This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


BRARY 


/5  h 

'WISCONSIN   REPORTS 

io5 


CASES  DETERMINED 


IN  THE 


SUPREME  COURT 


.'^ 


WISCONSIN 


November  24,  1899  —  February  27,  1900. 


PRSPARBD  AND  SDXTBD  TOR  TRX  KSPOXTSft 

By  CHARLES  F.  LAMB 

FREDERIC  K.  CONOVER 
Official  Rbportbr 


!-■■ 


CHICAGO 

CALLAGHAN  AND  COMPANY 

1900 


Entered  Mscordlng  to  Act  of  CongreM  In  the  remr  one  tlioosuid  nine  hondred, 
Bt  WILLIAM  H.  FBOEHLICH, 
"Secretary  of  State  of  the  State  of  Wisconsin.  In  trust  for  the  benefit  of  the  people  of  the  i 
sute.  In  the  offlce  of  the  Librarian  of  Congress,  at  Washington. 


OTATE  JOURNAL  PRINTINO  COMPANY, 

PBIMTBRS  lin>  SrCRSOTYPEBSp 

MAOiaoN,  wia. 


JUSTICES 

OF  TUB 

SUPREME  COURT  OF  WISCONSIN 

DURING  THE  PERIOD  COMPRISED  IN  THIS  TOLVME. 


JOHN  B.  CASSODAY, 

Ex  officio  Chief  Justice. 

JOHN  B.  WINSLOW, 

ROUJET  D.  MARSHALL, 

'      CHARLES  V.  BARDEEN, 

JOSHUA  ERIC  dodge: 


Attorney  General,      -      Emmett  R.  Hicks. 
Clerk,       ...      CuwRENCB^  Kbixogo.. 


TABLE 

OF 


CASES  REPORTED. 


AVbe^  FuOer  v SS5 

Adams  v.  City  of  Bdait S63 

Constitutional  law:  "General  city  charter  law:"  Uniformity: 
General  laws:  Option  legislation:  Street  improvements:  Re- 
pairing: Costa 

AdleTy  Schoenberg  v SJ^S 

Agen  v.  Metropolitan  Life  Ins.  Co £17 

Life  insniance:  Death,  natural  causes  or  suicide  ?  Presumptions: 
Evidence:  Province  of  court  and  jury:  Review  on  appeal 

Ahnapee  ds  Western  JR.  Co.y  Ooldberg  v •      1 

Ashlandf  City  ofy  v.  Chicago  <b  NorihAjoestem  JS.  Co..,.  398 

Streets:  Dedication:  Acceptance:  Municipal  corporations:  Ultra 
vires:  Contracts:  Estoppel:  Vacation  of  streeta 

Ashlwnd  Lime^  Salt  ds  Cement  Co.  v.  Shores ISS 

Building  contracts:  Architects:  Rejection  of  improper  material 
or  construction,  when  to  be  made:  Patent  defects:  Waiver: 
Progress  certificates,  when  subject  to  revision:  Measure  of 
damages. 

Atkins,  Momsen  v 657 

Austin  V.  Austin • 680 

Deeds:  Delivery:  Intent:  Fraud. 

Boding  v.  Milwaukee  Electric  R.&  L.Co 1^80 

Personal  injuries:  Evidence:  Verdicts:  Instruotionsto  jury:  Ex- 
cessive damages 


vi  CASES  REPOfiTED.  [105 

BanJc  ofAntigo  v,  Rya/n 37 

Chattel  mortgages:  Estoppel:  Pleading. 

Barih  v.  BurnJiam 6^S 

Attachment:  Ck)mmencem6nt  of  action:  ''Issuing"  writ  or  sum- 
mons: Presumptions:  Affidavit:  Collateral  attack:  Residence. 

Barih  v.  Smith 656 

Bdl  V.  Peterson 607 

Ejectment:  Statutes:  "May"  construed  "must:"  Tax  deeds: 
Practice:  Estoppel:  Tax  certificates:  f  ana ./kZe  purchase:  Lii 
pendens:  Misnomer  of  plaintiff:  Ees  a^fudicata, 

Belmty  City  of  J  Adams  V S6S 

Bishop  V.  Bleyer 330 

Ejectment:  Adverse  possession:  Presumptiona 

Bla^k  River  Improvement  Go.^  Town  of  Levis  v 391 

Bleyer,  Bishop  v 330 

Boden  v.  Maher • 639 

Contracts:  Parol  evidence:  Ambiguity:  Waiver. 

Bradley  v.  Dells  Lumher  Co 2^5 

Government  land:  Patents:  Certificate  of  location;  Jurisdiction 
of  surveyor  general:  Collateral  attack:  Comity:  '* Legal  rep- 
resentatives:" Evidence:  Alteration  of  written  instruments: 
New  triaL 

Brinker  v.  Brvriker 23 1 

Fraudulent  conveyances:  Partition:  Debtor  and  creditor. 

Brooks,  Biles  v 266 

Bruhy  v.  Garvin 626 

Real  property:  Parol  license  to  cut  timber:  Revocation:  Stat- 
ute of  frauds:  Land  contract:  Attorney  and  client:  Privileged 
communications. 

Burnham,  Barih  v 61i8 

Busacker,  Krause  v 360 

Calloway,  Riipiper  v 4 

Carlin,  Dillma?i  v 14. 

Celell,  Veitch  v 260f 


Wis-]  cases  REPORTED.  vii 

Chicago^  JHUwauieA  ds  St,  Paul  H,  Co.,  I}espinsv. . .  *  69 

Chicago^  Milwaukee  dk  St,  Pa/ul  R.  Co,^  Spencer  v 311 

Chicago  <6  Northwestern  JS.  Co.y  Oity  of  Ashland  v.  •  • .  398 

Chicago  dk  Northwestern  P.  Co.,  Werner  v 300 

Cla^JcyWiUey  V «iP 

Clifford  V.  Minneapolis^  St.  Paul  dk  S.  S.  M.  P.  Co,...  618 

Railroads:  Fires:  Negligence:  Pleadings:  Motions,  when  review- 
able: Bill  of  exceptions:  Instructions  to  jury. 

Congregation  of  the  Immaculate  Conception  v.  JBeUstem  632 

Appeal:  Jurisdiction  after  appeal:  Trial  court:  Transmission  of 
record:  Lachea 

Cowd^  V.  Hahn l^B 

Bonds:  Material  modification  of  contract:  Discharge  of  suretiea 

Crihl  Co.,  South  Bend  ChiMed  Plow  Co.v US 

Cunningham  v.  Wech^seHerg 369 

Action  by  stockholder  against  corporate  officers:  Fraud:  Piao- 
tice:  Exclusive  action. 

Deissner^  Dow  v. 386 

Dells  Lumber  Co.^  Bradley  *o H5 

Despins  v.  Chicago^  Milwaukee  dk  St.  Pa/ul  R.  Co 69 

Railroads:  Master  and  servant:  Personal  injuries:  Negligenca 

Deuster  v.  MiUag 1^59 

Landlord  and  tenant:  Agreement  to  repair:  Waiver:  Pleading: 
Appeal 

DUlman  v.  Carlin H 

Bank  deposit:  Assignment:  Garnishment 

Dixon^  Hoffman  v 316 

Dodgsy  KoUocTc  v 187 

Donahue,  Sweadn  v H2 

Dow  V.  Deissner 386 

Pleading:  Demurrer  ore  tenua:  Appeal:  Bill  of  exceptions:  Con- 
version. 

Dugan  v.  Knofpp 3W 

Assignment  of  part  of  chose  in  action:  Assignee's  right  as 
against  original  debtor:  Trusts  and  trustees:  Debtor  and  cred- 
itor. 


viii  CASES  REPOETED.  [106 

JSm  Olairsy  OUyofyShaferv eS9 

Emerson  v.  Pier.,.^ 161 

Ejeotment:  Offer  of  judgment:  Aoceptanoe:  Judgment:  Plead- 
ing: Praotioa 

JEngd  and  others,  Veit  v •••• 6S0 

Fmkdstein,  Wagg-Anderson  Woden  Co.v 689 

Foster  v.  Posson 99 

Corporations:  Stockholder's  liability:  Practice:  Subject  of  the 
action:  Pleading:  Bes  adjudicata. 

Fourth  Nat.  Banky  State  ex  rel,,  v.  Johnson 164, 

Framke  v,  Hitchon 11 

Chattel  mortgages:  Fraud:  Consumption  of  goods  by  mortgagor. 
FuUer  v.  Ahhe 2S5 

Trusts  and  trustees:  Accounting:  Disbursements  of  trustea 

Galusha  V.  Sherman £63 

Equity:  Findings:  Practice:  Accord  and  satisfaction:  Duress: 
Rescission  of  contract:  Title  to  negotiable. paper  by  assign- 
ment of  mortgaga 

Oarvvriy  Bruley  v 6SS 

Gauche  v.  JUUbrath ." 365 

Judgments:  Setoff:  Priority:  Attorney's  lien. 
Oehl  V.  Milwaukee  Produce  Co 673 

Sales:  Performance:  Delivery:  Tender:  Special  verdict:  Incon- 
clusive questions:  Custom:  Measure  of  damages:  Instructions 
to  jury. 

George  C.  Oribh  Co,,  South  Bend  Chilled  Plow  Co.v...  443 

Gibson  v.  Trow £88 

Logging  lien:  Instructions:  Counterclaim:  Accord  and  satis- 
faction: Principal  and  agent:  Agent's  authority. 

Gilkey  v.  Town  of  How 4'i 

Towns  de/acfo  and  de/urc:  Organization:  Town  orders:  Plead- 
ing: Devolution  of  liability. 

Godfrey  v.  Schneck 668 

Principal  and  agent:  Special  agency:  Scope  of  employment:  Re- 
sponsibility of  principal. 


Wis.]  cases  EEPOETED.  ix 

Goldberg  v.  Ahnapee  (6  Western  R.  Co 1 

Railroads:  Liability  for  baggage  burned  at  depot:  Reasonable 
time  for  checking:  Court  and  jury:  Evidenoa 

GorreU^  R(wpe  *o 6S6 

Ouetzkow  V.  Michigan  Mutual  Life  Ins,  Co Ji48 

Life  insurance:  Forfeiture:  Premium  note:  Extension  of  time 
of  payment 

Guetzkow  V,  Smith 9J^ 

Appeal:  Contracts:  Bonds:  ListmctionB  to  jury:  Eyidenoa 

Eahn^  Cowdery  v • 4S5 

Harrington  v.  Pier J!i86 

Wills:  Equitable  conversion:  Bequests:  Residuary  estate:  Chari- 
table use:  Cypres  doctrine:  Perpetuities:  Public  and  private 
trusts:  Beneficiaries:  Statute  of  uses  and  trusts:  ''Temper- 
ance work." 

Head,  Slocum  v iSl 

Helhtem,  Congregation  of  the  Immaculate  CoTtception  v.  6S2 
HUes  V,  Brooks 266 

Remission  of  part  of  judgment  after  appeal:  Mortgages:  Fore- 
closure for  instalments:  Judgment:  Practice:  Material  error. 

Hitchon,  FramTce  v 11 

Hixauj  H.  W.  Wright  Lumber  Co.v 163 

Hoffman  v.  Dixon 316 

Sales:  Warranty  as  to  identity  of  thing  sold:  Negligence. 

Howj  Tovm  of,  GiXkey  v ^1 

H.  W.Wrigkt Lumber  Co.v.Hixan 163 

Corporations:  Stock:  Liens:  Vested  rights:  Statutes:  Amend- 
ments: Bona ./Ide  purchasers:  Laches. 

In  re  MeggeU 291 

Habeas  corpus:  Contempt  of  court:  Refusal  to  comply  with  order 
for  payment  of  money :  Constitutional  law :  Due  process  of  law: 
Imprisonment  for  debt:  Discharge  in  bankruptcy. 

Johnson,  State  ex  rel.  Fourth  Nat.  Bank  v 16^ 

Johnson,  State  ex  rd.  Mitchell  v 90 


at  CASES  KEPOETED.  [105 

Kmzie  Avenue  Heights  Co,^  Padka/rd  v SilS 

Xnappy  Dugam,  v ; S20 

KoUock  V.  Dodge 187 

Municipal  corporations:  City  surveyor:  Official  duties:  Compen- 
sation: Common  oouncil:  Charter  provisiona 

KraxMe  v.  Bivaacker SSO" 

False  representations:  Fraud:  Scienter:  Special  verdict:  Imma- 
terial questions:  Practice:  Measure  of  damagea 

Kremer  «.  Thwaita 63 Jf. 

Mortgages:  Foreclosure:  Confirmation  of  sale:  Liens. 

Leseel  v.  ZiUmer SSjj^ 

Sales:  Consideration:  Statute  of  frauds:  Burden  of  proof:  Plead- 
ing: Amendments:  Prejudicial  error. 

Zevisj  Town  of^  v.  Black  JSi/oer  Improveinent  Co 39t 

Contracts:  Consideration:  Damages:  Highways:  Pleading:  Cause 
of  action. 

Maher^  Boden  v 639 

McAuliffe^  Perkins  v 682' 

JHeggeUy  In  re 891 

MelmSj  Pabst  Brewing  Co.  v 44-1^ 

MerriU^  City  of^  Quint  v JfiB' 

Metropolitan  Life  Ine.  Co.^  Agen  v 217' 

Meyer^  Veit  v 63Q 

Michigan  Mutual  Life  his,  Co.j  Cruetzkow  v j^S 

Michleson^  Wechsdherg  v 462 

Milhrath,  Oauche  v 356 

Milwaukee^  City  of  Bicketson  v '. 691 

Milwaukee  Electric  B.  cfe  Z.  Co.y  Boding  v 4^0 

Milwaukee  Produce  Co.^  Gehl  v 67S 

Minneapolis^  St.  Paid  <&  S.  S.  M.  B.  Co.y  Clifford  «.  • .  618 

MitcheUy  Sta/te  ex  rd.y  v.  Johnson 90 

Mittag^  Deleter  v 469 

Momsen  v.  Alkins  . . . . ; 66T 

Principal  and  agent:  Liability  of  agent  for  money  loaned:  Set- 
off: Errorsof  referee  when  reviewable:  Negligence:  Interest. 


Wis.]  cases  EEPOETED.  xi 

Momaen  v.  Noyes 666 

Principal  and  agent:  Trnst  funds:  ConTeiBion:  Sureties:  Equi- 
table setofE. 

Morgcm  v.  CHiy  of  Rhmdcmder 1S8 

Municipal  oorporations:  Personal  injuries:  Filing  claims^  Diaal- 
lowanoe:  Appeal:  Independent  action:  Statute  of  limitations: 
General  cit  j  charter  law. 

Jff'asa  V.  SohiJa • llfi 

Appeal:  Instructions  to  jury:  Material  error:  Presumptions: 
Fires:  Negligence. 

Ifntional  Foundry  ds  Pipe  Works^  Limited^  v.  Oconto 

aty  Water  Supply  Co -^ 

Corporations:  Reorganization:  Mortgages:  Mechanics'  Hens: 
Foreclosure:  Federal  courts:  Jurisdiction:  Statutes:  Pleading. 

Neoedak  Lumher  Co.,  Potter  v S5 

NeUoUy  State  ex  rel.  Board  of  School  Dvrectorev Ill 

Noyes,  Momsenv 666 

Oconto,  City  of,  Oconto  City  Water  Supply  Co.v 76 

Oconto  *City  Water  Supply  Co.  v.  City  of  Oconto 76 

Municipal  corporations:  Contracts:  Waterworks:  Statutes:  Im- 
plied powers:  Limitation  on  taxation:  Constitutional  law: 
Trust  fund:  Equity:  Findinga 

Oconto  City  Water  Supply  Co.,  National  F.  <b  P.  Works  v.    48 

O'Tode  V.  The  State 18 

Appeal  and  error:  SufQciency  of  evidence:  Motion  te  set  aside 
Terdict:  Order  after  judgment:  Criminal  law  and  practice : 
Evidence:  Hearsay:  Verdict:  Ambiguity. 

Pabst  Breuyi/ng  tlo.  v.  Mdms J^J^l 

Partition:  Cotenancy:  Estates  in  remainder. 

Packard^.  Eimie  Avenue  Heights  Co SSS 

Mortgages:  Foreclosure:  Deficiency  judgment:  Mistake:  Amend- 
ment: Practice  on  appeal 

Perkins  v.  McAvliffe 68S 

Deeds:  Consideration:  Parol  evidence:  Foreclosure  of  mortgage: 
flomesteads. 


xii  CASES  REPORTED.  [105 

Petersouy  BeU  v 607 

Peterson  v.  SaiUh  Share  Ztmiber  Go 106 

Logs  and  lumber:  Contracts:  Delivery:  Scale:  Evidence:  In- 
structions to  jury. 

Pier,  JSmeraon  v 161 

Pier^  Harrington  v 4S6 

Possony  Foster  v 99 

Potter  V.  Jfeoedah  Zurriber  Co S6 

Ck)urt  and  jury:  Fraudulent  representations  by  vendee:  Measure 
of  damages:  Corporations:  Sale  of  stock:  Cause  of  action. 

QimUv.  City  of  Merrill • JfiS 

Municipal  coix)orations:  Ordinances:  Evidence  of  regularity  of 
adoption:  Amendment  of  charter:  Publication  of  notice: 
Amendment  of  pleading:  Prejudicial  error. 

Raipe  V.  GorreU 6S6 

Findings  by  referee:  Review  on  appeal:  Exceptions:  Master  and 
servant:  Compensation:  Deductions  for  absences:  Considera- 
tion. 

HandaUy  Tovm  of  v,  RoveUtad J^IO 

Highways:  Dedication:  Ancient  record:  Presumptions:  £v^• 
dence:  User:  Prescription. 

PhineUmdeTy  City  of  Morgcm  v ISS 

Picketson  v.  City  of  MH/uxmkee 691 

Municipal  corporations:  Public  works:  Oarbage  crematory:  Con- 
tracts: Board  of  public  works:  Charter  provisions:  Conditions 
precedent:  Filing  plans  and  specifications  before  advertising 
for  bids:  Indefiniteness  in  requirements  as  to  bids:  Competi- 
tion in  bidding:  Patented  process:  Plea  in  abatement* 

Rose  J  State  ex  rel.^  v.  Superior  Court  of  Milwaukee  County  661 

Poveletady  Town  of  Randall  v jjJO 

Rupiper  V.  CaUoway ^ 

Ejectment:  Statutory  second  trial:  Costs:  Judgment^  when  ad- 
verse: Form:  Conditions  precedent:  Practice. 

Rya/ny  Bank  of  Antigo  v •••    37 


Wis.]  cases  KEPOETED.  xiii 

Sehnechy  Oodfrey  'o 56S 

Schneidty  Tiede  v ^70 

Schoenherg  v.  Adler 6J^ 

Qaming  contracts:  Consideration:  Foreign  statutes:  Presarop- 

tiODS. 

School  Directors  of  Worce9ter.y  Stats  ex  rel.y  v.  NeUon, . .  Ill 

SchulBj  Noes  V IJiB 

SJiaferv.  City  of  Eau  Olwire. iiS9 

Bill  of  exceptions:  Settlement  after  expiration  of  time  for  ap- 
peal: Practice:  Eyidence:  Remarks  of  judge:  Privileged  com- 
munications:  Physicians:  Cro6S«xamination:  Witnesses. 

Sherma/n^  OalusJui  v 26S 

Shoresj  AsJiUmd  Lime^  Salt  <&  Cement  Co.v 12S 

Slocum  V.  Head J^Sl 

Cknporations:  Incorporation:  Failure  to  comply  with  statutory 
requirements:  Partnership:  Liability  of  organizers:  Estoppel: 
Evidence^ 

Smithy  Bwrth  v 666 

Smithj  Chietzkow  v • 9^ 

South  Bend  Chilled  Plow  Co.  v.  George  C.  Crihh  Co...  US 

Appeal:  Bes  adjudieata:  Remedies:  Pleading:  Multifariousness: 
Prayer  for  reliet 

Soitilh  Shore  Immber  Co.,,  Peterson  ^ 106 

Spencer  v.  Chicago,  JUihocmkee  cfe  St.  Paid  R.  Co 311 

Railroads:  Personal  injuries:  Certainty  of  evidence  to  support  a 
verdictb 

SpiUe  V.  Wisconsin  Bridge  dk  Iron  Co SJ^O 

Negligence:  Master  and  servant:  Defective  appliances:  Special 
verdict:  Instructions  to  jury. 

State,  0'  Toole  v 18 

State  ex  rd.  Fourth  Nat.  Bank  v.  Johnson I64, 

Voluntary  assignment:  Assignee:  Resignation:  Removal:  Ap- 
pointment of  successor:  Qualifications  of  assignee:  "Suitable 
person: "  Superintending  control  over  inferior  courtSL 

State  ex  rel.  MitcheU  v.  Johnson 90 

Mandamus:  Bringing  cause  to  trial  after  reversal:  Costs,  pay- 
ment of :  Waiver:  Dismissal:  Mandatoiy  statutes:  Discretion. 


xiv  CASES  EEPORTED.  [105 

State  ex  rd.  Rose  t;.  Superior  Oowrt  of  Milwaukee  County  661 

Municipal  corporations:  Gommon  council:  Ordinances:  Fran- 
chises: Injunctions:  Violation:  Ck>ntempt  of  court:  Legisla- 
tive power:  Jurisdiction:  Equity:  Prohibition. 

State  ex  rd.  School  Directors  of  Worcester  v.  Nelson. . . .  Ill 

Taxation:  School  districts:  Mistake  in  performance  of  official 
duty:  Title  to  funds  raised  by  taxation;  Municipal  corpora- 
tions: Mandamus, 

Struckj  Trompczynshi  v 437 

Superior  Court  qfJUihoauhee  County,  State  exrd,  Rosev,  661 
Sweain  v.  Donahue 11^ 

Master  and  servant:  Personal  injuries:  Negligence:  Contrib- 
utory negligencfe:  Instructions  to  jury:  Prejudicial  error:  Ap- 
peal: Bill  of  exceptions^ 

Thidmcm,  Zoesch  v 117 

ThwaitSj  Eremer  v 634, 

Tiede  v.  Schneidt 470 

Municipal  corporations:  Contracts:  Disposal  of  garbage:  Nui- 
semces:  Waters:  Evidence:  Circuit  judge:  View  of  premises: 
Injunction. 

Trompczynshi  v.  Struck ^37 

Mortgage:  Priority:  Agency. 

Trow,  Gibson  V ^88 

Veit  V.  Meyer  and  others 630 

Mortgages:  Foreclosure:  Setting  aside  sale  and  ordering  resale: 
Conditions  to  be  imposed. 

Veitch  V,  CdeU £60 

Qarnishment:  Judgment  for  damages  against  plaintifCL 

Woffff'Anderson  Woolen  Co.  v.  FiaiJcdstevn. 689 

Vacation  of  judgments  on  ooffWJiM:  Laohea 

WecJhsdberg,  Cunninghami  v 369 

Wechsdherg  v.  MicJdeson 4^S 

Appealable  orders:  Fartiea 


Wis.]  cases  EEPOETED.  xv 

Werner  v,  Chicago  <&  ^Northwestern  H.  Co 300 

Bailroads:  Personal  injuries:  Negligence:  Inyitation  to  danger- 
ous situation:  Common  caniers:  Evidence:  Special  verdict: 
Instruction  to  jury:  Immaterial  error:  Expert  testimony:  Hy- 
pothetical questions:  Remarks  of  counsel. 

WiUey  v.  Clark Z2 

Appeal:  Service  of  notice:  Wills:  Construction:  Uncertainty: 
Void  devise. 

Wiaoonsin  Bridge  <6  Iron  Co.j  SpiUe  v SJiO 

Wisconein  M,  <&  F.  Ins.  Co.  Banky  Wisconsin  Trust  Co.  v.  }filt> 

Wisconsin  Trust  Co.  v.  Wisconsin  M.  cfe  K  Ins.  Co.  Bank  Jfii 

Estates  of  decedents:  Administration:  Presumption  as  to  death: 
Evidence:  Jurisdiction. 

Wright  Lumber  Co.  v.  Hixon .'. 163 

ZiUmeTy  Lessd  v 334, 

Zoesch  V.  Thielman 117 

Beferenoe:  Setting  aside  findings  by  referee:  Salea 
Voi*  105— b 


TABLE 


OF 


CASES  CITED  BY  THE  COURT. 


Abbott  ▼.  Omaha  a  ft  R  Ca 

4Nelx416  ....  46 
Adams  ▼.  a  ft  N.  W.  R  Ca 

89W.  645      -       -       -       -    488 

V.  Haskell,  10  W.  123  -    632 

Adams  Ca  v.  Hmiter,  78  Iowa, 

828 207 

JEtDA  L.  Ins.  Ca  y.  McCor- 

mick,20W.  265  -  -  -  825 
Alger  ▼.  Anderson,  78   Fed. 

BepL720  ....  672 
Allen  Y.  Lake,  83  Eng.  G.  L. 

560 818 

V.  State,  85  W.  22        -     21 

Alpers  Y.  San  Francisoo,  82 

Fed.  Repi503  -  -  -  677 
Am.  S.  Co.  Y.  Heidenheimer, 

80  Tex.  344  ....  46 
Amory  y.  AmorY.  26  W.  152  -  68 
Andrews    y.    Nat    F.    ft   P. 

Works,  76  Fed.  Rep.  166  -  64 
Y. ,  77  Fed.  Rea 

774 64 

Angle  Y.  C,  St  P.,  M.  ft  O.  R. 

(S)i  151  U.  S.  8  .  -  -  677 
Amdt  Y.  Keller,  96  W.  274  .  134 
Asher  Y.  Texas,  128  U.  S.  129  -  525 
Ashland  Y.Wheeler,  88  W.  616  673 
Ashland  CaY.Stahl,  48  W.  598  262 
Ashland  L.,  S.  ft  C.  Ca  y. 

Shores,  105  W.  122  -  -  547 
Atchison,  T.  ft  &  F.  R.  Ca  y. 

Sumner    Ca    Conmi'rs,   51 

Kan.  617  ....  46 
Att'y  Gen.  y.  Boultbee,  2  Ves. 

Jr.  880 524 

Att'y  Oen.  ex  reL  Tkylor  y. 

Brown,  1  W.  618  -  -  -  203 
Austin  Y.Nickerson,  21 W.  542  317, 

320 


Babcock  y.  Perry,  8  W.  277    -  '259 

Baoon  y.  Frisbie,  80  N.  T.  394  631 

Badeau  y.  Mead,  14  Barb.  389  427 
Ballou  Y.  C.  ft  N.  W.  R.  Ca  54 

W.  257 848 

Bank  of  Rome  y.  Rome,  18  N. 

Y.  88 88 

Bank  of  Toledo  y.  Interna- 
tional Bank,  21  N.  T.  542  -  45 
Bank  of  U.  a  y.  Dandridge,  12 

Wheat  70  ....  424 
Barnard  y.  Backhaus,  52  W. 

598 649 

Bamum  y.  Baltimore,  62  Md. 

275  .....  516 
Barr  y.  Gibson,  8  Mee&  ft  W. 

390 818 

Barth  y.  Burnham,  105  W.  548  556 

Y.  Graf,  101  W.  27    391,  396, 

567 
Bartlett  y.  Beardmore,  77  W. 

356 480 

Barton  y.  Kane,  17  W.  37  -  128 
Basoom  y.  Albertson,  84  N.  T. 

584 519 

Bast  Y.  Byrne,  51  W.  531        -  641 

Bates  V.  Beloit,  103  W.  90  -  426 
Baumbach  Ca  y.  Hobkirk,  104 

W.  488 13 

Baxter  y.  Berg,  88  W.  399      -  887 

Beard  Y.  Federy,  3  Waa  478  -  252 

Becker  y.  Knudson,  86  W.  14  587 
Beckett  y.  N.  W.  M.  A  Assa 

67  Minn.  298  -  -  -  226 
Beckman  y.  Beckman,  86  W. 

655 587 

Beetle  y.  Anderson,  98  W.  5  -  854 

BeU  Y.  Olmsted,  18  W.  69       -  552 

Y.  Thomas,  61  W.  267  -  468 

Bench  y.  Sheldon,  14  Barb.  66  82 


xvm 


CASES  CITED. 


[105 


Benedict  ▼.  Horner,  13  W.  256  68 
Benjamin    v.    Benjamin,    17 

CJonn.  110      -       -       -       -  357 

Bennett  V.  Tierney,  78  Ky.  580  326 

Berger  ▼.  Berger,  104  W.  282  -  586 

Bergeron  v.  Hobbs,  96  W.  641  46, 

483,434^436 

V.  Miles,  88  W.  897       -  33 

Bettis   T.  Reynolds,  12  Ired. 

Law,  844       ....  649 

Biddle  ▼.  Ash,  2  Ashm.  211  -  428 
Bidelman  v.  State,  110  N.  T. 

232 397 

Bird  V.  Kleiner,  41  W.  134  -  354 
Birdsey  v.  Butterfield,  34  W. 

62 30 

Bishop  y.  Globe  Ckx  135  Masa 

182 157 

Blair,  in  re,  4  W.  522      -       -  297 

Blake, /n  re,  175  U.  &  114  -  115 
Blakeslee  ▼.  Rossman,  43  W. 

116 13 

Bloor  T.  Delafield,  69  W.  273  -  151 
Board  of  Education  ▼.  State 

ex  reL  Reed,  100  W.  455      -  115 

BcM^ie  Y.  Bogie,  85  W.  659  -  684 
Bohmer  v.  City  Bank,  77  Va. 

445 157 

Booth  Y.  Baptist  Church,  126 

N.Y.215       ....  498 

Y.  Dear,  96  W.  516       -  102 

BoYoev.  McLean,24  W.  225  -  611 
Bowman  y.  Van  Kuren,  29  W. 

209 387 

Boyd  Y.  Milwaukee,  92  W.  456  380 
Boyle  Y.  N.  W.  M.  R  Assa  95 

W.  812 244 

Bradford  y.  Manly,  18  Mass. 

139 318 

Brewer  y.  Landis,  111  Mich. 

217 537 

BridM  Y.  Wain,  1  Starkie,  505  318 
Brockway  y.  Newton,  49  W, 

406 259 

Biooks  V.  State,  96  Ga.  858  -  21 
Brown  y.  Cohn,  95  W.  90      613,  614 

Y.  Peck,2W.261  -       -  281 

Brugh  Y.  Darst,  16  Ind.  79  •  259,  260 
Bunn  Y.  Riker,  4  Johns.  426-649 

Burgees  y.  Gray,  16  How.  48  -  252 
Bumham  y.  Milwaukee,  98  W. 

128 381 

Bums  Y.  Mahannah,  39  Kan.  87  82 

Burr  Y.  Burton,  18  Ark.  214  -  275 
Butler  Y.  Bank  of  Mazeppa,  94 

W.  851  -  -  -  -  440  441 
Butternut  y.  O'Malley,  60  W.  ' 

383        .               ...  64 


Caldwell  y.  Texas,  137  XJ.  a 

692  .,-.--  297 
Cameron  y.  SulliYan,  15  W. 

510 241 

Campbell  y.  Rankin,  99  U.  a 

261 7 

Cape  May  &  S.  L.  R.  Ca  y. 

Cape  May,  35  N.  J.  Eq.  419  677, 

678 
Carmody  y.  Mulrooney,  87  W. 

552 832 

Carney  y.  Gleissner,  62  W.  497  455 
Carpenter  y.  Rannels»  19  WalL 

138 253 

Carroll  y.  C,  B.  &  N.  R.  Ca  99 

W.  899 349 

Case  Y.  Hoffman,  100  W.  334  8,  445 
Casgrain  y.  Milwaukee  Ca  81 

W.  113 67 

Catholic  Church  y.  Tobbein, 

82  Ma  418  -  -  -  -  46^ 
Chandelor  y.  Lopus,  Cra  Jaa  4  316- 

318 
Chandler's  Appeal,  34  W.  605  492 
Charles  Baumbach  Ca  y.  Hob^ 

kirk,  104  W.  488  -  -  -  18 
Chase  y.  Oshkoeh,  81  W.  813  -  403 
Cherokee  Nation  y.  Georgia^  5 

Petl    -  -       ^       .    675 

Cherry  y.  Mott,  1  Myhie  &  Q 

123 624 

Chesapeake  &  O.  R.  Ca  y.  Mil- 
ler, 114  U.  a  176  -  -  -  68 
Chicago  Y.  EYans,  24  IlL  52  -  677 
Y.  C,  R.  L  &  P.  R.  Ca 

152  IlL  561  -  -  •  -  426 
Chicago&N.W.  R.  Ca  Y.For- 
est Co.  95  W.  85  -  -  381,888 
ChUdsT.  Hurd,32W.Va.66.      46 

Y.  Nelson,  69  W.  125    -    403 

Chouteau's  Heirs  y.  U.  a  9  Pet 

147 252 

Christiansen  y.  Pioneer  F.  Ca 

101  W.  343  -  -  -  92, 98 
City  Nat  Bank  y.  Kusworm, 

91 W.  166  -  -  .  -  281 
Clarke  v.  Dutcher,  9  Cow.  674  463, 

641 
CleYeland,  In  re,  53  N.  J.  Law, 

188 873 

CleYeland  y.  Marine  Bank,  17 

W.  545 101 

Cochran  y.  Arnold,  58  Pa.  St 

399 46 

Cole,  Will  of,  52  W.  691  -  325, 326 
Ci^eman  y.  White,  14  W.  700   101, 

102 
Combes  y.  Eeyes,  89  W.  311  -    672 


Wis.] 


CASES  CITED. 


XIX 


Comm.  V.  Denworth,  145  Pa. 

St  178 874 

Comm.  ex  reL  Armstrong  v. 

Allegheny  Ca  Ck)mm'r8»  87 

Pa.  St  277  -  -  -  -  86 
Compton  T.  Jesup,  68  Fed.  Rep. 

368 66 

Ck)nnoy  er  t.  Sohaeffer,  22  WalL 

254 252 

Conrad  y.  Ellington,  104  W. 

367  -  -  -  -  243,410 
Continental  Nat  Bank  v.  Mc- 

Geoch,  92  W.  286  -  -  -  268 
Conway  v.  Mitchell,  97  W.  290  98 
Cook  ▼.  D.,  6.  H.  <fc  M.  R.  Co. 

43  Mich.  849-        ...      58 

▼.  McComb,  98  W.  526  618, 

615-«17 

▼.  Menasha,  95  W.  215    455 

V.  Webb,  19  Minn.  167  -    448 

Cook  Ca  ▼.  Calumet  &  C  Q 

&  D.  Ca  181  DL  605  -  -  10 
Cooper  y.  Lansing  W.  Ca  94 

Mich.  272  ....  548 
Cornell  V.  Dayis,  16  W.  686  -  886 
Cornell  Uniyersity  y.  Mead,  80 

W.  887 617 

Corson  y.  Neatheny,  9  Colo.  212  650 
Cotzhausen  y.  Simon,  47  W. 

103  ....  817,854 
Crandon  y.  Forest  Co.  91  W. 

239 880 

Crater  y.  Binninger,  33  N.  J. 

Law,  513  ....  81 
Cremer  y.  Portland,  36  W.  92  151 
Cribbs  y.  Sowle,  87  Mich.  340  280 
Crisler  y.  Garland,  11  Smedes 

&M.  136  -  -  -  -  631 
Crocker  y.  Brown  Ca  35  W. 

284 200 

Cromwell  y.  Sao  Ca  94  U.  a 

351  ....  7,103 
Crouse  y.  C.  &  N.  W.  R  Ca 

102W.  197  -  -  -  -308 
Crowder  y.  Salliyan,  128  Ind. 

486 46 

Cubberly  y.  Wine,  18  Ind.  353  259 
Cnmmings  y.  Nat  F.  Ca  60 

W.612  .....    349 

y.  Tabor,  61 W.  185     552, 558 

Cunningham  y.  Brictson,  101 

W.  878  -       -       -       -     120, 338 

y.  Hendricks,  89  W.  632    427 

y.  Wechselberg,  105  W. 

359 454 

Custin  y.  Viroqua,  67  W.  314  -  641 
Cutler   y.  Wright,  22   N.  Y. 

472 649 


Darling  y.  Conklin,  42  W.  478  149 
Dashiell  y.  Att'y  Gen.  5  Har. 

&J.  392  -  .  .  -  616 
Dayelaar  y.  Rockwell,  85  W. 

210  ....  182,547 
Dayenport  y.  Stephens,  95  W. 

456 662 

Davidson  y.  Hackett»  49  W. 

186 655 

Dayis  y.  New  York,  14  N.  Y. 

506 676 

Davison  y.  Brown,  93  W.  85  -  97 
Day  y.  Buckingham,  87  W.  215  102 
Dean  y.  Borchsenius,  30  W. 

236 87 

y.  Charlton,  28  W.  590  -    603 

Debs.  In  re,  158  U.  S.  564  293, 297 
De  Castro  y.  Richardson,  25 

CaL  49 826 

Decatur  y.  Vermillion,  77  IlL 

316  -  .  -  -  -  218,214 
De  Chastelluz  y.  Fairchild,  15 

Pa.  St  18  -  .  -  -  675 
Deisenrieter  y.  Kraus-M.   M. 

Ca97W.  287  -  -  -  803 
Des   Moines   G.    Ca    y.   Des 

Moines,  44  Iowa.  505  673,674,677 
Des  Moines  L.  &  T.  Ca  y.  Des 

Moines  Nat  Bank,  97  Iowa, 

668 157 

Detroit    y.    Wayne    Circuit 

Judge,  79  Mich.  884  •  -  677 
Deuster  v.  Mittag,  105  W.  459  641 
Dewey  y.  C.,M.  &  St  P.  R  Ca 

99W.  455  -  -  -  224,464 
De  Wolf  y.  Lawson,  61  W.  469  606, 
607,609 
Dickinson  y.  Norwegian  P.  Ca 

101  W.  157  ....  641 
Diehl  y.  Friester,  37  Ohio  St 

473 358 

Dillon  y.  Linder,  36  W.  849  -  159 
Dimond  y.  Henderson,  47  W. 

172 339 

Dixon  y.  Mason,  68  Ga.  478  -  326 
Dobie  y.  FideUty  &  C.  Ca  95 

W.  540 567 

Dodge  v.  Briggs,  27  Fed.  Rep. 

160 424 

y.  Williams,  46  W.  70  -  487, 

492-494,  501,  505-513, 
519, 523, 524^  526-628 
Donkle  y.  Milem,  88  W.  33  887, 621 
Doud  y.  W.,  P.  &  a  R  Ca  65 

W.  108 861 

Dow  v.  Deissner,  105  W.  885  -  892 
Dowling  y.  Lancashire  Ins.  Ca 

92  W.  63       -       -      369, 88i  885 


XX 


OASES  CITED. 


[106 


Doyle  ▼.  Mizner,  42  Mich.  882  46 
DuDordieu  v.  Butler,  49  CaL 

512 116 

Duflfy  V.  Hickey,  68  W.  880  -  257 
Duluth,  a  &  &  A.  R.  Ca  Y. 

DonglasCalOS  W.  75-  -  9 
Dumke  t.  Pahlman,  62  W.  18  646 
Dunaberv  &  W.  R.  Ca  v.  Hop- 
kins, G.  &  Ca  86  Law  T. 
(N.  a),783  -  -  -  -  182 
Durant  v.  Essex  Ca  7  Waa  107  68 
Burning  v,  Burkhardt^  84  W. 

585         -        .       -       -     825,827 
Duthie  V.  Washburn,  87  W. 
281         ....     150,151 

Eagle  River  v.  Oneida  Ca  86 

W.  266  -  -  -  -  -  198 
Earle  v.  Norfolk  &  N.  R  H. 

Ca  86  N.  J.  Eq.  192  -  -  280 
Early  v.  Chippewa  L.  Ca  68 

WT  112 110 

Eastland  v.  Fogo^  66  W.  183  426, 

427 
Eaton  y.  Manitowoc  Ca  42  W. 

317  -  -  -  ..  684 
Eau  Claire  y.  Matzke,  86  W. 

291 895 

Eau  Claire  Nat  Bank  y.  Ma- 

cauley,  101  W.  804  -  -  159 
Edleman  y.  Kidd,  65  W.  18  -  887 
Eilenbecker  y.  Dist  Ct  184  XT. 

a  31  -  -  -  -  293, 297 
Eldred  y.  Malloy,  2  Cola  320  650 
Ellin  wood  y.  Reedsburg,  91 W. 

181  -  -  -  -  83,85 
Ellis,  In  re,  97  W.  88  -  -  258 
Ellis  y.  N.  P.  R  Ca  80  W.  459    446 

y.aW.L.Ca94W.531    455 

Emblen,  in  re,  161  U.  a  52  -  251 
Emerson  y.  Pier,  105  W.  161  -    615 

y.  Townsend,  73  Md. 

224 649 

Evans  v.  St  Paul  F.  <fc  M.  In& 
Ca  54  W.  522        -      239,  241-248 

v.  Trenton,  24   N.  J. 

Law,  764       -        -      211,213,214 

V.  Virgin,  72  W.  427     -    525 

Evenson  v.  Ellingson,  67  W. 

634  -  .  -  .  -  46 
Everingham  y.  Meighan,  55 

W.  354  ....    649 

Festorazzi  v.  St  Joseph's  C. 

Church,  104  Ala.  327  -  -  513 
Finch  v.  UUman,  105  Ma  255  46 
Fire  Department  v.  Tuttle,  50 

W.  552 445 


46 


First  Nat  Bank  y.  Daviee,  48 

Iowa,  424      -       -       -       - 
Flaherty  y.  Harrison,  98  W. 

559 488 

Flander8y.Cottrell,36  W.  564    468 
Flanigan   v.  Minneapolis,  36 

Minn.  406  -  -  -  -  275 
Fleming  v.  Appleton,  55  W.  90  141 
Floyd  y.  Carow,  88  N.  Y.  560  498 
Forcy  v.  Leonard,  68  W.  353  829, 

463 
Ford  y.  Ford,  70  W.  46  -  -  526 
Forsythe  v.  Van  Winkle,  11 

Bisa  108  -  -  .  -  ID 
Ft  Covington  v.  U.  S.  &  G  R- 

Ca  8  App.  Div.  223  -    396 

Foster  v.  Kenosha,  12  W.  616      87 
v.  Poeson,  105  W.  99 


Fox  Lake  v.  Fox  Lake,  62  W. 
486 115 

Frame  v.  Bell,  16  Ind.  229  -  259 
Frederick  v.  Douglas  Ca  96  W. 

411  -  .  194,197,200,201 
Fredericktown  v.  Fox,  84  Ma 

59  .       •  -       .       -     46 

Freeman  v.  Schroeder,43  Barb. 

618  ....  440  441 
Frink  v.  Buss,  45  N.  R  825  -  *  183 
Fuller,  WiU  of,  75  W.  431  487,  510 
FuUer  v.  Worth,  91  W.  406     •    332 


Gager  v.  Bank  of  Edgerton, 

101 W.  593    -       -       -        . 

v.  Marsden,  101  W.  598 


Gardiner  v.  Tisdale,  2  W.  194 
Garland  v.  Hickey,  75  W.  178 
Gamett  v.  Richardson,  35  Ark. 

144 

Garrett  v.  Boeing,  68  Fed.  Rep. 

51  -       .       .       -        - 

Gartside  C.  Ca  y.  Maxwell,  22 

Fed.  Rep.  197        -       -     434, 
German  M.  F.  F.  Ina  Ca  v. 

Decker,  74  W.  556 
Gianella  v.  Bigelow,  96  W.  185 
Giddings  v.  Giddings,  70  Iowa, 

486  -  -  -  -  - 
Giflfert  v.  West  33  W.  617  -* 
Gilbank  v.  Stephenson,  30  W. 

155 

Gilbert,  In  re,  94  W.  108 
Gilbert- Arnold  L.  Ca  v.  Supe- 
rior, 91  W.  353 
Gilkey  v.  How,  105  W.  41 
Gill,  In  re,  20  W.  686      - 
Gill  V.  Rice,  13  W.  549    -     329, 
Gilman  v.  Moody,  43  N.  H.  239 


102, 
446 
426 
159 

46 

253 

435 

257 
102 


562 
196 

867 
484 
295 
468 
440 


Wis.] 


CASES  CITED. 


zzi 


Oilman  y.  a  d;  R  dn  L  B.  Ga 

87W.817  .  .  .  -  58 
Girard  K  Ina  Ga  ▼.  Mut  lb 

lQ&Ga66PR.Std86-       -  451 

Girard  WiUG^Me^  d  How.  197  615- 

618^  621 

Given  y.  Hflton,  06  U.  &  591  492» 

4d5 

Glenn  y.  Statler,  43  Iowa>  107  58 

Glentz  Y.  State,  88  W.  540      -  84 

Going  Y.  EmerY,  16  Pick.  107  516 

Golden  y.  Snellen,  64  Ind.  282  10 
Goodbar  y.  Wabash  R  Ga  53 

MaAppi484  ...  8 
Goodrich  y.  Milwaukee,  24  W. 

436  .....  408 
Gordon  y.  State,  46  Ohio  St 

607 874 

Gores  y.  Day,  00  W.  276  -  -  860 
Gould  Y.  Tajlor  Orphan  Asy- 

luni,46W.106  487,404,501,506, 
511,  526 
Grayson  y.  Lynch,  168  U.  S. 

468 807 

Green  y.  M.  &  St  P.  R.  Ga  88 

Iowa,  100  -  -  -  -  8 
Griffin's  Appeal,  100  Pa.  St 

150 428 

Griffin  Y.  Reis,  68  Ind  0  -       -  250 

V.  Willow,  48  W.  600   -  151 

Groesch  y.  State,  42  Ind.  547  -  374 
Gninert  y.  Spalding,  104  W. 

193 103 

Guckert  y.  Haoke,  150  Pa.  St 

803 435 

Gue  Y.  Tide  Water  G  Ga  24 

How.  263  ....  671 
Guetzkow  Bros.  Ga  v.  A.  H 

Andrews  &  Ga  02  W.  214  -  8d» 

120 

Gumbel  y.  Pitkin,  124  U.  a  181  66 
Gundermann  y.  Buschner,  73 

IlLApalSO-       -       -       -  262 

Gunn  Y.  Howell,  27  Ala.  663  -  650 

Gunther  Y.  UUrich,  82  W.  222  354 
Gutta  Percha  &  R.  Mfg.  Ga  v. 

Ashland,  100  W.  232    -     116,141 

Haas  Y.  Bank  of  Gommerce^  41 

Neh.754  ....  46 
Haden  y.  Goleman,  73  N.  T. 

567 132 

HaU  Y.  Racine,  81  W.  72  -  106 
Hamilton  y.  G.,  M.  &  P.  R  Ga 

144  Pa.  St  85  -  -  -  46 
HamHnY.Spaulding,27W.360  140 
Hammond  y.  Hastings,    184 

U.a401       .       -       -       -    157 


Hammond  Y.Mnkwa,  40  W.  35    151 
Hancock  y.  Merriman,  46  W. 
150 106 

Harding  y.  Jasper,  14  Gal  642  426 
Hardy  Y.  Milwaukee  St  R  Ga 

80W.  188  -  -  -  -  488 
Harmon  y.  Harmon,  61  M& 

227  •  -  -  -  275,276 
Harris  y.  Kennedy,  48  W.  500  268 
Hartford  F.  Ins.  Ga  y.  Kirk- 

patrick.  Ill  Ala.  456  -  -  277 
Haseltine  y.  Metcalf ,  66  W.  200  10 
Hawkins  y.   Pemberton,    51 

N.Y.  108  -  -  -  -  817 
Haydel  y.  Dufresne,  17  How. 

26  -  -  -  -  .-  -  252 
Haydock  G.  Ga  y.  Pier,  74  W. 

582 238 

Y. >78W.  570      -    238 

Hayes  y.  M.  Q  R  Ga  111  U.  a 

228 674 

Heddles  y.  a  &  N.  W.  R  Ga 

74W.  258  .  -  -  -  807 
Heine  y.  LoYee  Gomm'rs,  10 

WalL655  -  -  -  80,00 
HeisB  Y.  Murphey,  40  W.  276  -  404^ 
400-503,  505,  510,  511,  510,  522 
Hennesey  v.  G.  &  N.  W.  R  Ga 

OOW.  100  -  -  -  150,151 
Henneesy  y.  Douglas  Ga  00 

W.  120 224 

Herman  v.  Oconto,  100  W.  301  368 
Heuser  y.  Harris,  42  IIL  425  -  516 
Hewitt  V.  FoUett,  51  W.  264  -  621 
V.  John  Week  L.  Ga  77 

W.  548  -       .       -       -       -    580 

V.  Week,  60  W.  444      -    617 

Higgins  Y.  Brown,  78  Me.  473  275 
Hilbom  Y.  Buckman,  78  Me. 

485 276 

HiU  Y.  Higdon,  5  Ohio  St  243  88 
Hills  Y.  Seeley,  87  W.  246  -  563 
Hines  y.  Gomm'rs  of  Hamil- 
ton Ga  03  Ind.  266  -  -  275 
Y.  LeaYenworth,  3  Kan. 

1  ftrt ......      88 

Hinz  Y.  Van  Dusen,  05  W.  503  562, 

640 
Hoard  y.  G.  &  O.  RV,  123  U.  a 

222 58 

Hoeffer  y.  Qogan,  171  la  462  500, 
512,  513 
Hoeger  v.  G.,  M.  &  St  P.  R  Ca 

63  W.  100  -  -  -  -  8 
Hoflfen's  Estate,  70  W.  522  500, 510 
Hoffman  v.  State,  88  W.  166  -  325 
Hogan  Y.  La  Crosse,  104  W. 

106        -       -       .       -     257,258 


xxu 


CASES  CITED. 


[105 


Hogan  V.  Page,  2  WalL  607    -  253 

Holmes  v.  Meftd,  52  N.  Y.  882  519 
Home  B.  Assa  v.  Sargent,  142 

U.  a691  -  .  ^  -  230 
Homestead  L.  Ca  v.  Joseph 

ScUitz  a  Co.  94  W.  600  582,586 
Horton  v.  Bioedom,  87  Neb^ 

666  -  .  -  .  275-276 
Houghton  V.  Bumham,  22  W. 

301  •.----  599 
Houston  &  T.  C.  R.  CJa  ▼.  Shir- 
ley, 54  Tex.  125  ...  58 
Howard  v.Boorman,  17  W.  469  287 
Howell  V.  Leavitt,  90  N.  Y.  238  8 
Hover  v.  Ladington,  100  W. 

441 571 

Hubbard  t.  Haley,  96  W.  578  829, 
463, 555 

V.  Taylor,  49  W.  68      -  637 

Hull  V.  Augustine,  28  W.  888  649 
Hunnewell  v.  Taylor,  6  Cusb. 

473         .       .       «       .       .  442 

Hunt's  Appeals,  105  Pa.  St  128  492 

Hurlbuty.Mar8haU,62W.590  862 
Hurtado  v.  California,  110  U.  & 

516 296 

Hyer  v.  JanesvUle,  101  W.  371  225, 

313 

Imhoff  V.  C.  &  M.  R.Ca20  W. 

844 Ill 

Indianapolis  F.  &  Bl  Ca  v. 

Herkimer,  46  Ind.  142  -  -  46 
Indianapolis  &  St.  L.  R.  Ca  ▼. 

Horst,  93  U.  a  800       -       -  7 

Jackson  ▼.  Phillips,  14  Allen, 

589         -        -        -        -     616,520 

V.  State,  92  W.  422       *  20 

James  v.  Darlington,  71 W.  178  404 
Jamestown  t.  C,  Bb  &  N.  R. 

Ca69W.648       -       -       -  895 

Jenkins  ▼.  Esterly,  22  W.  128  562 

V.  Lester,  131  Mass.  855  822 

John  Pritzlaff  H  Ca  ▼.  Berg- 

hoefer,  103  W.  859  -  -  20 
Johnson  v.  Milwaukee,  88  W. 

383  -  -  -  869,370,880 
Johnston  v.  Humphrey,  91  W. 

76 567 

Jones  Y.  Aspen  H  Ca  21  Cola 

263 46 

V.  Grant  Ca  14  W.  518  200 

▼.  Hoev,  128  Mass.  585  -  580 

V.  Phelps,  2  Barb.  Ch. 

440  -----  440 
V.  Williams,  Amb.  652  521 


Jordan  v.  Elliott,  10  Weekly 

Notes  Cases,  56            -       -  280 

Jung  V.  Stevens  Point,  74  W. 

547 161 

Kain  v.  Gibboney,  101  U.  8. 

363 617 

Keating  v.  Vaughn,  61  Tex. 

518 179 

Keller  v.  Gilman,  93  W.  9      -  806 

V. ,  96  W.  445  886,  621 

Kelly  ▼.  Fond  du  Lac,  29  W. 

489 242 

Kemp  V.  Hein,  48  W.  82  -       -  532 

V.  Lyon,  76  Ala.  212     -  826 

Kercheval  v.  Doty,  81  W.  476  968, 

269 
Kewaunee  Ca  v.  Knipfer,  87 

W.  496 194 

Kickland  v.  Menasha  W.  W. 

Ca68W.  34          -       -       -  687 

Kilgore  v.  Bruce,  166  Mass.  136  30 
Kilvington  v.  Superior,  83  W. 

222  -  -  -  -  602,603 
Kimball  ▼.  Rosendale,  42  W. 

415 881 

King  ▼.  Woodhull,  8  Edw.  Ch. 

79 492 

Kings  Co.  V.  Johnson,  104  CaL 

m 115 

Kinuey  v.  Robinson,  52  Mich. 

389 868 

Kittinger  v.  Buffalo  T.  Co.  160 

N.Y.  877        -       -       -     674,677 

Kliegel  v.  Aitken,  94  W.  482  -  809 
Klochinski  v.  Shores  L.  Ca  93 

W.  417 346 

Knapp  ▼.  Hyde,  60  Barb.  80   -  276 

Knarr  v.  Conaway,  42  Ind.  260  259, 

260 
Kneeland  v.  Furlong,  20  W. 

437 599 

▼.  Milwaukee,  18  W.  411  598 

Knight  V.  Ashland,  61  W.  233  54 

Kobiter  v.  Albrecht,  82  W.  58  30 
Koch  ▼.  Ashland,  83  W.  861  140, 141 

V.Milwaukee, 89 W. 220  598 

Koop  V.  Burris,  95  W.  801       -  587 

Kraft  V.  Madison,  98  W.  262  -  116 
Kreuziger  v.  C.  &  N.  W.  R.  Ca 

73  W.  162  -  -  .  -  306 
Krueger  v.  Wis.  TeL  Co.  106 

W.  — 674 

Kyes  V.  Merrill  F.  Ca  92  W.  32  567 

Lancaster  v.  Amsterdam  L  Ca 

140N.Y.684-       ...  45 


Wis.] 


CASES  CITED. 


XXUl 


Land,  L.  &  L.  Ca  v.  Mclntvre, 

lOOW.  245    -       .        -     200, 
Larned  v.  Beal,  65  N.  H.  184  - 
Larry  v.  Lunt,  87  Ma  69 
Latimer  y.  Morrain,  48  W.  107 
Law  V.  Grant,  37  W.  548 
Layoock  v.  Moon,  97  W.  59    - 

V.  Parker,  103  W.  161  - 

Leahy  ▼.  Nat  R  &  L.  Aaao, 

100  W.  555    • 
Learv  ▼.  Leary,  68  W.  670      - 
Lederer  v.  Kohn's  Estate,  100 

W.  663 

Lee  V.  Campbell,  77  W.  840    - 
V.  a,  St  p.,  M.  &  O.  R 

CkxlOlW.  862      .       -       - 
y.  Johnson,  116  U.  a  48 


861 
45 
422 
96 
571 
127 
127 


Lemke  y.  Daegling,  52  W.  498 

Leonard  y.  Columbia  S.  N.  Ca 
84N.  Y.  48    .       .       -       - 
Leyy  y.  Levy,  88  N.  Y.  97 
Lewis  V.  Prien,  98  W.  87 
-  y.  State,  62  Ark.  494 


96 

562 
890 

807 
252 
564, 
640 

649 
519 
622 

21 

129 

159 

.  Ill 

257 


Linch  y.  Paris  L.  ft  G.  £.  Ca 

80  Tex.  28  -  -  -  - 
Lincoln  Ca  y.  Oneida  Ca  80 

W.  267 

LiUle  y.  Superior  R.  T.  R.  Ca 

88  W.  408 
Littlejohn  y.  Turner,  73  W. 

119 

Loan  Assa  y.  Topeka,  20  WalL 

655-        -  -        -       -      86 

Lock's  Appeal  72  Pa.  St  491  -    878 
Locke  y.  Williamson,  40  W. 

877 128 

Louisiana  y.  Texas,  176  U.  S.  1    675 
Loye  y.  Baehr»  47  CaL  864    207,210, 

212 
Lowell  y.  Boston,  111  Bfasa  460  86 
Lillie  V.  Dunbar,  62  W.  198  -  620 
Luther  v.  Borden,  7  How.  1  -  670 
Lyman  y.  Baboock,  40  W.  503    543 

Madden's  Will,  In  re,  104  W. 

61  -        -       -       -       -         22  23 
Madison  y.  Mayers,  97  W.  899  895, 

403 
Maenhaut  y.  New  Orleans,  8 

Woods.  1  -  -  -  - 
Maire  y.  Kruse,  85  W.  802  - 
Maitland  y.  Gilbert  P.  Ca  97 

W.476 

Maldaner  y.  Smith,  102  W.  80 
Maloy  y.  Marietta,  11  Ohio  St 


89 

480 


254 


Mand  y.  Trail,  92  Ind.  621 


580 


Mandelert  y.  Superior  C  L.  Ca 

104  W.  428    -       -       -     885-888 
Manrose  y.  Parker,  90  DL  581   42S^ 

480 

Marsh  y.  Bellew,  45  W.  86      -    629 

Mason  y.  Ashland,  98  W.  540   140, 

141,  204 

y.  Shawneetown,  77  IlL 

677 


533 
Mattingly  y.  Sutton,  19  W.  Ya. 

19  -••---       - 
McCabe  y.  Hammond,  84  W. 


567 
111 


MoCartee  y.  Orphan  Asylum 

Soa  9  Cow.  487  -  -  -  517 
McCormick  y.  Cleyeland,  98 

W.522-  -  -  -  888,621 
HcCoy  y.  Milwaukee  St  R  Ca 

82  W.  215  -  -  -  -  482 
McCue  y.  Waupun,  96  W.  625  140, 
141,  867,  868 
McDermott  y.  G  ft  N.  W.  R. 

Ca82W.  251  -  -  -  805 
MoDonald  y  Montague,  80  Yt 

857 641 

y.  Yinette,  58  W.  619  -    262 


McDonnell  y.  Schricker,  44  W. 

327  -  •  -  -  -  662 
McHugh  y.  McCole,  97  W.  166  496, 
500,  512,  518,  623 
McGowan  y.  Supreme  Court 

L  O.  F.  104  Wia  173  -  -  244 
McKeon  y.  C,  M.  &  St  P.  R. 

Ca  94  W.  477  .  -  -  -  809 
McLane  v.  Boyee,  85  W.  27  -  611 
McTighe  y.  Macon  C.  Ca  94 

Ga.  806 46 

Melia  y.  Simmons,  45  W.  884  -  469 
Memphis  W.  Ca  y.  Magens  & 

Ca  15  Lea,  37  -  .  -  58 
Menasha  y.  M  &  N.  R.  Ca  52 

W.  414 58 

Merchants'  Bank  y.  Chandler, 

19W.  434  .-  -  -  -  101 
Meriwether    y.    Gkurrett,    102 

U.  a472  -  -  -  -  881 
Merwin  y.  Austin,  58  Conn.  22  567 
Metcalfe  y.  Miller,  96  Mich.  459  442 
M.  &  Churchy.  Clark,  41  Mich. 

730 519 

M.  E.  Union  Church  y.  Pick- 
ett, 19  N.  Y.  482  ...  45 
Meyer  y.  Hope,  101  W.  128  882,333 
Milbum, /n  re,  59  W.  84  -  298,299 
MiUer  y.  State,  77  W.  271  241, 242 
Mills  y.  C.  &  N.  W.  R.  Ca  108 

W.  199 588 

y.  Farmer,  19  Yes.  486    524 


XXIV 


CASES  CITED. 


[105 


Mills  ▼.  Gleason,  11  W.  470  -  85 
Milwaukee  M.  &  B.  Assa  ▼• 

NiezeiowsH  95  W.  129  -  07 
Milwaukee  Protestant  Home 

V.  Becher,  87  W.  409  -  -  492 
Miner  ▼.  Lane,  87  W.  848  -  234 
Mirriam  v.  U.  &  107  U.  a  487  543 
Mississippi  ▼.  Johnson,  4  WalL 

475 876 

Missouri  Hist.  Soc.  v.  Academy 

of  Science,  94  Ma  459  -  -  521 
Missouri,  K.  &  T.  R.  Ca  v. 

WyJie,  26  a  W.  Rep.  86  -  150 
Momsen  t.  Atkins,  105  W.  557  640 
V.  Plankinton,  96  W. 

166 120 

Monitor  L  W.  Ga  ▼.  Ketchum, 

44W.  126  -  -  -  -  663 
Montreal  River  L.  Ca  v.  Mi- 
hills,  80  W.  541  -  -  -  354 
Mooney  v.  Howard  Ins.  Ca  138 

Mass.  375  ....  580 
Moran  v.  Moran,  104  Iowa,  216  513 
Morawetz  ▼.  Sun  Ins.  Office, 

96W.  178  .  -  -  -  262 
Morgan  v.  South  Milwaukee 

L.  V.  Ca97W.275  -  -  587 
Morioe  v.  Bishop  of  Durham, 

9  Yes.  399  -  -  -  528,529 
Morris  V.  NUes,  67  W.  341  -  96 
Morrison    v,   Phillipe   ft    C. 

Const  Ca  44  W.  405  -  -  347 
Morse  ▼.  Stockman,  65  W.  36  442, 

455 

V.    Woodworth,    165  « 

Mass.  233      -       -       -       -    275 

Mt  Pleasant  v.  Beckwith,  100 
U.  a514       .       -       -       -      66 

Muhler  t.  Hedekin,  119  Ind. 
482         ....     677,678 

Murphy  ▼.  Collins.  121  Ma8&  6    649 

V.  East   Portland,  42 

Fed.  Rep.  308       -       -       -    678 

V.  Martin,  58  W.  279    -    262 

Murray  ▼.  Scribner,  74  W.  602  463 
Mut.  L.  Ina  Ca  v.  Sturges,  33 

N.  J.  Eq.328  ...  440 
Myricky.XiaCrosse,17W.442    598 

Nash  ▼.  Towne,  5  WalL  689-543 
National  Bank  ▼.  Illinois  &  W. 

L.Cal01W.  247  -  -  624 
Nat  D.  Ca  v.  Seidel,  103  W. 

489 455 

Nat  Mut  In&  Ca  ▼.  Home 

Ben.  Soa  181  Pa.  St  448      -  451 

Neave  ▼.  Amtz,  56  W.  174      -  320 

Needles  t.  Martin,  33  Md.  609  516 


Neff  ▼.  Wolf  River  R  Ca  50 

W.  586  ...        67,60 

Nesbit  T.  Riverside  Independ- 
ent Dist  144  U.  a  610  -    103 
NeshkoTo  v.  Nest,  85  W.  126    395 
New  Dunderberg  M.  Ca  v.  Old, 

25  C.  a  A.  116  -  -  -  252 
New  Orleans  v.  Clark,  95  U.  a 

644 381 

New  Orleans  W.  W.  Ca  v.  New 

Orleans,  164  U.  a  471  -  678,  677 
New  York  Nat  £.  Bank  v. 

Crowell,  177  Pa.  St  313  -  436 
Nicolai  V.  Davis,  91  W.  370  -  403 
Niles  V.  Muzzy,  33  Mich.  61  -  210 
Nilson  V.  Morse,  52  W.  240  243,643 
Noonan  V.  Orton,  27  W.  300   -    445 

V. ,30W.  356      -    262 

Norden  v.  Jones,  33  W.  600  -  390 
Northern  P.  R  Ca  v.  Paine, 

119  U.  a  561         ...    629 
North  Milwaukee,  In  re,  93  W. 
616        .....    869 

Oconto  V.  C.  ft  N.  W.  R  Ca44 

W.  231  -       -       -       -       -  396 

Oetgen  v.  Ross,  86  III  336  -  10 
Ogden  V.  Saunders,  12  Wheat 

833 626 

Olson  V.  Luck,  103  W.  38       -  243 

V.  Mayer,  56  W.  651     -  128 

Ontario   Bank   v.   Strong,  2 

Paige,  301  -  *  -  -  269 
Osbom  V.   Bank  of  U.  a  9 

Wheat  866  -       -       -       -  675 

V.  Blackburn,  78  W.  209^  649 


Oshkosh  V.  M.  &  L.  W.  R  Ca 
74W.  534      -       -       -       -    395 

Overstreet  v.  Dunlaa  66  IlL 
App.486       ....    280 

Owens  V.  Missionary  Soa  14 
N.Y.380  ...    618 

Packard  v.  Kinzie  Ave.  H.  Ca 

105W.  323  -  -  -  -  468 
Palmer  v.  McMahon,  133  U.  a 

660 296 

Paine  V.  Smith,  32  W.  385  148,149 
Paine  K  Ca  v.  Oshkosh,  89  W. 

449  -  -  -  .  .  403 
Paris,  M  &  a  P.  R  Ca  V.  Nes- 

bitt38aW.Rep.243  -  -  150 
P&rmentier  v.  Pater,  13  Oreg. 

121 280 

Paterson  &  P.  H.  R  Co.  v. 

Paterson,  24  N.  J.  Eq.  158  -  673 
Pease  v.  Landauer,  63  W.  20  -  17 
Pendleton  v.  Beyer,  94  W.  31    667 


Wis.] 


CASES  CITED. 


XXV 


Peninsular  L.  &  C.  Works  v. 

Union  O.  &  P.  Ca  100  W. 

488  -  -  -  154,159,161 
Pennison  ▼.  GL,  M.  &  St  P.  R. 

Ca98W.844  -  -  54,58 
Pennoyer  T.  Allen,  56  W.  503  -   479, 

480 
People  y.  La  Rne,  67  OaL  526  -  46 
People  «r  reL  Bolton  v.  Albert- 

80n,55N.Y.  54  -  -  -  677 
Davis  ▼.  Stnrtevant»  9 

N.Y.268  -  -  -  -  676 
Drake  v.  Mahaney,  18 

Mich.  481  -  -  -  -  89 
Ellert  V.  Cogswell,  113 

OaL  129  ....  514 
Grinnell  v.  Hoffman, 

116  m.  687  ....  878 
Negus  V,  Dwyer,  90  N. 

Y.402 676 

O'Connor  v.  Sup'rs  of 

Queens  Ca  153  N.  Y.  870  -  677 
Peoria,  D.  &  R  R  Co.  v.  People 

ex  reL  Scott  116  III  401  -  86 
Perin  ▼.  Carey,  24  How.  465  -  494, 
517,  521 
Pesohel  v.  C,  M.  &  St  P.  R. 

Ca,62W.  838  -  -  -  350 
Pfeifer  v.  S.  &  F.  da  K  R.  Ca 

18  W.  155  -  -  -  -  62 
Philadelphia  V.  Girard's  Heirs, 

45  Pa.  St  1  -  -  -  -  494 
Philadelphia  Baptist  Assa  v. 

Hart's  Ex'rs,  4  Wheat  1  516,517 
PhUUpe  V.  Carver,  99  W.  578  -  829 
Plank  V.  Jackson,  128  Ind.  424  649 
Planters'  &  M.  Bank  v.  Pad- 
gett 69  Ga.  159  -  -  -  434 
Porter  v.  Sabin,  149  U.  a  473  362 
Powell  V.  Ashland  L  &  a  Ca 

96W.  85  -  -  -  224^464 
Power  V.  Barham,  4  AdoL  & 

El  478 318 

Pratt  V.  Peck,  70  W.  620  -  128 
Prentiss  v.Ledyard,  28  W.  131  641 
Price  V.  Breckenridge,  92  Ma 

378 402 

Prideaux  v.  Mineral  Point  43 

W.  518  -       -       -  -    151 

Prince  V.  Case,  2  Ana.  Lead 

Cto.550  -  -  #  -  629 
Pritzlaflf  H  Ca  V.  Berghoefer, 

103W.  359  -  -  -  -20 
Pmssing  V.  Ca  v.  Meyer,  26 

111.  App.564-  ...  641 
Putney  v.Famham,  27  W.  187    338 

Qnackenbush  v.  W.  ft  M.  R 
Ca71W.  472        -       -       -    445 


Qnaw  V.  Paff,  98  W.  586  -    194^199, 

207 
Quinn  v.  Higgins,  68  W.  664  -    808 

Racine  v.  C.  &  N.  W.  R  Ca  92 

W.  118  -  .  .  -  402, 403 
Racine  W.  Ca  v.  Racine,  97 

W.  93 120 

Rahr  v.  Manchester  F.  Asa  Ca 

93W.  355  -  -  -  -  354 
Ralls  Ca  Ct  v.  U.  a  103  U.  a 

733 86 

Ray  V.  Hixon,  90  W.  39  -  -  242 
Raymond  v.  Keseberg,  98  W. 

817  ....  01  Oft 
Read  v.Williama  125  N.Y.  571  496 
Reddick  v.  State,  35  Tex.  Cr. 

463 21 

Reed  v.  Madison,  85  W.  667  20,  96 
V.  Northfield,  13  Pick. 

94 425,  429 

ReiUy  V.Racine,  51  W.  526  402,403 
Reinhart  v.  Fire  Assa  93  W. 

452 455 

Reinig  v.  Hartman,  69  W.  28  257 
Reisz  V.  Supreme  Council,  103 

W.  427 329 

Reus  V.  N.  W.  Mut  R  Assa 

lOOW.  266  -  -  -  225,230 
Reuter  v.  Lawe,  94  W.  300  403,  405 
Reynolds  v.  Stockton,  140  U.  S. 

254  .....  67 
Rice  V.  Gamhart,  35  W.  282  -    357 

V.  Wolff,  65  W.  1  -        -    555 

Richmond  v.  Da^is,  103  Ind. 

449 494 

Rigler  v.  Light  90  Pa.  St  235  440 
Riley  v.  Mitchell,  37  W.  612    -    562 

V.  Riley,  34  W.  372        -    387 

Ro  Bards  v.  Lamb,  127  U.  a 

58 296 

Roberts  v.  Louisville,  92  Ky. 

95 678 

Rollins  V.  Hare,  15  Ind.  App. 

677 337 

Rood  V.  C,  M.  &  St  P.  R  Ca 

43  W.  146  .  -  -  -  159 
Rooney  v.  Milwaukee  Ca  40 

W.  23 200 

Rosenberg,  In  re,  90  W.  581  -  29: 
Rowan  v.  State,  80  W.  129  -  297 
Rowe  V.  Kern  Ca  72  Cal.  353  -  213 
Rozek  V.  Redzinski,  87  W.  525  586 
Rupiper  v.  Calloway,  105  W.  4  163, 

615 
Rust  V.  Gott  9  Cow.  169  -  -  649 
Ruth  V.  Oberbrunner,  40  W. 

238  -  -  494  499,500-502, 
505, 506, 510,  519,  522,  523 


XXVI 


OASES  CITED. 


[105 


St  Louis  a  W.  R  Ca  V.  Rice, 

29S.  W.  Rep.525-  -  -  150 
St  Paul  &  M:  T.  Ca  V.  Leek, 

57  Minn.  87  -  -  -  -  567 
St  Sure  V.  Lindsfelt  83  W.  351  649 
Salter  v.  Bank  of  Es^u  Claire, 

97W.  87  .  -  -  -  587 
Saltonstall     v.     Sanders,    11 

Allen,  446  .  -  -  -  521 
Saunders  v.  G  &  N.  W.  R  Ca 

6  S.  Dak.  40  -        -       -       -    314 

V.  Farmer,  63  N.  H.  572      46 

Savage  v.  Savage,  19  Oreg.  112  442 
Sawtelle  v.  Witham,  94  W.  412  511 
Schoenleber  v.  Buildiardt,  94 

W.  575 446 

School  Trustees  v.  Stocker,  42 

N.J.  Law,  115  .  -  -  8 
Schouler,  Petitioner,  184  Mass. 

426 513 

Schriber  v.  Langlade,  66  W. 

616  -  -  -  -  46, 47  54 
Scott  V.  Sebright  12  Prob.  Div. 

21 280 

V.  Whitney,  41  W.  504-    580 

Scoville  V.  Hilliard,  48  IlL  453  443 
Second    Ward    a    Bank    v. 

Schranck,  97  W.  250  154, 159, 161 
Seegar  v.  Ashland,  101  W.  515  141 
Seiders  v.  Giles.  141  Pa.  St  92  442 
Seixas  v.  Woods,  2  Caines,  48  316, 
317,  319 
Selleck  ▼.  Janesville,  100  W. 

162 309 

Shackelford  v.  Levy,  63  Mis& 

125 326 

Shad  bolt  &  R  L  Ca  v.  Topliff, 

85  W.  513  .  -  -  -  33 
Shapleigh  v.  San  Angelo,  167 

U:a646  -  -  -  .  47 
Sharp  V.  Mauston,  92  W.  630  -  116 
Shaw  V.  Republic  L.  Ins.  Co. 

69N.  Y.  286-  -  -  -  451 
Sheel  V.  Appleton,  49  W.  125  140 
Shepard  v.  Milwaukee  G.  L.  Ca 

15  W,  818  -  ...  33 
Sheperd  v.  Kain,  5  Bam.  & 

Aid.  240  -  ...  318 
Sherry  v.  Gilmore,  68  W.  324  47 
Shevlin  V.  Whelen,  41  W.  88  -  159 
Shores  K  Ca  v.  Starke,  100  W. 

498 96 

V.  Stitt  102  W.  450       -    580 

Shotwell  V.  Mott  2  Sandf.  Ch. 

46 518 

Sieber  v.  Amunson,  78  W.  679  244 
Sigerson  v.  Gushing,  14  W.  527   543, 

544 


Simmons  v.  Saul,  138  U.  S.  439  250. 

251, 253 

Skobis  V,  Ferge,  102  W.  122    17, 18, 

322 
Slater  v.  Cook's  Estate,  93  W. 

104 329 

Slauson  v.  Goodrich  Transp. 

Ca94W.  646  -  -  -  120 
Sleeper  v.  Goodwin,  67  W.  588  102 
Slinger  v.  Henneman,  38  W. 

504  ...  -  369,384 
Small  V.  Prentice,  102  W.  257  640 
Smallev  v.  Appleton,  75  W.  18  308 
Smith  V.  C,  M.  &  St  P.  R  Co. 

42W.  620  -  -  -  -  346 
V.  C.  &  N.  W.  R  Ca  18 

W.  17 57 

V.  Gaines,  88  N.  J.  Eq. 

65  -       -       -       -       -       -    443 

V.  Janesville,  26  W.  291    369 

V.  Kennedy,  63  Ala.  334  329. 

330 

▼.  Schulenberg,  34  W.  41    390 

V.  Scott,  93  W.  453        -    455 

V.  Sherry,  50  W.  210    -      44 

V. ,54 W.  114  44.45,47 

V.  Whitaker,  23  IlL  367    650 

Society  Perun  v.  Cleveland,  43 

Ohio  St  481  -  -  -  45. 46 
Solomon  v.  Fuller,  14  Nev.  63  326 
South  Bend  C.  P.  Co.  v.  George 

C.  Cribb  Co.  97  W.  230  -  445 
South  Milwaukee  R  H.  Ca  v. 

Harte,  95  W.  592  -  -  -  624 
Spahr  V.  Farmers'  Bank,  94  Pa. 

St  429 434 

Spalding  v.  New  York  ex  reL 

Backus,  4  How.  21  -  -299 
Spencer  v.  Merchant  125  U.  a 

345 296 

Spring  Valley  Water  Works  v. 

Bartlett  16  Fed.  Rep.  615  -  678 
V.  San  Francisco,    23 

CaL  434  -  -  •  -  -  46 
Spycher  v.  Werner,  74  W.  456  40 
Stanhilber  v.  Graves,  97  W. 

517 120 

Staples  V.  Staples,  87  W.  592  -  295 
State  V.  Alstead,  18  N.  H.  69  -    424 

V.  Foley,  130  Ma  482    -      21 

V.  Fuller,  96  Ma  165     -      46 

V.  Leaver,  62  W.  387    -    402 

V.  Schilb,  47Iowa,611.    430 

V.  Wertzel,  63  W.  184  -    430 

State  ex  reL  AttV  Gen.  v.  Cir- 
cuit Court  97  W.  1  -  -  678 
V.  Madison  St  R 

Ca72W.  612        -       -       -    673 


Wis.] 


CASES  CITED. 


XXVll 


state  ex  ret  Att'y  Gen.  v. 

O'Neill,  34  W.  149  -  369,  884 
Bell  V.  Harehaw,  76  W. 

341  -  -  -  -  115,116 
Brownell  v.  McArthur, 

18W.  407  -  .  -  -  94 
Childs  V.  Copeland,  66 

Minn.  815  -  -  -  -  874 
Cream  City  IL  Co.  v. 

Hilbert,  72  W.  184  -  673, 679 
C.  Reiss  C.  Co.  v.  Bom, 

97W.  542  -  -  -  -  116 
Fourth   Nat.  Bank  v. 

Johnson,  103  W.  591  93, 176, 177 
Fowler  V.  Circuit  Court, 

98W.  149  -  *  .  -668 
Oraef  v.  Forest  Ca  74 

W.  610 47 

Graves   v.  Primm,  61 

Ma  166 826 

Hasbrouck  t.  Milwau- 
kee, 25  W.  122  -  .  -86 
Heiden  v.  Bjan,  99  W. 

123 7 

Holt  L.  Ca  V.  Bellew, 

86W.  189  ...  -  196 
LijChtfoot   V.  McCabe, 

74  W.  481  -  -  -  429,480 
Lutf  ring  v.  Gtoetze,  22 

W.  863 196 

Martin  v.  Kalb,  50  W. 

178 198 

Maggard  v.  Pond,  93 

Ma  606  .       -       -       -    373 

' M.,  T.  &  W.  R  Ca  V. 

Tomahawk,  96  W.  73  -  -  208 
Meggett  V.  O'Neill,  104 

W.  227  -  -  -  -  98, 292 
Milwaukee  v.  Newman, 

96W.  258  -  -  .  -297 
MulhoUand  t.  Manito- 
woc Ca  Clerk,  48  W.  112    -    116 

Sanford   v.  Court   of 

Conmion  Pleas,  86  N.  J.  Law, 

72 878 

Seattle  t.  Garson,   6 

Wash.  250     -       -       -       -    198 

-* Spence  v.  Dick,  108  W. 

407 94 

Taylor  V.  Sup'rs  of  Del- 

afield,  60  W.  264  -  -  825,  327 
Treat  v.  Richter,  87  W. 

275 116 

Turner  v.  Bell,  91  W. 

271 880 

Warfield  v.  Beoht,  23 

Minn.  411      ....    299 


State  ex  reL  Warner  v.  Hoag- 

land,  51  N.  J.  Law,  62  .  -  373 
Wis.  TeL  Ca  v.  Janes- 

viUe  St  R  Ca  87  W.  78  -  673 
Wolff  V.  Sup'rs  of  She- 
boygan Ca  29  W.  79  -  -  115 
Steele   v.   Schricker,   55    W. 

134 543 

Steflfen  v.  C.  &  N.  W.  R  Ca 

46W.  265  .  -  .  -  848 
Stephens  t.  Elver,  101  W.  392  458 
Stephenson    v.    Bankers'   L. 

Assa  79  N.  W.  Rep.  459  225,230 
Stevens  v.  St  Mary's  Training 

School,  144  III  886  -  677,  678 
Stewart  v.  Keteltas,  36  N.  Y. 

388 546 

Stitee  V.  Thompson,  98  W.  880  587 
Stone  V.  Denny,  4  Met  151  -  318 
Stout  V.  Zulick,  48  N.  J.  Law, 

599  ....  45,46 
Strong  V.  Catton,  1  W.  471  -  537 
Summerlin  v.  Thompson,  31 

Fla.869 132 

Summersett  v.  Summersett's 

Adm'r,  40  Ala.  596  -  -  326 
Swan  L  &  G  Ca  V.  Frank,  148 

U.S.  603       .       -       -       -      68 


Taloott  V.  Buffalo^  125  N.  Y. 

280 

Taylor  On>han  Asylum,  In  re, 

Tebo  V.  Augusta,  90  W.  405  - 
Telford  v.  Ashland,  100  W.  288 
Temey  v.  Wilson,  46  N.  J.  Law, 
282  -  .  .  -  • 
Terry  v.  Allis,  16  W.  478 
V.  Chandler,  23  W.  456 


Thoemke  v.  Fiedler,  91  W.  886 
Thomas  v.  P.  &  R  R  Ca  148 

P*LStl80     - 
Thorn  v.  Pinkham,  84  Me.  101 
Thornton  v.  Eaton,  45  W.  618 
V.  Wabash  R  Ca  81  N. 


Y.  462 

Tiede  v.  Schneidt,  99  W.  201  - 
Tilden   v.  Green,  180   N.  Y. 

29  - 
Tilley  v.  Washburn,  91  W.  105 

Travelers*  Ins.  Ca  v.  Nitter- 

house,  11  Ind.  Apa  155 
Treat  v.  Hiles,  68  W;  344 
Trester  v.  Sheboygan,  87  W. 
496 


677 

526 
809 
141 

358 
287 
101, 
376 


814 
276 
562 

58 
476 

519 
684, 
636 


337 
404 


xxvm 


OASES  CITED. 


[106 


Tronson  v.  Union  L.  Ca  88  W. 

202 821 

Trustees  Sch.  Dist  v.  Stocker, 

42  N.  J.  Law.  115  -  -  -  445 
T.  T.  Haydock  G  Ckx  v.  Pier, 

74W.  582      -       .       .       -  238 

V. ^,78W.  579      -  238 

Tubbs  V.  Doll,  15  W.  640         -  886 

Turner  v.  Bumell,  48  W.  221  -  268 

n.    S.  y.  Arredondo,  6   Pet 
691 252 

V.  Brindle,110U.a688    198 

V.  Des  Moines  N.  &  R 

Ca  142  U.  S.  510  ^  -  -  677 
V.  Huckabee,  16  Wall 

414  -  -  ,  -  275,276 
V.  New  Orleans,  98  U.  a 

381 86 

V.  W.  &St  P.  IL  Ckx  67 

Fed.  Rep.  948       -       -       -    252 

Van  Buren  v.  Downing,  41  W. 

122 424 

Van  Frachen  v.  Ft  Howard, 

88W.  570  -  -  -  -  140 
Van    Oss   v.    Synon,   85    W. 

661 390 

Van   Trott   v.  Wiese,  36  W. 

439 268 

Van  Valkenburgh  y.  Milwau- 
kee, 43  W.  574  -  -  -  7 
Veit  V.  Meyer,  105  W.  580  -  637 
Vermont  St  M  R  Church  y. 

Brose,104Ill206-  -  -  132 
Vidal  y.  Philadelphia,  2  How. 

127  -  .  -  516-518,521 
Vilas  V.  M.  &  P.  duC.  R  Co.  17 

W.  497 57 

Waioscott  y.  Silyers,  13  Ind. 

497 259 

Walcott  y.  Metropolitan  L.  Ins. 

Co.  64  Vt  221  -  -  -  226 
Walker  y.  Duncan,  68  W.  624  390 
Wall  y.  Highland,  72  W.  435  -  151 
Ward  y.  M.  &  St  P.  R  Ca  29 

W.  144  -  -  -.  -  .  151 
Warner  y.  Benjamin,  89  W. 

290 30 

Warren  y.  Rosenberg,  94  W. 

523  -----  295 
Waterloo  W.  Mfg.  C«.  y.  Shan- 

ahan,  128  N.  Y.  846  -  -  677 
Watson  y.  Appleton,  62  W.  267  141 
Waukesha   U.    M  S.  Ca    y. 

Waukesha,  88  W.  476  •       -    395 


Webster  y.  Boscawen,  67  N.  H. 

Ill         -       -       -       -     424,426 

y.  Morris,  66  W.  866  507. 

509-511,  514,  522-524,  526,  527 
Weeks  y.  Little,  89  N.  Y.  566  -  546 
y.  M,L.  a  &  W.  R  Ca 

78  W.  501  -  -  -  -251 
Weis  y.  Schoemer,  58  W.  73  -  96 
Weisel  y.  Spence,  59  W.  301  -  838 
Weld  y.  Johnson  Mfg.  Ca  86 

W.  549 67 

Wells  y.  Alexandre,  180  N.  Y. 

642 643 

y.  Bumham,  20  W.  112  599, 

604 

y.  Elsam,  40  Mich.  218    858 

Wentworth  y.  Racine  Ca  99 

W.  26    -       -       -       -   7,68,103 


West  Bend  y.  Mann,  59  W. 


895 


Western  Ass.  Ca  y.  Towle,  65 

W.  247 890 

Wheeler  v.  RusselL  98  W.  135      97 

y.  Westport  30  W.  392    151 

Whereatt  y.  Ellis,  85  W.  340    91,93 
White  y.  Miller,  71  N.  Y.  118    817. 

818 
402 
820 


y.  Smith,  37  Mich.  291  - 

y.  Stelloh.  74  W.  435    - 

Whiteley  y.  Equitable  L.  A. 

Soa72W.  170      -       - 
Wilkins  v.  Nicolai,  99  W.  178 
Wilkinson  y.  Wilkinson,  59  W. 

557 

WiUe  y.  Bartz,  88  W.  427  -      - 
Willey  y.  Portsmouth,  85  N.  H. 

303 

Williams   y.  Bayley,  1  Appi 

Ca8.200        .       -       -       - 

V.Hayes, 68 W. 248    386 

y.  Henderson,  90  Ind. 


468, 


640 


425 


577 


508 


y.  Holmes,  7  W.  168     - 
•y.  Ingersoll,  89  N.  Y. 

.  y.  Williams,  8  N.Y.  524 


Williamson  y.  State,  74  W.  263 

Wis.  Cent  R  Ca  y.  Comstock, 

71  W.  88       -       -       -       - 

y.  U.  a  164  U.  a  .190 


Wolfe  y.  Marshall,  62  Ma  167 

Wolff  y.  Bluhm,  95  W.  257    - 

281 

WoUman  y.  Ruehle,  100  W. 

31 

y. ^,  104  W.  608    - 


859 
518, 
519 
167 

616 
114 
275 

278, 


Wis.] 


CASES  CITED. 


YT1T 


Worcester  t.  Georgia,  6  Pet 

615 675 

Wright  V.  Meyer,  25  &  W.  Rep. 

1122 129 

V.  Milwaukee  E.  R.  ft  L. 

Ca95W.  86-  -  -  -  673 
▼.  M.  &  St  P.  R  Ca  25 

W.46 58 

-  ▼.Wright,  74  W.  439  292,295 
•T. ,70N.Y.96    -    858 


W 


^jman  v. 

477 


Buckstaff,  24  W. 


825 


Tard*g  Appeal,  64  Pa.  St  95  •  494 
Yellow    River    Impi    Ca    v. 

Wood  Ca  81  W.  660  -  671,  672 
Yorton  v.  M.,  L.  a  &  W.  RCa 

62W.  367  -  -  -  -857 
Young  V.  French,  35  W.  116  -  888 
Youngs  ▼.  Simm,  41  111.  Apu 

28 -    275 


Zimmer  v.  Becker,  66  W.  527 
Zoidoske  ▼.  State,  82  W.  606  - 


808 


CASES  DETERMINED 


AT  THB 


August  Term,  1899. 


Goldberg  and  another,  Appellants,  vs.  The  Ahnapeb  & 
Westebn  Eailway  Compant,  Eespondent. 

November  8 — November  f 4, 1899. 

Railroads:  Liability  for  baggage  turned  at  depot:  Eeasonable  time  for 
checking:  Court  and  jury :  Evidence, 

1.  A  rule  of  a  railway  company  prohibiting  the  checking  of  baggage 
earlier  than  thirty  minutes  before  train  time  cannot  be  said,  as 
matter  of  law,  to  allow  an  unreasonably  short  time  for  that  pur- 
pose, and  a  passenger  cannot,  by  earlier  delivery  without  the  con- 
sent of  the  carrier,  impose  upon  it  its  liability  as  an  insurer. 

2l  The  facts  that  a  train  left  at  6  a.  m.,  and  that  a  delivery  of  baggage 
to  be  carried  thereon  in  the  morning  would  be  inconvenient  and 
more  expensive,  are  held  insufficient  to  show,  as  matter  of  law, 
that  a  delivery  twelve  hours  before  the  train  was  to  leave  was  ren- 
dered reasonably  necessary  by  the  circumstances. 

3.  In  an  action  to  recover  for  baggage  destroyed  by  fire  while  in  the 

depot  of  a  railway  company,  the  admission,  against  objection,  of 
testimony  that  a  delivery  of  the  baggage  on  the  evening  before  it 
was  to  be  transported  was  of  no  advantage  to  the  company  is  held 
not  prejudicial  to  plaintiff,  where  he  knew  that  the  agent  was 
prohibited  from  checking  baggage  until  within  half  an  hour  of 
train  tima 

4.  Parol  proof  of  the  substance  of  a  rule  printed  on  a  card  and  tacked 

up  in  the  depot  was  not  prejudicial  to  plaintiff,  who  had  knowledge 
of  the  rule. 

5.  Parol  testimony  as  to  the  contents  of  such  card  was  admissible,  upon 

proof  that  it  had  been  destroyed  in  the  burning  of  the  depot. 
Vol.105— 1 
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Appeal  from  a  judgment  of  the  circuit  court  for  Door 
county :  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirmed. 

One  of  the  plaintiffs,  a  traveling  man,  sent  his  trunks,  con- 
taining merchandise  and  not  baggage,  to  the  station  of  the 
defendant  railway  company  at  about  5  o'clock  on  the  even- 
ing of  January  27,  1897,  intending  to  check  them  as  bag- 
gage the  next  morning  on  a  train  leaving  about  6  o'clock. 
During  the  night  they  were  destroyed  by  fire,  without  fault 
or  negligence  of  the  defendant.  Suit  was  brought  for  their 
value,  and  verdict  found  for  the  defendant  on  instructions 
not  excepted  to,  from  judgment  on  which  this  appeal  is 
brought. 

Plaintiffs  moved  to  set  aside  the  verdict  as  against  the  evi- 
dence. There  was  evidence  tending  to  show  that  the  con- 
tents of  the  trunk  were  not  properly  baggage,  but  merchan- 
dise; that  the  plaintiff  Leopold  Goldberg  sent  the  trunks  to 
the  station  the  night  before  because  it  would  be  inconven- 
ient and  more  expensive  in  the  morning;  that  they  were 
delivered  in  the  freight  house  by  his  drayman  without  the 
knowledge  of  the  defendant  or  its  station  agent ;  that,  though 
the  trunks  were  noticed  when  the  freight  house  was  shut  up 
in  the  evening,  the  agent  had  ilo  knowledge  of  their  owner- 
ship or  the  purposes  for  which  they  had  been  so  left;  that 
the  rules  of  the  defendant  company  prohibited  the  checkings 
of  baggage  until  a  half  hour  before  train  time,  which  plaint- 
iff knew.  There  was  conflict  as  to  some  of  the  facts  stated 
above,  and  as  to  other  facts  which  it  is  unnecessary  to 
mention. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Felker^  Doe  &  Felker  and  Y.  V.  Dreutzer. 

For  the  respondent  there  was  a  brief  by  Greene^  Vromany 
Fairchildj  North  (&  JParker,  and  oral  argument  by  C.  J5I 
Vraman. 

Dodge,  J.  1.  The  liability  of  a  carrier  for  ordinary  bag- 
gage while  in  its  possession  for  carriage  as  such  is  very  differ- 
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ent  from  the  liability  while  the  same  articles  are  in  storage 
with  it.  In  the  first  case  it  is  an  insurer;  in  the  latter,  lia- 
ble only  as  a  bailee  for  ordinary  care.  The  exact  point  at 
which  the  possession  for  carriage  begins  and  ends  is  not  easy 
to  define,  but  it  is  not  such  as  to  exclude  some  reasonable 
time  at  stations  before  and  after  actual  transportation.  After 
transportation  the  higher  liability  continues  only  for  such 
time  as  is  reasonably  necessary  to  present  duplicate  checks 
and  to  remove  the  baggage.  JBoeger  v.  (7.,  M.  (&  St,  P.  R. 
Co,  63  Wis.  100.  No  reason  is  apparent  why  the  same  rule 
should  not  apply  to  the  delivery  for  transportation,  so  that 
the  owner  has  the  right  to  deliver  at  the  station  such  time 
before  starting  of  train  as  may  be  reasonably  necessary  for 
obtaining  ticket,  checking  the  baggage,  etc.,  and  that  he  can- 
not impose  this  extreme  liability  by  earlier  delivery  without 
the  consent  of  the  carrier.  Green  v.  M,  c£  St,  P.  R,  Co,  38 
Iowa,  100;  Goodhar  v.  Wabash  R,  Co,  53  Mo.  App.  434.  This 
defendant  had,  by  a  rule  known  to  plaintiff,  prescribed 
thirty  minutes  before  train  time  as  such  reasonable  time.  It 
certainly  cannot  be  said,  as  matter  of  law,  that  such  limit  is 
unreasonable,  nor  that  twelve  hours  is  reasonable,  or  was 
rendered  reasonably  necessary  by  the  circumstances.  The 
submission  of  that  question  to  the  jury  was  not  an  error  of 
which  plaintiff  can  complain.  As  to  whether  defendant  as- 
sented to  such  delivery,  and  accepted  plaintiff's  trunks  for 
carriage  as  baggage,  with  knowledge  of  their  contents,  was 
a  disputed  question  of  fact,  and  a  finding  in  the  negative  has 
abundant  support  in  the  evidence. 

2.  The  overruling  of  the  objection  to  the  testimony  of  de- 
fendant's agent,  Eeitzel,  that  there  was  no  advantage  to  the 
company  in  having  the  trunks  delivered  the  night  before, 
was  without  prejudice;  for  it  appeared  by  plaintiff's  own 
testimony  that  the  agent  was  prohibited  from  checking  bag- 
gage until  half  an  hour  before  train  time,  and  that  the  con- 
venience of  the  company  obviously  could  not  be  enhanced 
by  delivery  of  baggage  earlier  than  that  time. 
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8.  Parol  proof  of  the  substance  of  the  rules,  printed  on  a 
card  and  tacked  up  in  the  depot,  prohibiting  checking  until 
within  half  an  hour  of  train  time,  could  not  have  prejudiced 
plaintiff,  for  he  testified  that  he  had  kno\yledge  of  such  a 
rule.  Further,  any  objection  to  parol  testimony  as  to  the 
contents  of  such  card  was  obviated  by  proof  that  it  had  been 
destroyed  in  the  burning  of  the  station. 

We  find  no  reversible  error  in  the  record. 

By  the  Court, — Judgment  affirmed. 
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KupiPER,  Kespondent,  vs.  Calloway,  Appellant. 

Noy)embeT  9  —  November  £4, 1899, 

Ejectment:  Statutory  second  trial:  Costs:  Judgment,  when  adverse: 
Form:  Conditions  precedent:  Practice. 

1.  Under  sec.  8092,  Stat&  1898  (authorizing  the  court,  upon  application 

of  the  party  against'whom  judgment  in  an  action  of  ejectment 
had  heen  rendered,  to  vacate  the  judgment  and  grant  a  new  trial 
"upon  condition  that  all  costs  recovered  thereby  .  .  .  be  paid/' 
and  that  the  applicant  execute  an  undertaking  to  pay  all  costs 
which  may  be  finally  awarded  the  other  party),  the  rendition  of  a 
judgment  against  the  applicant  creates  the  situation  contemplated 
by  the  statute,  the  payment  of  costs>  if  any  be  recovered,  being 
merely  a  condition  of  the  relief. 

2.  In  determining  whether  the  judgment  in  an  action  of  ejectment  is 

adverse  to  a  party,  the  court  is  not  confined  to  the  words  used,  but 
the  judgment  is  to  be  considered  with  reference  to  the  pleadings, 
and  held  to  be  as  broad  br  the  issues  raised  thereby,  upon  which 
the  court  passed  or  might  have  passed  in  reaching  the  final  con- 
clusion. 

3.  Where  the  plaintiff  in  an  action  of  ejectment  recovered  part  only 

of  the  land  covered  by  the  complaint,  he  is  a  party  against  whom 
a  judgment  has  been  rendered  within  the  meaning  of  sec.  8092,  * 
Stats.  1898,  and  is  therefore  entitled  to  a  second  trial,  although  the 
judgment  entered  is  silent  as  to  the  land  which  he  did  not  recover 
and  no  costs  were  awarded  against  him. 
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4  In  such  a  case  the  judgment  should  be  so  framed  as  to  show  on  its 
face  that  the  case  went  against  the  plaintiff  on  the  merits  as  to 
that  part  of  the  land  which  he  failed  to  recover. 

&  "Where  the  verdict  of  a  jury  is  in  favor  of  the  plaintiff  as  to  part , 
of  the  land  sought  to  be  recovered  but  is  silent  as  to  the  remain- 
der«  its  effect  as  to  the  latter  is  a  finding  of  no  cause  of  action; 
hence  a  judgment  dismissing  the  complaint  as  to  the  part  not 
mentioned  would  satisfy  the  statutory  requirement  that  the  judg- 
ment shall  be  in  accordance  with  the  verdict. 

(L  The  provision  in  said  sec.  8093,  Stata  1898,  requiring  the  applicant 
for  a  second  trial  to  give  an  undertaking  to  pay  the  ultimate  judg- 
ment for  costs,  should  one  be  rendered  against  him,  is  a  condition 
precedent  to  the  vacation  of  the  judgment,  and  a  new  trial  should 
not  be  granted  until  the  judgment  has  been  vacated. 

7.  The  better  practice  in  granting  a  second  trial  is  not  only  to  require 
previous  performance  of  the  conditions  mentioned  in  the  statute, 
so  far  as  they  apply,  but  to  so  frame  the  order  that  it  will  show 
the  facts  in  that  regard  and  will  in  terms  vacate  the  judgment 
and  grant  a  new  trial 

Appeal  from  an  order  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Reversed. 

Appeal  from  an  order  made  by  the  circuit  court  for  Brown 
county  granting  a  second  trial  in  an  action  of  ejectment, 
relying  on  sec.  3092,  Stats.  1898.  The  action,  as  shown  by 
the  complaint,  was  instituted  to  recover  of  defendant  5.8S 
acres  of  land  specifically  described  therein  by  metes  and 
bounds.  The  verdict  was  for  plaintiff  for  212|^  rods  of  land 
only.  A  judgment  was  so  rendered  and  for  $14:6.15  costs. 
Within  one  year  from  the  entry  of  such  judgment  plaintiff 
moved  the  court  for  a  second  trial  under  the  statute,  waiving 
his  judgment  for  costs.  Such  motion  was  granted,  an  order 
being  entered,  absolute  in  form,  with  an  added  provision  re- 
quiring an  undertaking  in  the  sum  of  |250  to  the  effect  that 
plaintiff  would  pay  all  costs  and  damages  which  might 
finally  be  awarded  to  the  defendant.  The  motion  was  based 
on  the  entire  record  in  the  cause  and  an  affidavit  showing 
that  plaintiff,  by  the  judgment,  failed  on  the  merits  of  the 
case  to  recover  the  lands  claimed  by  him,  except  the  21 2^ 
rods  described  in  the  judgment. 
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For  the  appellant  there  were  briefs  by  Greene^  Vroman^ 
Fairchild^  North  <&  Parker,  and  oral  argument  by  J.  li. 
.North. 

For  the  respondent  there  was  a  brief  by  Wigman  <&  Mar- 
tin,  and  oral  argument  by  P.  H,  Martin. 

Marshall,  J.  The  first  contention  of  the  appellant  is  that 
sec.  3092,  Stats.  1898,  does  not  apply  to  a  person  circum- 
stanced as  respondent  was  when  his  motion  was  granted, 
because  there  was  no  judgment  against  him.  The  wording 
of  such  section  is  as  follows:  "The  court  in  which  any  such 
judgment  shall  have  been  rendered,  otherwise  than  upon 
failure  to  answer,  shall,  upon  application  of  the  party  against 
whom  the  same  was  rendered,  his  heirs,  devisees,  or  assigns, 
within  one  year  from  the  rendition  thereof,  vacate  the  judg- 
ment and  grant  a  new  trial  upon  condition  that  all  costs 
recovered  thereby  or  awarded  on  affirmance  of  such  judg- 
ment on  appeal  or  writ  of  error  be  paid,  and  that  the  appli- 
cant execute  and  file  an  undertaking,  with  sufficient  sure- 
ties, in  such  sum  as  the  court  shall  direct,  to  the  effect  that 
he  will  pay  all  costs  and  damages  which  may  be  finally 
awarded  the  other  party."  It  is  claimed  that  the  words 
"upon  condition  that  all  costs  recovered  thereby  .  .  . 
be  paid  "  indicate  that  the  benefit  of  the  statute  is  confined 
to  persons  against  whom  a  judgment  for  costs  has  been  ren- 
dered, thereby  excluding  one  who  has  a  judgment  for  costs 
in  his  favor.  The  statute  does  not  say  that  a  person  against 
whom  a  judgment  on  the  merits,  together  with  costs,  shall 
have  been  rendered,  may  have  a  new  trial.  That  would  re- 
quire a  reading  into  it  of  words  not  there  by  necessary  im- 
plication or  by  the  manifest  intent  of  the  legislature,  which 
is  not  permissible.  Courts  may  ignore  the  literal  sense  of 
words  even  where  there  is  no  uncertainty  of  expression,  in 
order  to  clear  up  obscurities  and  avoid  absurd  consequences, 
and  to  carry  out  the  idea  of  the  lawmakers,  if  such  idea,  in 
the  light  of  all  the  aids  that  can  properly  be  resorted  to, 
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can  be  reasonably  said  to  be  covered  by  the  language  used 
{State  ex  rel.  Heiden  v.  Rycm^  99  Wis.  123 ;  Indianapolis  d& 
SL  L.  R.  Co.  v.  HoTBt^  93  U.  S.  300);  but  cannot  arbitrarily 
read  words  into  a  statute  or  twist  them  out  of  their  ordinary 
meaning  for  any  purpose.  In  the  statute  under  considera- 
tion it  is  provided,  as  before  indicated,  not  that  a  person 
against  whom  a  judgment  for  costs  shall  have  been  rendered 
may  liave  a  new  trial,  but  that  a  person  against  whom  a 
judgment  has  been  rendered  may  have  it  vacated  and  a  sec- 
ond trial,  upon,  as  one  of  the  conditions,  payment  of  the 
costs  recovered  thereby.  It  is  the  fact  that  a  judgment  has 
been  rendered  against  the  party  which  creates  the  condition 
to  be  relieved  by  the  statute.  The  payment  of  costs,  if  any 
be  recovered  by  the  judgment,  is  a  condition  of  the  relief. 
O'ljviously,  if  the-  judgment  is  adverse  to  a  party,  yet  no 
costs  are  recovered  of  him  thereby,  the  condition  as  to  the 
payment  of  costs  does  not  apply,  but  he  is  entitled  to  a.  sec- 
ond trial  regardless  of  that  condition. 

The  important  question  on  this  branch  of  the  case  is.  Was 
plaintiff,  when  the  new  trial  was  ordered,  a  person  against 
whom  judgment  had  been  rendered,  within  the  meaning  of 
the  statute?  In  determining  that,  the  court  is  not  confined 
to  the  words  of  the  judgment  alone,  any  more  than  if  called 
upon  to  determine  the  effect  of  a  judgment  in  applying  the 
doctrine  of  res  adjudicata.  In  other  words,  the  judgment 
is  to  be  considered  with  reference  to  the  pleadings,  and  held 
to  be  as  broad  as  the  isssues  raised  thereby,  upon  which  the 
court  passed  or  might  have  passed  in  reaching  the  final  con- 
olusion  in  the  case.  Wentworih  v.  Bacine  Co.  99  Wis.  26; 
Cromwell  v.  Sac  Co.  94  U.  S.  351;  Campbell  v.  Rankin^  99 
U.  S.  261;  Van  Valkenhurgh  v.  Milwaukee^  43  Wis.  574. 
Every  issue  raised  by  the  pleadings,  and  which  was  decided 
or  might  have  been  decided  in  reaching  the  final  conclusion 
involved,  was  as  effectively  closed  by  the  judgment,  to  all 
future  litigation  between  the  parties,  as  the  particular  con- 
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elusion  expressly  covered  by  the  language  of  the  judgment 
Ca%e  V,  Hoffman^  100  Wis.  334;  School  Trustees  v.  Siocker^  42 
N.  J.  Law,  115. 

Applying  the  foregoing  doctrine  to  this  case,  the  issues 
raised  by  the  pleadings,  as  to  the  land  which  plaintiff  did 
not  recover,  were,  by  the  judgment,  viewed  in  the  light  of 
such  pleadings,  decided  against  him.  That  decision  was 
embraced  within  the  judgment  by  implication,  against  the 
plaintiff,  just  as  effectively  as  the  decision  in  his  favor  as  to 
the  lands  he  did  recover.  Hence,  as  to  such  unfavorable 
decision,  the  judgment  was  against  the  plaintiff  within  the 
meaning  of  the  statute  under  consideration.  Any  other  in- 
terpretation of  such  statute  would  lead  to  the  absurd  result 
that  if  a  person  sue  to  recover  several  tracts  of  land  and  fail 
as  to  all  of  them,  he  can  obtain  a  second  trial;  but  if  a  judg- 
ment be  rendered,  which,  if  it  shall  stand,  will  preclude  him 
from  recovering  any  of  the  land  except  some  one  tract,  how- 
ever insignificant,  no  second  trial  can  be  obtained.  The  plain 
intent  of  the  statute,  as  remarked  by  the  circuit  judge  in  his 
opinion,  citing  Howell  v.  ZeaviU,  90  N.  Y.  238,  is  to  give  to 
a  person  defeated  in  an  action  of  ejectment,  as  to  any  land 
claimed  by  him,  a  second  trial  upon  his  complying  with  the 
specified  conditions.  That  intent  is  not  only  reasonably 
within  the  language  of  the  statute,  but  plainly  covered  by 
it.  The  absurd  consequences  of  a  contrary  construction,  if 
there  is  any  uncertainty  calling  for  construction,  and  none 
is  perceived,  require  the  court  to  seek  for  some  other  mean- 
ing which  is  reasonable  and  in  accordance  with  the  manifest 
legislative  idea.  To  that  end  a  literal,  liberal,  or  strict  con- 
struction of  the  language  used  may  be  adopted,  as  may  seem 
best  calculated  to  carry  out  the  real  purpose  of  the  law- 
makers, if  within  the  reasonable  meaning  of  the  language 
used.  This  keeps  strictly  within  the  rule  that  statutes  which 
are  plain,  having  regard  to  the  expressions  used  as  well  as 
to  the  results  which  the  plainness  of  expression,  if  followed, 
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will  lead  to,  must  be  taken  to  mean  just  what  the  natural 
import  of  the  words  used  signifies.  Duluth^  S,  S.  <&  A,  H. 
Co.  V.  Douglas  Co.  103  Wis.  75.  It  also  keeps  strictly  within 
the  rule  that  the  right  to  a  second  trial  in  an  action  of 
ejectment  is  purely  a  creature  of  the  statute,  and  that  a 
person  is  not  entitled  to  such  right  unless  he  is  so  circum- 
stanced as  to  be  within  the  statutory  provisions,  giving  to 
them  such  fair  scope  and  meaning  as  to  effect  the  purpose 
to  give  to  a  person  a  second  opportunity  to  establish  his  title 
before  being  finally  concluded  in  ejectment  pi'oceedings. 
The  right  to  recover  the  land  described  in  the  complaint, 
aside  from  that  described  in  the  judgment,  was,  as  before 
stated,  to  all  intents  and  purposes,  adjudged  against  the 
plaintiff.  He  is  concluded  by  that  judgment,  it  having  been 
rendered  upon  the  merits.  He  was  a  party  against  whom 
the  judgment  was  rendered,  within  the  meaning  of  the  stat- 
ute, hence  was  entitled  to  have  such  judgment  vacated,  and 
to  a  new  trial,  upon  his  complying  with  the  statutory  con- 
ditions, the  payment  of  costs  not  being  one  of  them,  because 
no  costs  were  recovered  by  such  adverse  judgment. 

It  is  further  contended  by  appellant  that  the  court  erred 
in  granting  a  new  trial  before  the  condition  of  the  statute 
was  complied  with,  respecting  the  giving  of  an  undertaking 
to  pay  the  ultimate  judgment  for  costs,  should  one  Jjq  ren- 
dered against  the  appellant.  The  language  of  the  statute 
on  that  subject  is  plain.  The  giving  of  the  undertaking  is 
a  condition  precedent,  not  subsequent.  A  law  would  be  ex- 
ceedingly unreasonable  that  authorized  the  vacation  of  a 
judgment  and  the  granting  of  a  new  trial  upon  a  condition 
subsequent,  which,  if  not  performed,  would  require,  in  ef- 
fect, a  re-entry  of  the  judgment,  and  unnecessarily  deprive 
the  successful  party  of  the  benefit  of  his  recovery  for  a  year, 
possibly.  That  meaning  could  not  properly  be  attributed 
to  a  law  unless  plainly  expressed,  which  is  not  the  case  in 
the  statute  under  consideration.    On  the  contrary,  the  Ian- 


10  SUPREME  COUKT  OF  WISCONSIN.         [105 

Rupiper  vs.  Calloway. 

guage,  as  well  as  the  reason  of  the  statute,  plainly  indicates 
that  the  conditions  of  the  vacation  of  the  judgment  are 
precedent,  and  that  the  new  trial  cannot  be  granted  till  the 
judgment  shall  have  been  first  vacated.  That  is  in  accord- 
ance with  the  decisions  elsewhere,  and  previous  decisions  of 
this  court.  Oetgen  v.  HosSy  36  111.  335 ;  Haadtine  v.  Metcalfe 
66  Wis.  209;  Golden  v.  SneOen^  54  Ind.  282;  Cook  Co.  v.  Col- 
timet  (&  C.  C  i&  D.  Co.  131  111.  505.  In  the  last  ca^a  cited, 
the  court  held,  in  effect,  that  until  the  conditions  are  per- 
formed, named  in  the  statute,  the  motion  should  not  be  en- 
tertained granting  a  new  trial.  In  Oetgen  v.  Boas  it  was  held 
that  for  an  ordor  to  be  entered  at  all,  prior  to  the  statutory 
provisions  being  satisfied,  is  not  the  better  practice,  and 
that  in  any  event,  if  so  entered,  it  should  be  conditioned 
not  to  take  effect  till  after  the  requisites  of  the  statute  are 
satisfied.  In  Golden  v.  Snellen  it  was  held  that  the  applica- 
tion for  a  new  trial  should  not  be  made  till  the  conditions 
precedent  to  its  being  granted  are  performed.  Standard 
text  writers  uniformly  refer  to  the  performance  of  the  stat- 
utory conditions  as  precedent  to  the  entry  of  the  order. 
Newell,  Ejectment,  840;  Sedgwick  &  W.  Tr.  Tit.  Lands, 
§598. 

As  a  matter  of  practice  it  is  considered  that  the  judgment 
in  this  case  should  have  been  so  framed  as  to  show  on  its 
face  that  the  case  went  against  the  plaintiff  on  the  merits 
as  to  that  part  of  the  lands  which  he  failed  to  recover.  The 
fact  that  the  effect  of  a  judgment  is  to  conclude  a  party  as 
to  land  he  fails  to  recover  is  at  the  foundation  of  the  right 
to  a  second  opportunity  to  litigate  the  question  in  that  re- 
gard.    Foraythe  v,  Va/n  Winkle,  11  Biss.  108. 

It  is  further  considered  that  where  the  right  of  the  party 
to  several  tracts  of  land  is  submitted  to  a  jury  and  they  ren- 
der a  verdict  in  favor  of  the  plaintiff  as  to  a  part  of  such 
land  and  say  nothing  about  the  balance,  the  effect  of  it  as 
to  such  balance  is  a  finding  of  no  cause  of  action,  hence  a 
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judgment  dismissing  the  complaint  as  to  such  balance,  satis- 
fies the  statutory  requirement  that  the  judgment  shall  be  in 
accordance  with  the  verdict. 

It  is  further  considered  that  it  is  the  better  practice  to 
follow  the  statute  strictly  in  entering  an  order  for  a  second 
trial ;  that  is,  not  only  to  require  previous  performance  of 
the  conditions  mentioned  in  the  statute,  so  far  as  they  apply, 
but  to  so  frame  the  order  that  it  will  show  the  facts  in  that 
regard  and  will  in  terms  vacate  the  judgment  and  grant  a 
new  trial.  The  order  here  says  nothing  about  vacating  the 
judgment.  The  only  way  we  can  reach  a  conclusion  that 
it  was  vacated  is  by  inferring  that,  since  the  motion  was 
for  a  new  trial  in  conformity  to  sec.  3092,  Stats.  1898,  it  in- 
cluded a  request  for  a  vacation  of  the  judgment,  and  that, 
since  the  order  in  terms  granted  the  motion,  it  operated  as 
a  vacation  order  as  well  as  an  order  granting  a  new  trial. 
It  is  just  as  easy,  however,  to  follow  the  statute  in  such 
matters,  in  fact  easier,  it  would  seem,  than  not  to  do  so, 
where  the  practitioner  is  seeking  a  strictly  statutory  right. 

By  the  Court, —  The  order  is  reversed,  and  the  cause  re- 
manded with  directions  to  deny  the  motion. 


Fbanzke  and  another,  Appellants,  vs.  Hitchon,  Eespondent. 

November  S-^November  24, 1899. 

Chattel  mortgages:  Fraud:  Consumption  of  goods  by  mortgagor. 

An  nnderstanding  or  agreement,  contemporaneous  with  the  execu- 
tion of  a  chattel  mortgage  on  a  stock  of  merchandise,  that  the 
mortgagors  might  use  the  merchandise  to  supply  their  family 
needs  and  their  needs  in  carrying  on  certain  logging  operations, 
renders  the  mortgage  void  as  to  other  creditors;  and  the  fact  that 
the  mortgagors  were  to  keep  an  account  of  the  goods  thus  con- 
sumed, and  pay  the  mortgagee  therefor  when  ahle,  is  immaterial. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.   Affirmed. 

On  October  1, 1896,  the  firm  of  Gissenaas  &  Graetz  gave 
to  the  plaintiffs  jointly  their  partnership  note  for  $2,000,  and 
secured  it  by  a  chattel  mortgage  on  their  stock  in  trade. 
On  November  30th  a  new  note  and  mortgage  for  the  same 
amount  were  given,  covering  the  stock  together  with  the 
store  fixtures  and  furniture,  there  being  testimony  that  this 
latter  mortgage  was  given  partly  to  avoid  the  statutory  re- 
quirement for  the  filing  of  statements  every  sixty  days,  and 
also  as  a  substitute  for  the  former  to  cover  the  furniture  and 
fixtures  which  had  been  omitted  therefrom.  On  January  2d 
the  defendant,  as  sheriff,  levied  upon  the  mortgaged  prop- 
erty upon  executions  against  said  firm,  and  the  plaintiffs 
brought  this  action  to  recover  for  conversion. 

It  was  testified  by  the  plaintiffs  that  at  the  time  of  giving 
both  of  said  mortgages  it  was  understood  that  the  mortga- 
gors should  go  on  selling  the  property  in  the  ordinary  course 
of  business,  using  the  proceeds  to  keep  the  stock  up  and  to 
payoff  creditors  and  applying  the  balance  to  the  mortgage; 
and  that  it  was  also  understood  and  agreed  that  they  should 
have  the  right  to  take  for  their  own  use,  from  said  stock  of 
merchandise,  such  as  they  needed  in  their  families,  and  such 
as  they  needed  for  certain  logging  operations  which  they 
were  carrying  on  in  a  small  way.  The  plaintiffs  subse- 
quently modified  their  testimony  as  to  this  agreement  by 
explaining  that  by  the  word  "  creditors  "  they  did  not  in- 
tend those  who  were  creditors  at  the  time  of  the  giving  of 
the  mortgage,  but  such  as  should  become  creditors  by  the 
sale  of  new  stock  to  supply  that  which  was  sold  from  time 
to  time;  and  that  it  was  also  understood  that  the  mortga- 
gors were  to  keep  an  account  of  all  goods  which  were  taken 
by  them  for  family  use,  or  for  their  lumber  camp,  and  should 
pay  therefor  when  they  could,  it  being  expected  that  the 
following  spring,  when  their  logs  were  disposed  of,  they 
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would  be  so  able.  This  understanding  was  acted  upon  from 
the  time  of  the  making  of  the  first  mortgage  continuously 
up  to  the  seizure  by  the  sheriff,  the  mortgagors  using  such 
goods  as  they  needed  for  their  families  or  for  their  logging 
camp,  and  buying  goods  from  time  to  time.  None  of  the 
proceeds  of  the  goods  sold  had  been  applied  upon  the  debt 
secured  by  the  chattel  mortgage.  The  amount  of  the  sales 
up  to  that  time  had  been  some  $400  or  $500.  There  was 
considerable  evidence  tending  to  show  that  the  word  "  cred- 
itors "  was  used  in  the  former  testimony  understandingly, 
and  in  its  ordinary  significance,  as  applying  to  those  who 
were  creditors  at  the  time  the  mortgages  were  made;  and 
there  was  other  evidence  tending  to  justify  an  inference  of 
an  express  purpose  to  hinder  and  delay  creditors. 

At  the  close  of  the  trial  the  court  directed  a  verdict  for 
the  defendant. 

For  the  appellants  there  was  a  brief  by  Cady  dk  Cadt/y  and 
oral  argument  by  K  F.  Cody, 

For  the  respondent  there  was  a  brief  by  C.  E.  NichoU^  at- 
torney, and  Nichols  dh  DcmSy  of  counsel,  and  oral  argument 
by  Charles  E.  Nichols. 

Dodge,  J.  The  contemporaneous  parol  understanding  or 
agreement  that  the  mortgagors  might  remain  in  possession 
and  continue  sale  of  the  mortgaged  stock  of  merchandise, 
and  apply  to  their  own  benefit  an  indefinite  portion  thereof, 
renders  the  mortgage  fraudulent  as  to  other  creditors,  and 
void  in  law.  Blakeslee  v.  Rossman^  43  Wis.  316;  Charles 
Baumlach  Co.  v.  Hohkirky  104  Wis.  488.  The  fact  that  the 
authority  given  was  to  consume  the  merchandise  itself,  in- 
stead of  to  sell  it  and  apply  proceeds  to  living  expenses  and 
to  supplying  mortgagors'  logging  camps,  is  a  distinction 
without  a  difference.  The  mortgagees'  duty  of  good  faith 
to  other  creditors  to  use  their  security  only  for  the  reduc- 
tion of  their  debt  is  equally  breached  in  either  case.    Equally 
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the  mortgage  serves  to  stand  oflf  the  creditors  while  the 
debtor  consumes  his  property.  The  pretense  of  an  under- 
standing that  the  mortgagors  were  to  keep  an  account  of 
the  consumption  of  mortgaged  property,  and  owe  the  mort- 
gagees therefor,  with  hope  of  paying  them  out  of  a  sale  of 
logs,  did  not  change  the  situation.  They  already  owed  the 
whole  debt,  and  did  not  change  that  fact  by  keeping  a  fur- 
ther book  account  of  part  of  it  that  they  had  not  paid. 
Their  general  creditors  were  not  helped  by  multiplication 
of  evidences  of  the  mortgage  debt  while  the  security  wad 
being  consumed  without  being  applied  to  that  debt.  With- 
out discussing  other  questions,  upon  which  it  is  claimed 
there  was  some  conflict,  it  appeared  without  dispute  that 
the  plaintiffs'  mortgage  was  fraudulent  and  void  as  to  cred- 
itors for  the  reason  above  stated,  and  direction  of  a  verdict 
for  defendant  was  proper. 
JBy  the  Court. —  Judgment  affirmed. 


106        14     Dii'LMAN,  Appellant,  vs.  Carlin,  interpleaded,  Respondent. 

112         596 

112        598  November  22— November  £4,  2899. 

56UtA  176 

Bank  deposit:  Assignment:  Oamishment 

A  depositor  in  a  savings  bank  gave  a  check  for  his  entire  deposit,  in- 
tending thereby  to  transfer  it  in  payment  for  personal  property. 
Neither  party  knew  that,  under  the  rules  of  the  bank,  the  fund 
could  be  withdrawn  only  upon  presentation  of  the  proper  depos- 
itor's book.  Upon  learning  of  said  rule  the  drawer  of  the  check 
delivered  the  depositor's  book  to  the  payee,  but  before  presentation 
of  the  check  the  bank  was  garnished  in  a  suit  against  the  drawer. 
After  the  check  was  presented  the  bank  paid  the  money  into  court 
and  was  discharged,  and  the  payee  was  interpleaded  in  the  garnish- 
ment prooeeding&  Held  that,  as  between  the  payee  and  the  gar- 
nishing creditor,  the  former  was  entitled  to  the  fund. 
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Appeal  from  a  judgment  of  the  circuit  court  for  BrowB 
county:  8.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirm^. 

This  was  a  garnishee  action.  The  principal  defendant^ 
Schmidt,  having  $150  to  his  credit  in  the  savings  depart- 
ment of  the  Citizens'  National  Bank  of  Milwaukee,  gave  his 
check  in  due  form  to  P.  H,  Carlin^  the  respondent,  for  the 
whole  thereof,  intending  thereby  to  transfer  such  credit  to 
him  to  pay  for  a  horse  and  some  other  personal  property. 
The  bank  credit  was  not  subject  to  be  drawn  on  by  check, 
or  otherwise  than  by  the  depositor  or  his  assignee  present- 
ing the  proper  depositor's  book.  That  condition  was  not 
known  or  understood  by  either  Schmidt  or  Carlin  when  the 
transaction  mentioned  took  place.  It  thereafter  came  to 
their  knowledge,  whereupon  Schmidt  delivered  his  depos- 
itor's book  to  Carlin.  About  eight  days  after  Carlin  re- 
ceived the  check,  and  before  he  presented  it  for  payment, 
the  bank  was  garnished  by  appellant.  Two  days  afterwards 
the  check  was  presented  for  payment,  but  was  not  paid  be- 
cause of  the  pendency  of  the  garnishee  suit.  The  bank 
answered  in  such  suit,  admitting  the  indebtedness  to  Schmidt, 
alleging  a  willingness  to  pay  the  same  to  the  person  legally 
entitled  thereto,  and  submitting  the  question  as  to  the  own- 
ership of  the  fund  to  the  court,  asking,  however,  to  be  al- 
lowed to  discharge  itself  from  liability  by  paying  the  money 
into  court.  That  request  was  granted  and  the  money  was 
so  paid.  Thereupon  Carlin  was  interpleaded  as  a  defend- 
ant and  the  controversy  was  tried  directly  between  the  two 
claimants  for  the  money.  The  court  found  that  Carlin  was 
the  honajide  owner  and  holder  of  the  check  for  value;*  that 
he  received  it  in  the  regular  course  of  business  and  in  good 
faith ;  that  he  became  such  owner  and  holder  before  the  com- 
mencement of  the  garnishee  suit;  that  the  bank  credit  upon 
which  the  check  was  given  was  in  the  savings  department 
of  the  bank  and  not  subject  to  be  drawn  by  check  under  the 
rules  of  the  bank,  except  upon  presentation  of  the  depos- 
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itor's  book,  which  fact  was  not  known  to  either  Carlin  or 
Schmidt  when  the  check  was  given  and  received ;  that  the 
check  was  given  with  intent  to  transfer  the  bank  credit  to 
Carlin^  and  that  as  soon  as  Schmidt  learned  that  presenta- 
tion of  the  depositor's  book  was  requisite  to  secure  payment 
of  the  money,  he  delivered  it  to  Carlin.  Upon  such  facts 
the  court  decided  as  a  matter  of  law  that  the  check  holder 
was  the  equitable  owner  of  the  money  and  entitled  thereto 
in  preference  to  the  appellant.  Judgment  was  rendered  ac- 
cordingly. 

For  the  appellant  there  was  a  brief  by  Sheridan  <&  Evans^ 
and  oral  argument  by  Philip  Sheridan.  They  contended, 
inter  alia,  that  when  a  check  is  for  the  full  amount  on  deposit 
it  does  not  amount  to  an  equitable  assignment  unless  pre- 
sented by  the  payee  and  accepted.  Zunt  v.  Bank  ofN.  A.  49 
Barb.  221 ;  Att'y  Gen.  v.  Continental  Z.  Ine.  Co.  71  N.  Y.  325 ; 
Laclede  Bank  v.  Schul^,  120  U.  S.  511;  Imhoden  v.  Perrie, 
13  Lea,  506;  Chapman  v.  White,  6  N.  Y.  412;  Second  Nat. 
Bank  v.  WiUiams,  13  Mich.  282.  When  a  check  has  not 
been  presented  until  after  the  bank  has  been  garnished, 
the  fund  is  liable  to  garnishment.  Imhoden  v.  Perrie,  13 
Lea,  504;  Commercial  Bamk  v.  ChUberg,  14  Wash.  247; 
Kuhn  V.  Warren  S.  Bank,  11  Atl.  Rep.  440;  Mclntyre  v. 
Farmers  dh  M.  Bank,  115  Mich.  255;  5  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.),  1056,  note;  Duncan  v.  Berlin,  CO  N.  Y.  151. 

For  the  respondent  there  was  a  brief  by  Greene,  Yroman, 
FairchUd,  North  (&  Parker,  and  oral  argument  by  J.  P. 
North. 

Marshall,  J.  These  two  questions  are  presented  for  de- 
cision on  this  appeal :  (1)  Are  the  findings  to  the  efifect  that 
the  respondent  took  the  check  from  Schmidt  for  value  and 
in  good  faith  as  to  the  latter's  creditors,  and  with  intent  on 
the  part  of  both  parties  to  the  transaction  that  the  bank 
credit  drawn  upon  should  thereby  be  assigned  to  respond- 
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ent,  supported  by  the  evidence?  (2)  Did  sUch  facts  consti- 
tute respondent  the  legal  or  equitable  owner  of  the  indebted- 
ness of  the  bank  to  Schmidt? 

The  first  proposition  is  ruled  by  the  familiar  doctrine  that 
findings  of  fact  made  by  a  trial  court  cannot  be  disturbed 
on  appeal  unless  contrary  to  the  clear  preponderance  of  the 
evidence.  Applying  that  test  to  the  record,  no  error  is  dis- 
covered. 

The  second  proposition  is  ruled  by  Pease  v.  I/mdauer^  63 
Wis.  20,  and  Skohis  v.  Ferge^  102  Wis.  122.  At  least  since 
the  decision  in  the  first  case  cited,  it  has  been  the  law  of 
this  state  that  if  the  owner  of  a  bank  credit  give  a  check 
thereon,  for  value,  to  another,  with  intent  to  transfer  such 
credit,  or  a  part  of  it,  to  such  other,  the  latter  will  thereby 
be  constituted  at  least  the  equitable  owner  of  such  fund  or 
suflBcient  thereof  to  satisfy  the  check,  so  that  whether  the 
bank  be  legally  liable  to  the  check  holder  or  not,  if  by  any 
means  the  parties  interested  are  brought  into  a  court  of 
equity  while  the  bank  is  yet  the  debtor  and  can  be  protected 
against  paying  its  debt  twice,  and  it  stands  indifferent  as  to 
who  gets  the  money  so  long  as  it  is  protected,  the  check 
holder  will  be  preferred  to  the  drawer  or  any  subsequent 
claimant,  whether  by  assignment  of  the  drawer  or  by  legal 
process  served  upon  the  drawee.  In  the  Skobis  Case  that 
rule  was  afiirmed  and  applied. 

It  is  well  understood  that  there  is  much  conflict  in  the 
authorities  as  to  the  rights  of  a  holder  of  a  bank  check  or 
order  payable  out  of  a  particular  fund  under  such  circum- 
stances as  exist  in  this  case.  It  is  useless  to  try  to  harmo- 
nize them  or  do  more  than  to  recognize  the  existence  of  the 
conflict. 

The  law  of  this  state,  as  indicated,  is  firmly  established. 

It  accords  with  what  is  stated  by  standard  text  writers  to 

be  the  true  doctrine.    Daniel,  Neg.  Inst.  §§  22,  1638,  1643. 

A  check  for  a  part  of  a  bank  credit,  intended  to  transfer 

Vol.  103—2 
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such  credity  pro'tantOj  operates  that  way  in  equity  as  against 
any  subsequent  claimant  thereof,  saving  the  rights  of  the 
drawee,  particularly  as  to  being  obliged  to  pay  such  part  of 
the  fund  twice.  A  check  intended  to  transfer  an  entire  fund 
operates  that  way  at  law,  saving,  as  before,  the  rights  of  the 
drawee,  timely  and  sufllcient  notice  being  required  to  fix  its 
liability  to  the  assignee.  The  whole  subject  referred  to  was 
so  thoroughly  discussed  by  Mr.  Justice  Dodge  in  the  SJcohia 
Case  that  most  questions  that  are  likely  to  arise  in  respect 
to  the  rights  of  the  owner  of  a  check  or  order  for  payment 
out  of  or  by  a  fund  in  the  hands  of  the  drawee,  will  be  found 
there  sufficiently  answered. 

By  the  Cov/rt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


_     O'TooLE,  Plaintiff  in  error,  vs.  The  State,  Defendant  ia 

error. 


November  11 —November  X4, 1899. 

Appeal  and  error:  Sufficiency  of  evidence:  Motion  to  set  aside  verdict: 
Order  after  judgment:  Criminal  law  and  practice:  Evidence:  Hear- 
say:  Verdict:  Ambiguity. 

1.  Assignments  of  error  predicated  on  the  insufiBoienoy  of  the  eyidence- 

to  support  the  verdict  cannot  be  considered  on  writ  of  error,  in  the- 
absence  of  a  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
on  that  ground,  made  before  sentence  and  judgment 

2.  An  order  refusing  to  set  aside  a  judgment  and  grant  a  new  trial, 

made  after  judgment,  is  not  brought  up  for  review  hj  a  writ  of 
error  to  the  judgment 
&  In  a  prosecution  for  robbery,  testimony  of  policemen  that  the  prose- 
cuting witness,  on  the  day  after  the  robbery,  identified  the  defend- 
ant as  the  man  who  committed  it,  is  hearsay  and  therefore  inad- 
missible; and  when  the  circumstances  were  such  as  to  justify 
argument  upon  the  improbability  of  the  prosecuting  witness  hav> 
ing  been  able  to  see  his  assailant  sufficiently  to  identify  him,  its 
admission  was  prejudicial 
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4  Where  an  information  charged  that  the  accused  had  heen  previously 
sentenced  to  state  prison  "by  the  circuit  court  of  Douglas  county," 
proper  practice  would  seem  to  require  a  finding  to  the  effect  that 
he  had  been  previously  sentenced  as  charged  in  the  information. 
[Whether  a  finding  that  he  had  been  previously  sentenced  "  by  a 
court  of  this  state"  rendered  the  verdict  ambiguous,  not  deter- 
mined.] 

Errob  to  review  a  judgment  of  the  superior  court  of 
Douglas  county:  Charles  Smith,  Judge.    Reversed. 

On  July  4, 1899,  one  Charley  Frederickson,  after  spending 
the  evening  at  a  resort  in  a  somewhat  disorderly  part  of  the 
city  of  Superior,  started  to  return  therefrom  about  10:30 
o'clock,  and  was  pursued  by  two  men,  from  whom  he  at- 
tempted to  escape,  but  who  overtook  him.  He  was  struck 
in  the  back,  but  not  seriously,  whereupon  one  of  them, 
identified  as  the  plaintiff  in  error,  thrust  his  hand  into  Fred- 
erickson's  pocket,  and  after  a  struggle  carried  off  his  pocket- 
book,  containing  money.  Upon  the  trial  the  complaining 
witness,  Frederickson,  testified  that,  although  the  night  was 
dark  and  there  was  no  moon,  he  saw  the  face  of  the  plaint- 
iff in  error,  and  was  able  to  state  positively  that  he  was  the 
man  who  took  from  him  the  pocketbook.  Thereupon  the 
prosecution  introduced  in  evidence  the  testimony  of  two 
police  oflBcers  that  on  the  day  following  the  robbery  the 
plaintiff  in  error,  amongst  others,  was  exhibited  to  the  pros- 
ecuting witness  at  the  jail,  whereupon,  after  careful  obser- 
vation, Frederickson  stated,  "I  am  positive  that's  the  man." 

Plaintiff  in  error  was  informed  against  for  robbery  from 
the  person,  not  being  armed  with  a  dangerous  weapon,  and 
charged  also  with  previous  conviction  in  the  circuit  court 
for  Douglas  county  of  the  crime  of  burglary  on  May  28, 
1896,  and  sentence  to  the  state  prison  for  the  term  of  one 
year,  and  that  said  sentence  remained  of  record,  unreversed. 
The  jury  found  plaintiff  in  error  guilty  as  charged,  and  that 
he  had  been  "  before  sentenced  to  punishment  by  imprison- 
ment in  the  Wisconsin  state  prison  by  a  court  of  this  state, 
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and  such  sentence  remains  of  record,  unreversed."  There- 
upon judgment  and  sentence  was  passed  upon  him  July  27, 
1899;  and  thereafter,  on  August  5th,  he  moved  the  court 
to  set  aside  the  judgment  and  sentence,  and  for  a  new  trial 
on  the  minutes  of  the  judge,  on  the  ground  that  the  same 
is  contrary  to  law  and  the  evidence  in  the  case,  which  mo- 
tion was  denied  on  August  12,  1899.  The  case  comes  here 
upon  a  writ  of  error  to  the  judgment  of  the  superior  court 
of  Douglas  county. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  briefs 
by  Victor  Jjinley. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
iamey  General^  and  oral  argument  by  C.  E.  BueUy  first  as- 
sistant attorney  general. 

Dodge,  J.  The  first  and  third  assignments  of  error  are 
predicated  upon  insufliciency  of  the  evidence  to  support  the 
verdict.  They  cannot  be  considered  in  the  absence  of  a  mo- 
tion to  set  aside  the  verdict  and  grant  a  new  trial  on  that 
ground,  made  before  sentence  and  judgment.  True,  a  mo- 
tion to  set  aside  the  judgment  and  grant  a  new  trial  was 
made  and  denied  by  order  after  judgment.  Such  motion 
and  order,  however,  are  not  brought  up  for  review  by  writ 
of  error  to  the  judgment.  John  PritzLaff  H.  Co,  'o.  Berg- 
JioefeTy  103  Wis.  359;  Reed  v.  Madison^  85  Wis.  667;  Jack- 
son V,  State,  92  Wis.  422, 427.  True  the  foregoing  considera- 
tions were  not  suggested,  nor  the  authorities  in  support 
thereof  presented,  by  counsel  for  the  state;  but  this  court 
cannot  assume  to  decide  questions  which  are  not  before  it 
for  review. 

The  second  assignment  of  error  presents  the  testimony  of 
two  policemen  to  the  effect  that  the  prosecuting  witness,  on 
the  day  after  the  robbery,  stated  that  plaintiff  in  error  was 
the  man  who  committed  it.  This  was  pure  hearsay  evidence 
•upon  the  principal  fact  in  issue.    It  was  placing  before  the 
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jary  an  unsworn  declaration  under  circumstances  likely  to 
give  it  great  weight.  The  darkness  and  confusion  surround- 
ing the  robbery  justified  an  argument  upon  the  improbabil- 
ity of  the  prosecutor's  ability  to  have  seen  his  assailant 
sufficiently  to  identify  him,  and  the  declaration  of  defend- 
ant's identity  when  presented  among  others  before  com- 
plainant must  have  weighed  with  the  jury  upon  the  fact  so 
declared,  and  therefore  prejudiced  the  accused.  Error  was . 
thus  committed,  for  which  the  judgment  must  be  reversed. 
Reddick  v.  StaU^  35  Tex.  Or.  463 ;  Lewis  v,  State^  62  Ark.  494; 
Brooks  V.  State,  96  Ga.  353;  State  v., Foley,  130  Mo.  482. 

The  fourth  assignment  of  error  challenges  the  sufficiency 
of  the  verdict,  which  finds  that  the  defendant  had  previously 
been  sentenced  merely  "  by  a  court  of  this  state,"  while  the^ 
information  alleges  such  sentencing  "  by  the  circuit  court  of 
Douglas  county.'*  Doubtless  the  prosecution  must  confine 
its  proofs  to  the  allegations,  of  the  information,  aud  cannot 
support  them  by  proof  of  a  sentence  by  a  different  court. 
Possibly  this  verdict  is  ambiguous  as  to  whether  the  jury 
may  have  found  a  sentencing  by  some  other  court  than  the 
one  specified  {Alien  v.  State,  85  Wis.  22),  though  there  are 
cogent  considerations  to  the  contrary.  We  need  not,  how- 
ever, dedide  that  question,  as  it  probably  will  not  arise  upon 
another  trial.  Addition  of  the  words  "  as  charged  in  the 
information,"  or  some  other  suitable  phrase,  will  readily^ 
avoid  possibility  of  misunderstanding. 

JSy  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial.  The  warden  of  the  state  prison  will  surren- 
der the  plaintiff  in  error  to  the  sheriff  of  Douglas  county,. 
who  will  hold  him  in  custody  until  he  shall  be  discharged 
by  due  course  of  law. 
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^^^      *^^^     WiLLEY,  Appellant,  vs.  Clabk,  Administrator,  and  others, 

Respondent. 
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114       »266 


September  7—  December  16, 1899, 

Appeal:  Service  of  notice:  WUls:  Construction:  Uncertainty:  Void 

detnse, 

L  The  notice  of  appeal  to  the  supreme  court  need  not  be  served  on  the 
clerk  of  the  circuit  court  by  copy.  In  re  Madden^s  WiU,  104  Wis. 
61,  followed 

td.  A  will,  after  providing  that  aU  debts  and  funeral  ei^rpenses  be  paid 
out  of  the  real  estate  not  devised  to  testator's  wife,  read,  ** Second:  I 
give  to  my  wife,  K,  the  undivided  real  estate  of  which  I  die  seized. 
I  also  desire  that  my  said  wife  shall  control  and  have  aU  the  pro- 
ceeds of  said  real  estate  until  the  same  is  divided  either  by  the 
mutual  consent  of  the  parties  interested  or  by  the  judgment  of  a 
proper  court"  Testator  followed  this  with  a  bequest  of  aU  his 
household  furniture  and  live  stock  to  his  widow,  and  then  pro- 
vided a  bequest  to  A.  of  $100,  out  of  "the  residue  of  my  estate 
after  my  said  wife  has  received  her  portion  as  above  expressed," 
and  divided  the  **  balance  of  my  said  estate  "  among  grandchildren. 
Testator  had  no  real  estate  except  a  homestead  of  which  he  was 
the  sole  owner.  Held,  that  there  was  a  patent  ambiguity  in  the 
will,  that  those  portions  thereof  devising  the  undivided  real  estate 
were  void  for  uncertainty,  and  that  the  homestead  passed  as  intes- 
tate property. 

AppEix  from  a  judgment  of  the  circnit  court  for  Richland 
county:  Gbo.  Clembntson,  Circuit  Judge.    Affirmed. 

James  H.  Willey,  deceased,  left  a  will  disposing  of  his 
property  in  the  following  language: 

"  First:  It  is  my  desire  that  all  of  my  debts  and  funeral 
expenses  be  paid  out  of  my  real  estate  not  given  to  my  wife. 

"  Second:  I  give  and  bequeath  to  my  witeJEUza  J.  WiUey 
the  undivided  real  estate  of  which  I  die  seized.  I  also  de- 
sire that  my  said  wife  shall  control  and  have  all  the  proceeds 
of  said  real  estate  until  the  same  is  divided  either  by  the 
mutual  consent  of  the  parties  interested  or  by  the  judgment 
of  a  proper  court. 
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"  Third:  1  also  give  and  bequeath  to  my  said  wife  all  my 
household  goods  of  every  kind,  pictures  and  ornaments;  all 
horses,  cows,  hogs  and  young  cattle  now  on  my  farm  in 
Eichland  county,  Wisconsin. 

"Fourth:  I  desire  John  Annear  to  have  from  the  residue 
of  my  estate  after  my  said  wife  has  received  her  portion  as 
above  expressed,  one  hundred  dollars,  and  the  balance  of 
my  said  estate  I  wish  divided  between  the  children  of  my 
'deceased  daughters,  Grace,  Emily  and  Annie." 

The  deceased  did  not,  at  the  time  of  the  making  of  the 
will  or  at  the  time  of  his  death,  have  any  real  estate  except 
a  homestead,  and  of  that  he  was  the  sole  owner.  The  pro- 
bate court  decided  that  the  second  subdivision  of  the  will 
was  void  for  uncertainty,  but  that  the  other  portions  of  the 
will  were  valid,  and  it  was  admitted  to  probate  accordingly, 
leaving  the  homestead  to  pass  as  intestate  property.  On 
appeal  of  the  widow  to  the  circuit  court  the  determination 
of  the  probate  court  was  affirmed,  and  from  the  judgment 
of  affirmance  this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  Paliner  dk  Whit- 
man, attorneys,  and  A.  R.  Bvshnell,  of  counsel,  and  oral 
argument  by  IT.  O.  Palmer  and  Mr.  Biishnell. 

For  the  respondents  there  were  briefs  by  Richmond,  Smith 
<Sk  Lmoolhiy  attorneys  for  the  respondents  except  the  admin- 
istrator, and  oral  argument  by  T.  0.  Richmond  and  F.  W. 
JBumham. 

The  following  opinion  wab  filed  September  26, 1899: 

Mabshall,  J.  There  was  a  motion  to  dismiss  the  appeal 
because  the  notice  of  appeal  was  not  served  on  the  clerk  of 
the  circuit  court  by  copy,  which  is  denied  for  the  reasons 
stated  in  In  re  Madden's  Will,  104  Wis.  61. 

The  conclusion  that  there  is  a  patent  ambiguity  in  the  will, 
and  that  some  portions  ajffected  by  it  must  be  rejected,  can- 
not be  avoided.  Is  o  rules  known  to  the  law  can  be  success- 
fully resorted  to  for  the  purpose  of  determining  what  waa 
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intended  by  the  language  of  the  second  clause  of  the  will 
bequeathing  the  undivided  real  estate  to  Eliza  J.  Willey.  We 
cannot  say  the  intention  was  that  she  should  have  all  the 
real  estate  not  to  be  divided,  under  other  parts  of  the  will, 
between  two  or  more  parties,  because  the  closing  language  of 
the  clause  shows  unmistakably  that  the  word  "  undivided  " 
refers  to  property  that  was  to  be  so  divided.  We  cannot  say 
that  the  bequest  referred  to  real  estate  other  than  that  of 
which  the  testator  was  the  sole  owner,  because  there  was  no 
such  real  estate  to  which  the  language  could  apply  either  at 
the  time  of  the  making  of  the  will  or  at  any  other  time  dur- 
ing the  life  of  the  testator.  We  cannot  say,  as  contended 
for  by  the  appellant,  that  the  language  can  be  construed 
consistent  with  an  intention  that  the  wife  should  have  all 
the  real  estate,  because  by  the  first  clause  of  the  will  the 
testator's  debts  were  made  a  charge  upon  the  real  estate  not 
given  to  the  wife,  and  by  the  last  clause  the  intent  is  mani- 
fest to  give  to  John  Annear  and  to  the  three  grandchildren 
named  an  interest  in  such  property.  True,  estate  is  men^ 
tioned  in  the  last  clause,  not  real  estate^  but  that  must  be 
read  in  connection  with  the  language  of  the  second  clause 
relating  to  a  division  of  the  real  estate  not  given  to  the  wife. 
In  short,  to  say  that  the  word  "undivided  "  was  intended  to 
carry  all  the  testator's  real  estate  to  the  wife,  would  ignore 
the  whole  scheme  of  the  will.  The  conclusion  is  arrived  at 
with  a  certainty  that  leaves  no  ground  for  reasonable  con- 
troversy, that  the  testator  intended  to  give  to  his  wife  a 
portion  only  of  his  real  estate,  and  that  the  word  indicating 
what  portion  was  intended  was  omitted.  It  is  beyond  the 
power  of  the  court  to  supply  that  omission  even  if  there 
were  any  way  of  determining  the  testator's  purpose.  The 
rule  that  words  may  be  considered  in  place,  that  appear  by 
necessary  implication,  does  not  apply.  Wills  can  be  con- 
strued by  courts,  not  reformed,  and  the  office  of  construction 
or  interpretation  can  go  no  further  than  to  determine  the 
intention  of  the  testator  and  give  that  effect  to  his  language 
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which  will  come  as  near  such  intent  as  the  rules  of  law  and 
of  language  will  permit.  Whatever  the -intention,  unless  it 
can  be  considered  as  within  the  reasonable  meaning  of  the 
testator's  words,  or  those  necessarily  implied,  in  the  light  of 
the  circumstances  under  which  they  were  used,  it  must  fail. 
As  it  is  said,  courts  resort  to  rules  of  construction  and  in- 
terpretation to  get  sense  out  of  words,  not  to  put  sense  into 
them.  We  are  not  permitted  to  speculate  as  to  what  the 
testator  intended.  If  that  intention  cannot  be  intelligently 
read  out  of  the  language  used  by  the  testator,  such  language 
must  be  rejected.  Woerner,  Am.  Law  of  Administration, 
§  414;  Williams,  Ex'rs  (6th  Am.'  ed.),  1148  [1078]. 

The  foregoing  is  in  accordance  with  the  decision  of  the 
trial  court,  and  therefore  the  judgment  must  be  affirmed. 

By  the  Cov/rt —  Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  December  15, 1899. 


PorrrBB,  Guardian,  Appellant,  vs.  Neoedah  Lumbee  CoMPAmr  105        25 
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Beptember  8  —  December  15, 1899* 

Court  and  jury:  Fraudulent  representations  hy  vendee:  Measure  ofdawr 
ages:  Corporations:  Sale  of  stock:  Cause  of  action, 

1.  If  different  minds  can  reasonably  come  to  different  conclusions 

from  the  evidence,  as  to  the  rights  of  the  parties,  it  should  be  left 
to  the  jury  to  draw  the  proper  conclusion. 

2.  If  a  person,  by  fraudulent  representation  to  another  as  to  the  char- 

acter, amount,  and  future  prospects  of  property  owned  by  the  lat- 
ter, for  the  purpose  of  inducing  and  which  causes  such  other  to 
sell  such  property  to  such  person  at  a  price  determined  by  such 
false  representations,  and  the  relations  between  the  parties  be  such 
that  such  person  owes  to  such  other  good  faith  in  such  a  transac- 
tion as  regards  disclosing  the  true  condition  of  the  property,  the 
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former  may  recover  of  the  latter  the  damages  sustained  by  him 
which  are  the  natural  and  proximate  consequences  of  the  wrong. 

5.  In  the  circumstances  stated  in  the  foregoing,  if  the  actual  value  of 

the  property  sold  exceeds  the  selling  price,  the  difference  between 
the  two,  with  interest  in  a  proper  case,  is  the  measure  of  damages, 
and  if  the  actual  value  be  not  more  than  the  value  received,  the 
wrong  is  not  actionable. 
4.  In  the  absence  of  some  special  circumstance  locating  some  other 
standard,  from  which  to  compute  damages  to  a  wronged  party  by 
fraud  in  the  sale  of  property,  within  the  scope  of  the  natural  and 
proximate  result  of  the  fraud,  the  difference  between  the  thing  as 
represented  and  upon  which  the  price  was  made,  and  the  actual 
value,  is  the  legal  standard,  whether  the  defrauded  party  be  the 
vendor  or  the  vendee.         • 

6.  When  stock  in  a  corporation  is  sold  in  good  faith  for  less  than  its 

full  value,  and  a  certificate  is  issued  therefor,  void  because  issued 
for  stock  not  fully  paid,  the  consideration  for  such  stock  is  not 
thereby  lost  to  the  certificate  holder. 
«6w  Stock  in  a  corporation  may  be  sold  for  its  par  value  in  money  and 
services  rendered  to  the  corporation. 

7.  If  stock  in  a  corporation  be  issued  to  and  paid  for  by  a  person  in 

good  faith,  which  is  void  because  in  excess  of  that  authorized  by 
law,  the  payor  may  reclaim  the  consideration  paid. 
"S.  If  stockholders  of  a  corporation  all  surrender  a  like  percentage  of 
their  stock  at  less  than  its  actual  value,  one  induced  to  make  such 
surrender  by  fraudulent  representations  suffers  no  actionable 
wrong. 
[Syllabus  by  Mahshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
.county:  A.  J.  Vinje,  Judge.    Affirmed. 

Action  to  recover  damages  for  wrongfully  inducing  plaint- 
iff to  part  with  capital  stock  in  the  Necedah  Immber  Corrv- 
jpany  belonging  to  her  ward,  for  less  than  its  fair  value,  the 
wrong  consisting  in  purposely  falsely  representing  the  char- 
acter and  value  of  the  corporate  property,  the  facilities  for 
properly  continuing  the  business  of  the  corporation,  and  the 
advisability  of  reducing  the  capital  stock,  for  the  purpose 
of  inducing  plaintiff  to  surrender  for  cancellation  a  part  of 
her  stock  and  to  sell  the  balance  for  $110  per  share,  when 
the  stock  was  worth  much  more  than  that  amount,  which 
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frandalent  purpose  was  accomplished,  plaintiff  acting  in  the 
matter  in  the  belief  that  such  representations  were  in  ac- 
cordance with  the  truth.  The  facts  as  claimed  by  plaintiff 
were  set  out  in  the  complaint  with  considerable  particularity. 
Among  other  things  it  was  stated  that  George  A.  Potter, 
plaintiff's  husband,  was  a  stockholder  of  the  defendant  cor- 
poration for  many  years  prior  to  the  time  of  the  commission 
of  the  wrongs  complained  of;  that  during  the  time  of  such 
commission  Potter  was  under  treatment  for  insanity,  was 
unable  to  give  any  attention  to  business  matters,  and  was 
under  the  legal  guardianship  of  plaintiff  because  of  his  men- 
tal condition;  that  in  such  situation  plaintiff,  who  was 
entirely  unacquainted  with  business  matters,  relied  upon  de- 
fendant Bdbcoch^  one  of  the  oflBcers  of  the  corporation,  for 
advice  as  to  the  handling  of  the  Potter  interest  therein,  and 
that  he  was  conscious  of  that  fact  and  consented  to  act  as 
such  adviser;  that  while  the  relations  between  Bdhcock  and 
plaintiff  were  as  stated,  he  and  the  other  officers  named  as 
defendants  conspired  to  obtain  possession  of  the  Potter 
stock  at  less  than  its  true  value,  and,  to  carry  out  that  pur- 
pose, on  the  15th  day  of  July,  1891,  they  secretly  issued  179 
shares  of  corporate  stock,  eighty  shares  going  to  Bdhcock 
and  ninety-nine  shares  to  John  M.  Burch,  at  $85  per  share, 
charging  up  the  difference  between  that  price  and  the  par 
value  of  the  stock  as  a  loss;  that  in  April,  1892,  in  further- 
ance of  the  fraudulent  scheme  aforesaid,  the  board  of  direct- 
ors caused  a  reduction  of  one  third  of  the  capital  stock  to 
be  made  at  one  half  of  its  fair  value,  and  obtained  the  con- 
sent of  plaintiff  thereto  by  falsely  inventorying  the  corpo- 
rate property  for  much  less  than  its  value,  and  entering  the 
result  thereof  on  the  corporate  books  so  as  to  make  it  appear 
that  the  reduction  of  stock  as  stated  was  for  the  best  inter- 
ests of  the  stockholders  and  consistent  with  its  value;  that 
later,  in  June  of  the  same  year,  the  defendants  obtained  the 
balance  of  the  stock  controlled  by  plaintiff,  by  inducing  her 
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to  transfer  it  to  the  corporation  at  $110  per  share  when  it 
was  worth  $200  per  share,  by  false  representations  know- 
ingly made,  particularly  by  Bahcock^  acting  on  behalf  of  all 
of  the  defendants,  upon  whom  she,  to  his  knowledge,  relied 
for  proper  direction  as  to  the  handling  of  the  property,  that 
the  corporation  was  out  of  pine,  that  no  more  dividends  on 
stock  could  be  expected,  that  the  corporation  owned  no 
hardwood  and  could  obtain  none  with  which  to  continue  the 
business,  that  the  cutting  of  lumber  was  practically  ended, 
that  the  corporate  lands  were  worthless,  and  that  the  value 
of  the  stock  did  not  exceed  $110  per  share.  The  defendants 
answered  the  complaint,  putting  in  issue  all  of  the  allega- 
tions thereof  on  the  subject  of  fraud,  and  stating  facts  to 
the  effect  that  the  transactions  between  the  defendants  and 
the  plaintiff  referred  to  in  the  complaint  were  free  from 
wrong,  and  that  plaintiff  obtained,  at  the  time  she  surren- 
dered and  sold  the  Potter  stock,  the  full  value  thereof.  The 
issues  formed  by  the  pleadings  were  submitted  to  a  jury  on 
the  evidence  produced  on  the  trial,  resulting  in  a  verdict  of 
no  cause  of  action,  upon  which  judgment  was  rendered  in 
defendants'  favor,  from  which  plaintiff  appealed. 

For  the  appellant  there  were  briefs  by  G^  Connor^  Hammd 
i&  Schmitz^  attorneys,  and  James  G.  FUmdera^  of  counsel,  and 
oral  argument  by  J.  L,  0^  Connor  and  Mr,  Flamders. 

For  the  respondents  there  was  a  brief  by  Olin  <&  Butler, 
and  oral  argument  by  J.  M,  Olin  and  H,  Z.  Butler. 

The  following  opinion  was  filed  September  26,  1899: 

Marshall,  J.  As  properly  said  by  the  learned  counsel  for 
appellant  on  the  trial  of  this  case,  the  two  vital  questions  on 
the  side  of  the  plaintiff  were,  "Was  the  plaintiff  induced  to 
sell  her  ward's  stock  by  false  and  fraudulent  representations 
made  by  the  defendants,  or  any  of  them?  and  If  so  to  what 
extent,  if  any,  was  she  damaged  thereby?  Those  two  ele- 
ments are  still  the  vital  questions  to  be  considered.    While 
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the  assignments  of  error  contained  in  the  brief  of  ^counsel 
present  some  matters  that  if  reached  would  be  worthy  of 
judicial  consideration,  the  two  matters  indicated  are  of  such 
controlling  importance  that  the  decision  of  either  of  them 
in  defendants'  favor  would  require  an  aflBrraance  of  the 
judgment,  regardless  of  whether  any  or  all  of  such  assign- 
ments of  error  are  good  or  not.  Is  there  any  credible  evi- 
dence to  warrant  the  jury  finding  in  appellant's  favor,  that 
she  was  fraudulently  induced  to  part  with  the  stock  as  al- 
leged in  the  complaint?  and  If  so,  is  there  any  evidence  from 
which  a  jury  could  reasonably  decide  that  she  suffered  any 
recoverable  loss  thereby?  Those  foundation  elements  in 
appellant's  case  must  first  be  considered. 

It  is  not  deemed  advisable  to  go  into  any  lengthy  discus- 
sion of  the  first  proposition.  It  is  sufficient  to  say  that  the 
long  record,  containing  some  400  printed  pages,  has  been 
examined  with  the  result  that  the  contention  that  there  is 
no  evidence  to  go  to  the  jury  on  the  subject  of  fraud  cannot 
be  sustained.  In  one  view  of  the  evidence  there  was  noth- 
ing shown  amounting  to  fraud  in  law,  the  evidence  being 
susceptible  of  reconciliation  with  the  theory  that  at  most 
there  was  only  a  want  of  that  friendly  and  unselfish  regard 
in  business  affairs  necessary  to  satisfy  the  standard  of  morals 
in  such  affairs  between  the  strong  and  capable  and  the  weak 
and  dependent  who  have  been  drawn  into  close  business 
and  social  relations  in  a  common  interest,  by  which  men 
ordinarily  are  tested  in  the  sphere  of  life  occupied  by  the 
parties  concerned;  and  even  on  that  question  probably  fair 
men  might  reasonably  differ.  In  another  view  there  is  some 
proof  of  the  wrong  alleged,  met,  it  is  true,  by  much  evidence 
on  the  part  of  defendants,  and  on  the  whole  evidence  bear- 
ing on  the  question  the  jury  found  a  verdict  for  them. 
Whether  that  conclusion  was  reached  on  the  ground  that 
no  fraud  was  established  or  because  no  damage  was  shown 
to  have  been  suffered  by  plaintiff,  or  because  neither  fraud 
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nor  losg  was  satisfactorily  established  by  the  evidence,  is  not 
material  to  the  disposition  of  this  appeal,  as  it  must  be  said 
that  there  was  room  for  different  minds  to  come  to  different 
conclusions  on  the  question  of  fraud,  and  therefore  it  was 
necessarily  submitted  to  a  jury,  and  their  finding  cannot  be 
disturbed  because  contrary  to  the  evidence. 

Appellant's  second  contention  brings  up  for  considera* 
tion  the  question  of  what  was  the  proper  measure  of  dam- 
ages applicable  to  the  case  upon  the  most  favorable  view 
that  can  be  taken  of  it  for  appellant.  It  is  conceded  that  in 
case  of  a  defrauded  vendee  the  correct  rule  is  the  difference 
between  the  value  of  the  thing  as  represented  and  the  act- 
ual value.  That  differs  from  the  rule  in  some  jurisdictions, 
but  is  in  accordance  with  the  great  weight  of  authority  and 
has  been  too  long  the  law  of  this  state,  as  administered  by 
the  courts,  to  admit  of  discussion  as  to  whether  it  is  right  in 
principle  or  not.  Birdsey^  v.  Butterfidd^  34  Wis.  52 ;  Kohiter 
V.  Albrechty  82  Wis.  68;  Warner  v.  Benjamin,  89  Wis.  290. 
Appellant  claims  that  the  reason  of  that  rule,  applied  to  a 
case  where  a  vendor  is  induced  by  fraudulent  representa- 
tions of  his  vendee  as  to  the  real  value  of  the  property  form- 
ing the  subject  of  the  transaction  to  part  with  it  at  a  price 
determined  on  such  representations,  entitles  him  to  recover 
the  difference  between  the  selling  price,  taking  that  as  the 
actual  value  of  the  property  as  represented,  and  the  true 
value  computed  on  that  basis.  Ko  judicial  authority  is  pro- 
duced to  support  such  contention  and  we  have  been  unable 
to  discover  any.  Kilgore  v.  Bruce,  166  Mass.  136,  is  referred 
to  by  appellant,  but  we  fail  to  see  its  application  to  this  case. 
There  the  purchaser  was  induced  by  fraudulent  representa- 
tions to  pay  more  for  the  property  than  the  seller  would 
otherwise  have  parted  with  it  for  to  his  vendee;  but  the  fact 
that  he  would,  had  the  fraudulent  representations  not  been 
made,  have  purchased  the  property  at  a  more  favorable  price, 
was  established  by  positive  evidence  and  found  by  the  jury, 
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which  circumstance  was  said  hy  the  court  to  take  the  case 
out  of  the  general  rule. 

The  foundation  principle  upon  which  all  rules  for  deter- 
mining damages  in  a  case  of  actionable  fraud  rests,  is  that 
the  wronged  party  is  to  be  compensated  for  the  loss  he  sus- 
tained by  the  fraud  to  the  extent  of  the  natural  and  proxi- 
mate consequences  of  the  wrong, —  for  such  results  *  as  happen 
in  the  natural  course  of  things  and  were  to  be  expected 
to  ensue  according  to  the  general  experience  of  mankind/ 
Sutherland,  Dam.  §  1163;  Crater  v.  Birminger,  33  N.  J.  Law, 
513.  "What  is  to  be  considered  proximate  and  what  remote 
under  the  rule  stated  has  led  to  much  confusion  in  the 
books,  and  it  would  be  idle  to  try  to  harmonize  the  various, 
holdings  on  the  subject.  The  difficulty  has  been  that  a 
mere  application  of  the  foundation  principle  indicated  has- 
been  stated  as  the  rule  in  one  jurisdiction,  and  a  different 
application  of  the  principle  as  the  rule  in  another.  It  is  use- 
less to  spend  time  to  give  illustrations  to  demonstrate  what 
is  here  said,  for  the  situation  is  familiar  to  the  profession. 

In  the  absence  of  some  special  circumstance,  as  in  the 
Massachusetts  case,  to  establish  some  exceptional  standard 
from  which  to  measure  the  damages  suffered  by  the  de- 
frauded  party  in  the  sale  of  property,  as  within  the  scope 
of  the  natural  and  proximate  results  of  the  fraud,  whether 
such  defrauded  party  be  the  vendor  or  the  vendee,  it  is  diffi- 
cult to  see  how  any  other  standard  can  be  adopted  than  that 
of  the  actual  value  of  the  thing  falsely  represented,  without 
going  into  the  realms  of  speculation  and  conjecture.  The 
cases  found  in  the  books  where  defrauded  vendors  have 
sought  compensation  for  their  wrongs  are  few  in  number, 
as  the  failure  of  the  able  counsel  on  both  sides  of  this  case 
to  produce  authority  on  the  subject  amply  demonstrates, 
and  as  is  further  demonstrated  by  the  failure  here  in  the 
same  field.    Nowhere  has  the  rule  contended  for  by  appel- 
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lant's  counsel  been  adopted.  The  rule  of  difference  between 
the  value  as  represented  and  the  actual  value  is  not  univer- 
sal. In  many  jurisdictions,  as  conceded  by  counsel,  a  less 
rigorous  rule  prevails.  It  can  only  be  defended  on  the  the- 
ory that  both  values  are  determinable  to  a  reasonable  cer- 
tainty and  that  the  difference  between  them  is  attributable 
to  the  natural  and  proximate  result  of  the  fraud.  When  we 
try  to  determine  the  actual  value  of  property,  taking*  as  the 
standard  to  measure  from  some  fictitious  value,  it  would 
seem  that  we  at  once  begin  to  wander  beyond  the  realms  of 
natural  and  proximate  result  and  to  establish  a  new  rule 
difficult  of  application  and  not  necessary  or  practical  in  the 
administration  of  justice. 

The  result  is,  we  hold  the  general  rule  applies,  that, 
where  an  actionable  fraud  is  committed  by  false  repre- 
sentations to  effect  the  sale  of  property,  the  damages  to  the 
wronged  party,  whether  he  be  the  vendor  or  vendee,  are  lim- 
ited to  the  difference  between  the  real  value  of  the  subject 
of  the  sale  at  the  time  of  such  sale  and  what  the  value  would 
have  been  had  the  representations  been  true,  with  interest  in 
a  proper  case.  We  venture  the  assertion  that  such  will  be 
found  to  be  the  rule  applied  generally  in  cases  brought  by 
defrauded  vendors  for  compensation  for  their  loss.  Bums 
V.  MaJiannah^  39  Kan.  87;  Bench  v.  Shddon^  14  Barb.  66. 
Notwithstanding  the  dearth  of  authority  applicable  to  the 
particular  situation  before  us,  when  we  keep  in  mind  the 
principle  upon  which  all  rules  for  damages  must  be  based, 
the  reason  why  the  general  rule  stated  should  apply  to  vend- 
ors as  well  as  vendees  seems  plain. 

We  do  not  understand  that  appellant's  counsel  contend 
that  any  damage  was  shown  in  regard  to  sale  of  the  stock, — 
except  on  the  theory  that  the  actual  value  of  the  corporate 
property  for  the  purposes  of  this  case  is  to  be  taken  as  that 
which  would  have  made  the  stock  w^orth  $110  per  share  had 
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such  property  been  as  represented,  pins  an  amount  sufficient 
to  measure  the  other  elements  of  value  of  the  corporate 
property  which  in  fact  existed, —  that  is,  unless  the  court 
takes  a  fictitious  instead  of  the  actual  ralue  as  a  standard 
to  measure  from,  thereby  giving  to  plaintiff  compensation 
for  something  that  she  did  not  have,  therefore  could  not 
have  been  defrauded  out  of.  The  record  appears  to  be 
barren  of  evidence  to  support  any  theory  that  the  property 
was  actually  worth  more  than  was  measured  by  the  stock 
of  the  corporation  at  the  price  plaintiff  obtained  for  it.  On 
the  trial  it  clearly  appeared  affirmatively,  as  respondents' 
counsel  contend,  that  the  book  value  of  the  stock,  made  up 
in  accordance  with  the  inventory  of  the  property  at  its  fair 
value,  was  somewhat  less  than  what  plaintiff  obtained.  So 
the  situation  is  that  if  she  was  induced  to  part  with  her 
stock  as  alleged,  she  received  its  full  value  and  suffered  no 
pecuniary  loss  from  the  transaction,  therefore  has  no  legal 
ground  for  complaint.  Pecuniary  loss  is  the  test  of  action- 
able fraud  when  damages  are  sought,  and  that  must  be  so 
without  reference  to  whether  the  vendor  or  vendee  is  the 
defrauded  party.  Lost  profits  come  within  that  rule  when 
there  is  a  definite  standard  from  which  to  determine  such 
profits  {Bergeron  v,  MUes^  88  Wis.  397;  8hepard  v.  MUwau- 
kee  O,  L.  Co.  15  Wis.  318;  Shadlolt  &  B.  L  Co.  v.  TopUf, 
86  Wis.  513;  Guetzkow  Bros.  Co.  v.  A.H.  Andrews  &  Co. 
92  Wis.  214),  but  otherwise  they  are  regarded  as  too  re- 
mote. 

Two  transactions  other  than  the  sale  of  the  stock  here- 
tofore mentioned  are  instanced  as  having  been  fraudulent 
and  to  plaintiff's  injury.  One  is  the  issue  of  179  shares 
<A  stock  for  eighty-five  per  cent,  of  its  par  value,  the  dif- 
ference being  charged  up  as  a  loss;  and  the  other  is  the 
transaction  of  inducing  plaintiff  to  surrender  at  par  a  per- 
centage of  her  stock  on  the  same  basis  with  all  other  stock- 
holders. No  good  ground  is  perceived  to  claim  that  plaint- 
Voi*  105—3 
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iff  suffered  pecuniary  loss  by  either  of  such  transactions^ 
There  is  no  dispute  in  the  evidence  but  that  the  issue  of  the 
179  shares  of  stock  was  made  in  good  faith,  and  that  whatever 
element  of  value  there  was  in  the  stock  in  excess  of  what 
the  corporation  received  was  considered  at  the  time  to  be 
counted  as  compensation  for  necessary  services  to  be  ren- 
dered to  the  corporation  by  those  who  received  the  stock. 
The  recipients  of  that  stock  were  necessary  employees  of 
the  corporation,  and  in  order  to  retain  their  services  they 
were  given  the  opportunity  to  take  the  stock  at  eighty-five 
per  cent,  of  its  par  value.  Whether  the  issue  of  the  stock 
was  strictly  legal  or  not  is  not  the  question  here,  but  whether 
plaintiff  was  injured  by  it,  and  on  that  there  is  a  failure  of 
proof.  If  the  certificates  of  stock  were  void,  as  confidently 
urged,  it  would  not  follow  that  the  money  paid  for  the 
stock  belonged  to  the  corporation  for  the  benefit  of  the 
other  stockholders,  and  the  stock  was  lost  by  the  certificate 
holders,  but  on  the  contrary  the  stock  belonged  to  such 
holders  just  the  same,  unless  it  constituted  an  illegal  in- 
crease of  stock,  in  which  case  the  consideration  paid  for  it 
was  recoverable  by  the  payees,  since  there  was  nothing  to 
impeach  the  good  faith  of  the  transaction. 

In  regard  to  the  surrender  and  cancellation  of  stock,  it  i» 
sufficient  to  mention  that  all  the  stockholders  of  the  corpo- 
ration surrendered  stock  for  cancellation  in  the  same  pro- 
portion as  did  the  plaintiff.  Therefore  if  the  stock  was^ 
actually  worth  more  than  the  amount  received  by  the  stock- 
holders, the  difference  remained  in  the  corporation  for  the 
benefit  of  all  the  stockholders. 

As  before  indicated,  we  are  unable  to  discover  any  basia 
in  the  evidence  for  a  legal  claim  for  pecuniary  loss  to  the 
plaintiff;  the  judgment  must  be  affirmed  irrespective  of  the 
assignments  of  error  called  to  our  attention  which  have  not 
been  discussed. 

JBy  the  Court —  The  judgment  is  affirmed. 
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The  following  opinion  was  filed  December  15, 1899: 

Mabshall,  J.  The  appellant's  counsel  insists,  as  a  ground 
for  a  rehearing,  that  the  court,  in  deciding  the  case,  adopted 
their  theory  as  to  the  proper  rule  of  damages  but  failed  to 
give  effect  to  it.  True,  th^  court  held,  and  now  affirms, 
that  where  actionable  fraud  is  committed  by  false  represen- 
tations to  effect  the  sale  of  property,  whether  the  wronged 
party  be  the  vendee  or  vendor,  recoverable  loss  is  limited 
to  the  difference  between  the  real  value  of  the  subject  of 
the  sale  at  the  time  of  such  sale  and  what  the  property 
would  have  been  worth  had  the  representations  been  true, 
with  interest  in  a  proper  case.  But  it  was  said  in  the  same 
connection,  and  the  learned  counsel  must  have  observed  it 
if  they  read  the  opinion  with  the  care  that  should  be  ob- 
served before  applying  for  a  rehearing,  that  such  rule  must 
always  be  applied  in  the  light  of  the  familiar  principle 
upon  which  all  rules  for  measuring  recoverable  damages  are 
based,  that  only  loss  caused  to  the  deceived  party  as  the 
natural  and  proximate  consequence  of  the  deceit,  is  to  be 
compensated  for.  So,  where  a  sale  price  is  fixed  and  paid 
on  a  represented  situation  and  character  of  the  subject  of 
the  sale,  which  is  a  full  equivalent  therefor,  but  in  excess  of 
what  the  property  would  be  worth  were  it  in  fact  as  repre- 
sented, the  seller  suffers  no  loss,  therefore  neither  the  rule 
mentioned,  nor  any  other  for  measuring  recoverable  loss, 
can  be  invoked  in  his  favor.  In  the  case  of  9.  deceived 
vendee,  in  that  the  property  is  worth  more  than  it  would 
be  if  its  character  and  quality  were  as  represented,  and  upon 
which  the  sale  price  was  made,  it  would  hardly  be  claimed 
that,  notwithstanding  the  beneficial  character  of  the  bar- 
gain to  him,  the  rule  would  still  apply  that  he  is  entitled  to 
recover  the  difference  between  the  value  of  the  thing  as 
represented  and  the  actual  value.  That  would  be  exceed- 
ingly absurd,  as  will  be  freely  admitted  upon  a  moment's 
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consideration.  It  is  an  absolute  essential  to  the  application 
of  the  rule  that  the  deceit  shall  result  in  loss  to  the  deceived 
party,  and  that  is  so  whether  such  party  be  vendee  or  vendor. 
If  the  difference  between  the  two  values  represent  a  gain 
to  the  alleged  defrauded  party,  instead  of  a  loss,  clearly, 
there  is  no  room  for  the  application  of  any  rule  >of  damages 
upon  which  a  recovery  can  rest.  Counsel  for  appellant  do 
not  distinguish  between  a  difference  in  represented  and  act- 
ual value  in  favor  of  a  party  and  a  difference  against  him. 
They  seek  to  apply  the  rule  designed  to  measure  loss,  re- 
gardless of  whether  there  is  any  loss  or  not. 

It  is  said  that  a  second  claim  made  by  appellant's  counsel 
as  to  the  rule  of  damages  was  overlooked.  At  this  point 
again  counsel  seem  to  have  overlooked  the  elementary  prin- 
ciple to  which  reference  was  made  in  the  opinion,  that  no 
matter  what  the  deception,  if  it  does  not  result  in  loss  to  the 
alleged  wronged  party,  and  as  the  natural  and  proximate 
result  of  the  deception,  such  party  is  not  in  any  position  to 
invoke  any  rule  ot  damages  against  the  alleged  wrongdoer. 
The  court  having  pointed  out  in  the  decision  that  appellant 
was  so  circumstanced,  there  was  no  need  for  considering 
the  counsel's  suggestions  in  regard  to  each  of  the  two  rules 
of  damages  mentioned  by  them.  What  would  be  the  proper 
rule  for  measuring  recoverable  loss,  if  there  were  any,  hav- 
ing been  stated,  and  a  conclusion  reached  that  plaintiff  had 
failed  to  show  a  cause  of  action  within  the  rule,  there  was 
no  need  for  discussing  counsel's  "  alternative  theory,"  so 
called. 

The  foregoing  covers  all  the  suggestions  made  in  support 
of  the  motion  for  rehearing. 

By  the  Court —  The  motion  is  denied. 


Wis.]  august  TEPwM,  1899.  37 


Bank  of  Antigo  va  Ryan. 


BiLEcc  OF  Antigo,  Appellant,  vs.  Etak,  Kespondent. 

September  SO — December  IB,  1899. 

Chattel  mortgagee:  Estoppel:  Pleading. 

1  R,  a  mortgagor  of  chattels,  having  ample  thereof  in  his  possession 
to  pay  his  debt^  and  refusing  to  part  with  his  possession  because  it 
was  pledged  as  security  for  that  debt^  turned  the  mortgaged  prop- 
erty over  to  a  purchaser,  on  being  requested  by  the  mortgagee  so 
to  do^  because  such  purchaser  had  agreed  to  assume  R.*s  debt  and 
give  note  and  security  therefor.  Held,  that  to  allow  the  mort- 
gagee to  thereafter  disaffirm  the  act  and  claim  such  purchaser  had 
not  assumed  the  debt  and  therefore  R  was  still  liable,  would 
amount  to  a  fraud  on  R,  and  hence  the  mortgagee  was  estopped  to 
so  claim. 

&  A  defense  of  estoppel,  though  not  pleaded  in  express  terms,  is  avail- 
able^  where  all  the  facts  essential  to  constitute  an  estoppel  are 
pleaded. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lang- 
lade county:  John  Goodland,  Circuit  Judge.    Affirmed, 

This  is  an  action  upon  a  promissory  note  for  $1,500.  The 
answer  admits  the  execution  and  delivery  of  the  note,  and 
alleges  that  on  or  about  the  1st  day  of  September,  1897,  the 
plaintiff,  for  value  received,  released  this  defendant  from 
any  further  liability  upon  the  note,  and  agreed  to  accept 
the  liability  of  the  Ingersol  Land  &  Lumber  Company  there- 
for. Upon  the  trial  the  plaintiff  introduced  the  note  in 
evidence  and  rested.  Thereupon  the  defendant  introduced 
evidence  which  tended  to  show  that  in  the  summer  of  1897 
the  defendant  had  a  quantity  of  pine  saw  logs  in  his  pos- 
session, amounting  to  about  657,000  feet;  that  he  owed  the 
plaintiff  bank  $1,500  upon  the  note  in  suit,  and  that  the 
bank  had  a  chattel  mortgage  upon  the  logs  as  security 
therefor;  that  about  the  1st  of  September,  1897,  one  Bruce, 
acting  as  agent  for  the  Ingersol  Land  &  Lumber  Company, 
met  the  defendant  in  Antigo,  and  proposed  to  buy  the  logs, 
and  that  they  agreed  upon  the  purchase  price,  but  were  not 
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able  to  complete  the  sale,  because  l^rnce  had  no  money  to 
pay  down,  and  Byan  stated  that  there  could  be  no  sale,  be- 
cause he  owed  the  Banh  of  Antigo  $1,500,  for  which  they 
had  a  mortgage  on  the  logs.    Thereupon  Bruce  and  Ryan 
went  to  the  plaintiff  bank  for  the  purpose  of  endeavoring 
to  arrange  the  matter  so  that  Eyan  should  be  released,  the 
mortgage  removed,  and  the  liability  of  the  Ingersol  Land 
&  Lumber  Company  accepted  in  place  of  Byan? a.    The  tes- 
timony of  the  defendant's  witnesses  further  tends  to  show 
that  Byam,  was  then  and  there  released  by  the  cashier  of 
the  plaintiff  bank  from  all  liability,  and  that  the  liability  of 
the  Ingersol  Land  &  Lumber  Company  was  accepted  in  his 
place,  and  consent  was  given  by  the  bank  that  the '  logs 
might  be  removed  from  the  county  and  manufactured  by 
the  Ingersol  Company,  but  that  the  note  and  securities 
which  were  to  be  given  by  the  Ingersol  Company  were  not 
at  that  time  executed.    The  logs  were  immediately  taken 
possession  of  by  the  Ingersol  Company,  with  Byam^s  assist- 
ance, and  were  removed  from  the  county  and  manufactured 
into  lumber,  but  Bya/n^s  note  was  never  delivered  up,  nor 
were  any  papers  executed  by  the  Ingersol  Company,  which 
soon  thereafter  failed.    On  the  part  of  the  plaintiff,  the  evi- 
dence of  the  bank  cashier  tended  to  show  that  there  was 
no  actual,  present  release  of  Byan  agreed  upon  at  the  time 
of  the  transaction  at  the  bank,  but  that  it  was  understood 
that  when  the  Ingersol  Company  returned  a  note  and  mort- 
gage, such  as  was  agreed  upon,  to  the  bank,  then,  and  not 
till  then,  Byan^a  note  was  to  be  released.    The  cashier  ad- 
mits, however,  that  he  consented  on  the  part  of  the  bank  to 
the  removal  of  the  logs  by  the  Ingersol  Company.    The 
jury  returned  a  verdict  for  the  defendant,  and  from  judg- 
ment thereon  the  plaintiff  appeals.  ^ 

For  the  appellant  there  were  briefs  by  Byam,^  Hurley  <& 
Jones^  and  oral  argument  by  M.  A.  Surley. 

T.  W.  BbgaUy  for  the  respondent. 
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The  following  opinion  was  filed  October  20, 1899: 

WiNSLow,  J.  A  number  of  exceptions  were  taken  to  rul- 
ing upon  evidence  and  instructions,  but  the  view  which  we 
have  taken  of  the  evidence  renders  unnecessary  any  discus- 
sion of  them.  The  entire  testimony,  construed  most  favor- 
ably to  the  plaintiff,  and  with  every  controverted  question 
resolved  in  its  favor,  presents  the  following  state  of  facts: 
Rywriy  the  defendant,  owned  over  600,000  feet  of  pine  logs, 
upon  which  the  plaintiff  bank  held  a  chattel  mortgage  to 
secure  the  payment  of  Ryam?%  note  (being  the  note  in  suit) 
for  $1,500.  About  September  1, 1897,  the  Ingersol  Land 
4fe  Lumber  Company  sent  to  Ryan  an  agent  named  Bruce 
to  purchase  the  logs,  and  Bruce  and  Rycm  agreed  on  the 
price,  but  the  sale  could  not  be  completed,  because  Bruce 
had  no  cash  to  pay,  and  hence  Ryam,  could  not  pay  off  the 
bank  and  obtain  the  release  of  the  chattel  mortgage.  There- 
upon Bruce  and  Ryam,  went  to  the  bank  to  see  if  the  matter 
could  not  be  arranged  without  cash,  and  saw  Bucknam,  the 
cashier  of  the  bank,  with  whom  it  was  finally  arranged  that 
the  Ingersol  Company  should  give  a  note  and  mortgage  and 
insurance  policies  on  the  logs  for  the  amount  of  Ry(m!%  note, 
and,  when  they  gave  them,  RywrCs  note  and  mortgage  were 
to  be  canceled.  Thereupon  the  bank  gave  the  Ingersol  Com- 
pany permission  to  remove  the  logs;  and  Ryan^  relying  on 
this  consent,  also  consented  to  the  removal,  and  superin- 
tended the  shipment.  The  Ingersol  Company  removed  the 
entire  lot  of  logs,  and  manufactured  them  into  lumber.  A 
few  days  later  Bucknam  sent  the  necessary  papers  for  com- 
pleting the  transaction  by  mail  to  the  Ingersol  Company, 
but,  owing  apparently  to  some  disagreement  as  to  the  length 
of  credit,  they  were  not  signed;  and  in  a  short  time  the 
Ingersol  Company  failed,  and  the  papers  were  never  exe- 
cuted, nor  has  the  bank  been  paid.  Ryan^s  note  was  never 
«arrendered.     The  entire  purchase  price  of  the  logs  was 
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$4,270,  of  which  the  Ingersol  Company  has  paid  Ryan 
$1,800,  the  greater  part  or  all  of  which  was  paid  into  the 
plaintiff  bank,  and  drawn  out  by  Rycm  by  checks.  The  de- 
fendant claims  that  there  was  a  complete  novation  here,  but 
it  may  be  doubtful  whether,  upon  the  plaintiff's  evidence, 
as  just  stated,  it  can  be  held,  as  matter  of  law,  that  a  nova- 
tion took  place.  To  constitute  novation,  there  must  be  a 
substitution  of  one  valid  and  enforceable  contract  for  an- 
other. Spycher  v,  Werner^  74  Wis.  466.  Whether  there  was 
such  a  new  contract  here,  we  find  it  unnecessary  to  decide, 
because  the  facts  show  that  the  plaintiff  is  estopped  from 
now  claiming  any  liability  on  the  part  of  Rycm.  Ryan  owed 
the  bank,  and  had  in  his  possession  ample  property  to  pay 
the  debt  with.  He  refused  to  part  with  this  property  be- 
cause it  was  pledged  as  security  for  that  debt.  The  bank, 
in  substance,  requested  him  to  turn  it  over  to  the  Ingersol 
Company,  because  the  Ingersol  Company  had  agreed  to  as- 
sume Ryam^%  debt  and  give  their  own  note  and  securities 
therefor.  Acting  upon  this  request  or  consent,  Ryam,  turned 
over  the  lumber,  and  thus  divested  himself  of  an  ample  fund 
with  which  to  pay  his  debt.  The  act  of  the  bank  clearly 
induced  this  change  of  position  on  the  part  of  Ryan.  To 
allow  the  bank  now  to  disaflSrm  the  act  and  claim  that  the 
Ingersol  Company  did  not  succeed  in  assuming  the  debt,  and 
therefore  that  Ryam.  is  still  liable  therefor,  would  amount  to 
a  fraud  on  Ryan^  and  hence  would  be  a  clear  Violation  of 
the  law  of  estoppel.  Though  the  defense  of  estoppel  was 
not  pleaded  in  express  terms,  still  all  the  facts  essential  to 
constitute  the  estoppel  were  alleged.  The  jury  should  have 
been  directed  to  find  a  verdict  in  favor  of  the  defendant. 
By  the  Cov/rt —  Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  December  15, 1899. 
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GiLKBT,  EespoDdent,  vs.  The  Town  of  How  and  another,    los    4il 

Appellants. 

November  8 —December  15, 1899.  ' 

Tovms  de  facto  and  de  jure:  Organization:  Town  orders:  Pleading: 
Devolution  of  liability, 

L  From  the  complaint  in  an  action  brought  to  recover  on  certain  town 
orders  it  appeared,  among  other  things,  that  acting  under  seca  670, 
671,  Stata  1898,  which  authorized  the  county  board,  within  ite 
county,  to  change  the  boundaries  of  towxis  and  organize  new 
towns  therein,  such  board  of  Oconto  county,  by  ordinance,  de- 
tached certain  territory  from  the  defendant  towns  and  organized 
therefrom  the  town  of  W.,  which,  by  a  proceeding  in  the  circuit 
court  for  that  county,  was  dissolved,  and  such  ordinance  held  nuU 
and  void.  The  town  orders  in  question  were  duly  issued  after  the 
town  of  W.  had  organized,  elected  oflFlcers,  and  levied  its  taxe& 
After  the  dissolution  of  the  town  of  W.  the  defendant  towns  re- 
sumed ownership,  possession,  and  control  ov^r  the  territory  de- 
tached from  each.  Held,  on  demurrer  to  the  complaint,  that,  there 
being  a  valid  law  under  which  the  town  of  W.  might  have  been 
lawfully  incorporated,  and  an  attempt,  in  godd  faith,  to  comply 
with  the  requirements  of  such  law,  followed  by  its  organization 
and  entering  upon  the  transaction  of  business,  the  town  of  W.  be- 
came a  de  facto  town,  even  though  there  might  have  been  a  fail- 
ure to  comply  with  the  law  in  some  particular  which  prevented  it 
from  becoming  a  town  dejure, 

2l  The  vacation  of  the  ordinance  creating  the  town  of  W.  by  the  cir- 
cuit court  for  Oconto  county  in  direct  proceedings  for  that  pur- 
pose being  subsequent  to  the  issuing  of  such  orders,  the  obligation 
to  pay  the  same  devolved  on  the  defendant  towns. 

Appeal  from  an  order  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Wigman  dk  Mar^ 
tin^  and  oral  argument  by  P.  H.  Martin. 

For  the  respondent  there  was  a  brief  by  WebBter  <&  Olaa- 
8on^  and  oral  argument  by  D.  O.  Classon. 

Oassodat,  0.  J-  This  is  an  appeal  from  an  order  overrul- 
ing a  demurrer  to  the  complaint,  alleging,  in  effect,  that  the 
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defendants,  the  towns  of  Row  and  Armstrong^  had  for  more 
than  two  years  been  duly  organized  and  existing  as  towns 
in  Oconto  county;  that  November  28,  1894,  the  county 
board  of  supervisors  of  that  county  adopted  an  ordinance 
whereby  certain  sections  of  lands  described  were  detached 
and  set  off  from  the  town  of  Armstrong:^  and  a  government 
township  of  land,  described,  was  detached  and  set  off  from 
the  town  of  How^  and  all  of  such  territory  so  detached  from 
such  towns,  respectively,  was  by  such  ordinance  erected  and 
created  into  a  new  town,  called  the  town  of  Waupee;  that, 
after  the  passage  and  publication  of  that  ordinance,  the  peo- 
ple of  such  town  of  Waupee  proceeded  to  elect  the  town 
board  and  other  town  oflBicers,  and  to  levy  taxes  to  supply 
the  different  funds  of  that  town,  as  provided  by  law,  and 
the  town  board  so  elected  by  the  people  duly  issued  town 
orders  to  carry  on  the  business  of  that  town;  that  the' plaint- 
iff was  and  is  the  owner  and  holder  of  town  orders  issued 
by  such  town  of  Waupee  during  its  existence  to  the  amount 
of  $308.88,  which  orders  have  never  been  paid,  nor  any  part 
thereof;  that  January  IT,  1896,  the  circuit  court,  in  a  pro- 
ceeding brought  for  that  purpose,  set  aside  the  organization 
of  the  town  of  Waupee,  and  held  the  ordinance  creating 
such  town  to  be  null  and  void,  and  dissolved  the  organiza- 
tion of  such  town ;  that  thereafter  the  town  of  Sow  resumed 
ownership,  possession,  and  control  of  the  territory  so  de- 
tached from  it,  and  that  the  valuation  of  such  territory  was 
$52,080,  by  the  assessment  of  1895,  and  the  town  of  Arm- 
strong resumed  possession,  ownership,  and  control  of  the 
territory  so  detached  from  it,  and  that  the  valuation  of  such 
territory  was,  by  the  assessment  of  1895,  $36,265 ;  that  the 
valuation  of  all  the  territory  contained  in  the  town  of  Wau- 
pee during  its  existence  was,  by  the  assessment  roll  of  1895, 
$88,445;  that,  by  reason  of  the  facts  alleged,  the  town  of 
Armstrong  became  indebted  to  the  plaintiff  on  such  orders 
in  the  sum  of  $181.89,  as  its  proportionate  share  thereof,  and 
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that  the  town  of  How  became  indebted  to  the  plaintiff  on 
such  orders  in  the  sum  of  $126.99,  as  its  proportionate  share 
thereof;  that  March  14, 1898,  the  plaintiff  duly  filed  with 
the  town  clerks  of  the  towns  of  Armstrong  and  How^  to  be 
brought  before  the  town  board  of  audit  of  each  of  such 
towns  at  its  meeting  in  the  spring  of  that  year,  his  claim  or 
demand  for  the  amount  due  from  each  of  such  towns,  and 
for  the  amount  due  from  both  of  such  towns  jointly  as  above 
set  forth,  which  claim  was  verified  by  the  affidavit  of  the 
plaintiff,  but  that  such  claim  or  demand  was  not  acted  upon 
by  the  town  boards  of  audit  of  such  towns,  or  either  of 
them,  or  by  the  electors  at  the  annual  meeting  of  such  towns 
for  1898,  or,  if  acted  upon,  was  not  allowed  by  the  board  of 
audit,  or  by  the  electors  at  such,  town  meeting,  and  that 
such  sum  has  not  been  paid  by  such  town  or  towns,  or  any 
part  thereof;  that  more  than  ten  days  had  elapsed  between 
the  annual  town  meeting  of  the  towns  in  1898  and  the 
commencement  of  this  action.  Judgment  was  demanded 
against  the  defendants  for  $308.88,  together  with  interest 
thereon  and  costs  and  disbursements  herein,  and  that  the 
court  might  specify  by  its  judgment  the  amount  each  of  such 
towns  should  pay. 

The  only  question  presented  by  the  demurrer  is  whether 
the  complaint  states  facts  sufficient  to  constitute  a  cause  of 
action.  The  statutes  authorized  the  county  board  of  super- 
visors of  Oconto  county  to  divide,  set  off,  organize,  vacate, 
and  change  the  boundaries  of  towns  in  that  county  in  the 
manner  therein  prescribed.  Sees.  670, 671,  Stats.  1898.  Coun- 
sel for  the  defendants  contend,  in  effect,  that  such  statutes 
are  mandatory;  and  that,  since  the  complaint  fails  to  allege 
that  every  requirement  of  such  statutes  was  substantially 
complied  with,  the  county  board  got  no  jurisdiction,  and 
hence  that  the  adoption,  passage,  and  publication  of  the 
ordinance,  the  organization  of  the  new  town,  the  election  of 
a  town  board  and  other  town  officers,  the  levy  of  taxes,  and 
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the  issuing  of  the  town  orders  in  question,  as  alleged,  were 
each  and  all  null  and  void,  the  same  as  though  no  attempt 
had  ever  been  made  to  create  such  new  town.  In  reaching 
such  conclusion,  counsel  seem  to  rely  upon  Smith  v.  Sherry^ 
60  Wis.  210;  8.  C.  54:  Wis.  114.  That  was  an  action  for  a 
trespass  to  lands  and  the  removal  of  pine  timber  therefrom, 
brought  by  a  tax-title  claimant  under  a  tax  deed  based  upon 
a  sale  for  the  nonpayment  of  taxes  assessed  upon  the  land, 
in  1872,  by  the  town  of  Seneca.  Upon  the  first  trial  of  that 
action  the  defense  tendered  was  that,  prior  to  such  assess- . 
ment,  the  lands  described  in  the  tax  deed  had  been  detached 
from  the  town  of  Seneca,  and  attached  to  the  village  of 
Shawano,  by  ch.  92,  P.  &  L.  Laws  of  1872,  and  that  the 
taxes  for  that  year  had  been  assessed  and  levied  thereon 
by  that  village,  and  paid  to  that  village,  and  hence  that  the 
plaintifTs  tax  deed  was  void;  and  the  trial  court  so  found; 
but  under  a  stipulation  of  the  parties,  and  at  the  request  of 
that  court,  the  defendant  refrained  from  going  into  his 
whole  defense  until  this  court  should  determine  the  consti- 
tutionality of  ch.  92,  mentioned.  Thereupon  this  court  re- 
versed the  judgment,  and  held  that  act  to  be  unconstitu- 
tional, as  special  legislation,  and  hence  that  the  lands  were 
never  attached  to  the  village  of  Shawano.  50  Wis.  210. 
The  cause,  having  been  remanded,  was  retried  in  accord- 
ance with  the  stipulation,  and  the  defenses  relied  upon  were 
to  the  eflfect  that  the  lands  described  in  the  tax  deed  never 
became  a  part  of  the  town  of  Seneca,  but  were  at  the  time 
such  taxes  were  assessed  a  part  of  the  town  of  Herman ; 
that  the  only  attempt  to  attach  the  same  to  the  town  of 
Seneca  was  by  an  unpublished  order  of  the  county  board, 
passed  March  29, 1872,  on  motion  of  a  member  of  the  board, 
that  the  town  embracing  the  lands  described  in  the  tax  deed 
" be  attached  to  the  town  of  Seneca  for  town  purposes;" 
and,  as  a  further  defense,  that  the  defendant  was  in  the 
actual  possession  of  each  of  the  forties  covered  by  the  tax 
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deed,  so  as  to  stop  the  rnnning  of  the  statutes  of  limitations 
in  favor  of  the  plaintiff,  and  bar  his  claim  of  title.  The  trial 
court  held  in  favor  of  the  defendant  on  both  defenses,  and 
this  court  aflBrmed  the  judgment.  54  Wis.  114.  It  was 
there  held,  in  effect,  that  such  mere  order  of  the  county 
board,  passed  on  motion  but  never  published,  did  not  give 
the  town  of  Seneca  authority,  nor  color  of  authority,  to  put 
the  taxing  power  of  the  town  in  motion.  It  will  be  ob- 
served that  in  that  case  the  attempt  was  to  detach  territory 
from  one  de  jure  town,  and  attach  the  same  to  another  de 
jure  town,  on  simple  motion,  entered  in  the  minutes  of  the 
board  in  the  form  of  an  order,  and  never  published;  and  it 
was,  in  effect,  held  that  the  question  whether  such  territory 
was  so  attached  to  the  town  of  Seneca  was  properly  de- 
terminable in  that  action  between  private  parties,  although 
that  question  was  not  specifically  argued  nor  determined. 
But  the  questioned  here  presented  was  not  otherwise  in- 
volved in  that  case. 

The  questions  here  are  whether  the  facts  alleged  were  suf- 
ficient to  constitute  the  town  of 'Waupee  a  de  facto  corpora- 
tion at  the  time  of  issuing  the  town  orders  in  question,  and, 
if  so,  whether  the  defendants  can  properly  question  its  right 
to  do  so  in  this  private  action.  Wherever  there  is  a  valid 
law  under  which  a  corporation  with  the  powers  assumed 
might  have  been  lawfully  incorporated,  and  there  is  an  at- 
tempt, apparently  in  good  faith,  to  comply  with  the  require- 
ments of  such  law,  and  the  corporation  thus  attempted  to  be 
created  is  organized  and  enters  upon  the  transaction  of  busi- 
ness, its  existence  as  a  de  facto  corporation  is  established, 
even  though  it  has  failed  to  comply  with  the  law  in  some 
particular  which  prevents  it  from  being  a  corporation  de 
jure.  Stout  v.  Zuliok,  48  N.  J.  Law,  601 ;  M.  E.  Union  Church 
t?.  Pickett^  19  N.  Y.  482;  Bamlc  of  Toledo  v.  International 
Ba/nkj  21 N.  Y.  542;  Lancaster  v.  Amsterdam  L  Co,  140  N.  Y. 
584;  La/med  v,  Beal^  65  N.  H.  184;  Society  Perun  v.  Gleve- 
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landy  43  Ohio  St.  481;  Spring  Valley  Water  Works  v:  San 
jFi*anci8C0j  22  Cal.  434;  Saas  v.  JSanJc  of  Commerce,  41  Neb. 
754;  Am.  S.  Co.  v.  Heidenheimer,  80  Tex.  344;  S.  0.  26  Am. 
St.  Rep.  743;  MoTighe  v.  Macon  C  Co.  94  Ga.  306;  S.  C  32 
L.  R.  A.  208,  and  oases  there  cited.  But  where  there  is  no 
law  authorizing  a  particular  corporation  dejure  there  can  be 
no  such  corporation  de facto.  Evensonv.  EUingaon,  67  Wis. 
634;  Schriber  v.  Langlade,  66  Wis.  616;  McTighe  v.  Macon 
O.  Co.,  supra.  So  there  are  cases  holding,  in  effect,  that 
where  there  is,  apparently,  no  attempt  in  good  faith  to  com- 
ply with  certain  substantial  requirements  of  the  law  author- 
izing such  incorporation, —  nothing  suflBicient  to  give  color  to 
the  incorporation, — the  body  attempted  to  be  incorporated 
will  not  be  regarded  as  a  corporation  de  facto.  First  Nat. 
Bcmk  V.  Davies,  43  Iowa,  424;  Doyle  v.  Mizner^  42  Mich. 
332;  Gamett  v.  Richardson,  35  Ark.  144;  Indianapolis  F.  <b 
M.  Co.  V.  Herkimsr,  46  Ind.  142;  Ahhott  v.  Omaha  S.  A  JR. 
Cl>.  4Neb.  416;  Childs  v.  Hurd,  32  W.  Va.  66;  Jones  v. 
Aspen  H.  Co.  21  Colo.  263;  /X  C.  29  L.  R.  A.  143.  See,  also> 
Bergeron  v.  Hdbls,  96  Wis.  641.  So,  it  is  well  settled  that 
the  corporate  existence  of  a  corporation  de  facto  cannot  be 
inquired  into  collaterally,  but  may  be  inquired  into  by  direct 
proceeding  on  the  part  of  the  state.  Stout  v.  Zvlick,  48  N. 
J.  Law,  599;  Cochran  v.  Arnold,  58  Pa.  St.  399;  Hamilton  v. 
C,  M.  <b  P.  R.  Co.  144  Pa.  St.  35;  Catholic  Church  v.  Toh- 
hein,  82  Mo.  418;  Fredericktown  v.  Fox,  84  Mo.  59;  State  v. 
Fuller,  96  Mo.  165;  Finch  v.  UUm>an,  105  Mo.  255;  Saunders 
V.  Farmer,  62  N.  H.  572;  Society  Perun  v.  Cleveland,  supra; 
People  V.  La  Rue,  67  Cal.  526;  Atchison,  T.  c6  S.  F.  R.  Co. 
V.  Sumner  Co.  Comm^rs,  51  Kan.  617;  Haas  v.  BamJc  of  Com- 
merce, supra;  Crowder  v.  Sullivan,  128  Ind.  486;  McTighe  v. 
Macon  C.  Co.,  supra.  So  it  has  been  held  by  this  court  that 
**  the  validity  of  an  ordinance  of  a  county  board  purporting 
to  organize  or  set  oflP  a  new  town,  or  to  change  the  bound- 
aries of  existing  towns,  may  be  determined  by  the  circuit 
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court  on  oertiorari,^^  State  ex  rel.  Graefv.  Forest  Co.  74  Wis. 
610-619.  That  decision  waa  made  in  pnrsuance  of  a  statute 
enacted  the  year  after  /Smith  v.  Sherry^  54  Wis.  114,  was  de* 
cided,  and  a  short  time  after  Sherry  v,  Oilmore^  58  Wis.  324, 
was  determined  in  the  trial  court.  That  statute  expressly 
authorizes  the  validity  of  such  order  or  ordinance  to  be 
tested  by  ^^  certiorari  or  any  other  proper  proceeding 
brought  directly  "  for  that  purpose  in  the  manner  prescribed,^ 
"  within  two  years  after  the  date  of  such  order,  ordinance,  or 
proceeding.''  Sec.  671,  Stats.  1898.  Under  that  statute  it 
has  been  held  by  this  court  that  the  order  or  ordinance  of 
the  county  board  changing  the  boundaries  of  a  town  could 
not  be  questioned  in  a  collateral  proceeding,  except  when 
made  without  authority  of  law.  Schriber  v.  I/mglade^  66 
Wis.  616.  But,  as  indicated  by  the  authorities  cited,  the 
statute  forbidding  such  collateral  attack,  and  authorizing 
such  direct  attack,  is  simply  confirmatory  of  the  common 
law,  except  in  so  far  as  it  limited  the  time  within  which 
such  direct  attack  could  be  made.  Thus,  in  the  recent  case 
of  SJuypleigh  v.  Sam,  Angdo,  167  U.  S.  646,  the  city  of  San  An- 
gelo  was  not  at  first  incorporated  according  to  law,  and 
while  it  existed  only  as.  a  de  facto  corporation  it  issued  street 
improvement  bonds*  Subsequently,  and  in  a  direct  proceed- 
ing brought  in  behalf  of  the  state,  the  corporation  was  ad- 
judged to  be  dissolved  and  null  and  void.  Afterwards  the 
city  was  incorporated,  embracing  the  same  territory  as  the 
old  corporation.  In  an  action  upon  the  bonds  so  issued  by 
the  de  facto  corporation,  against  the  new  corporation,  it  was 
held  that  the  latter  was  liable,  and  that  the  disincorporation 
by  such  legal  proceeding  did  not  avoid  legally  subsisting  con- 
tracts made  by  the  de  facto  corporation. 

That  decision  seems  to  be  directly  in  point,  quite  similar 
in  its  facts,  and  unanswerable  in  its  logic.  It  is  true  that 
the  statute  cited  also  declares  that  ^^  no  such  order,  ordinance 
or  proceeding  shall  in  any  wise  be  called  in  question  in  any 
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action  or  proceeding  except  one  brought  directly  for  that 
purpose  within  the  time  herein  limited,  unless  such  order, 
ordinance  or  proceeding  shall  ha/oe  been  vacated  by  a  court  of 
competent  jurisdiction."  Sec.  671,  Stats.  1898.  True,  the' 
complaint  alleges  that,  after  the  issuing  of  the  town  orders 
here  sought  to  be  collected,  the  circuit  court,  in  a  direct  pro- 
ceeding for  that  purpose,  dissolved  the  town  of  Waupee,  and 
held  that  the  ordinance  creating  the  same  was  null  and  void ; 
yet  since  it  appears,  from  the  facts  alleged,  that,  at  the  time 
of  issuing  such  orders,  the  town  of  Waupee  was  a  de  facto 
corporation,  it  follows,  from  the  case  cited,  that  the  obliga- 
tion to  pay  such  orders  devolves  upon  the  defendants,  since 
the  territory  embraced  in  the  de  facto  town  of  Waupee  was 
taken  in  part  from  the  town  of  Armstrong  and  the  balance 
from  the  town  of  How. 
By  the  Cov/rt, — The  order  of  the  circuit  court  is  affirmed. 
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ai^^  157    N-^TioKAL  FouNDBr  &  PiPE  WoBKs,  LiMiTED,  Appellant,  vs. 
ad28o    111  Oconto  City  Wateb  Supply  Company,  Respondent. 

Ncvember  9  —  December  IS,  1899. 

Corporations:  Beorganization:  Mortgages:  Mechanics*  liens:  Foreclos- 
ure: Federal  courts:  Jurisdiction:  Statutes:  Pleading. 

Andrews  &  Whitcomb,  itLortgagees  of  the  waterworks  plant  and  fran- 
chises of  the  Oconto  Water  Company,  used  by  it  to  supply  water 
for  public  and  private  purposes  in,  and  under  contract  with,  the 
city  of  Oconto,  foreclosed  their  mortgages  by  suit  in  which  such 
proceedings  were  had  that,  in  due  form  of  law,  they  became  the 
owners  of  aU  such  property,  the  plaintiff  not  being  a  party  to  such 
suit  When  such  action  was  commenced  plaintiff  claimed  a  lien 
on  the  waterworks  property  for  pipe  furnished  and  used  in  the  con- 
struction thereof  by  the  Oconto  Water  Company,  while  the  mort- 
gagees were  the  owners  of  the  stock  of  such  company.  Plaintiff 
foreclosed  its  lien  claim  in  the  federal  court  without  making  the 
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mortgagees  parties  to  the  action.  Thereafter,  in  an  action  in  the 
federal  court  commenced  by  plaintiff  against  Andrews  &  Whit- 
comb  and  others  to  determine  the  status  of  the  lien  judgment  as 
regards  the  title  under  the  mortgages,  it  was  decided  that  water- 
works property,  circumstanced  as  the  property  in  controversy,  is 
not  subject  to  materialmen's  or  mechanics*  liens  under  ch.  143, 
R  S.  1878;  that  Andrews  &  Whitcomb,  not  being  parties  to  the  lien 
suit,  were  not  affected  by  the  judgment  rendered  therein,  and  in 
effect  that  they  owned  the  property  in  controversy  under  the  mort- 
gage foreclosure  sale  free  from  any  claim  under  such  lien  judg- 
ment Thereafter,  plaintiff  enforced  the  lien  judgment,  a  sale 
being  made  by  the  United  States  marshal  and  deed  executed  and 
delivered  by  him  pursuant  to  such  sale,  in  form  conveying  the  prop- 
erty to  plaintiff.  A  f ter  Andrews  &  Whitcomb  obtained  title  under 
the  mortgages,  they  organized  the  defendant  corporation  for  the 
purpose  of  having  such  corporation  acquire  title  to  the  property  in 
controversy,  with  the  incidental  right  to  exercise  the  powers,  priv- 
ileges, and  franchises  formerly  possessed  by  the  Oconto  Water  Com- 
pany, pursuant  to  sec.  1788,  Stats.  1898,  which  purpose  was  carried 
out  After  the  conveyance  under  the  lien  decree,  plaintiff  com- 
menced this  action  to  obtain  possession  of  the  property,  claiming 
that  defendant^  as  a  successor  corporation,  under  sec.'  1788,  Stats. 
1898,  assumed  the  liabilities  of  its  predecessor,  and  that,  in  taking 
the  benefit  of  the  property,  it  became  at  least  equitably  bound  to 
discharge  the  burdens  upon  it    Held: 

(1)  The  principle,  that  when  one  corporation  goes  out  of  exist- 
ence by  merger  with  or  annexation  to  another  corporation,  in  the 
absence  of  any  provision  or  arrangement  as  to  the  liabilities  of  the 
lormer,  the  latter  is  answerable  therefor,  does  not  apply. 

(2)  A  reorganized  corporation,  so  called,  entitled  under  sec.  1788, 
Stats.  1898,  to  exercise  the  rights,  privileges,  and  franchises  of  its 
predecessors,  is  not  a  continuation  of  the  old  corporation,  but  an 
entirely  new  body  entitled  to  hold  and  enjoy  the  property  formerly 
owned  by  the  old  corporation  free  from  the  latter's  liabilities,  in- 
cluding Hens  against  such  property  not  prior  to  that  through  which 
the  new  corporation  acquired  title. 

(3)  A  mortgage  of  the  property,  rights,  and  franchises  of  a  corpo- 
ration carries  with  it  the  right,  under  sec.  1788,  Stat&  1898,  in  case 
of  the  legal  title  being  acquired  under  the  mortgage  by  a  new 
corporation  organized  for  purposes  similar  to  those  of  the  mortga- 
gor, to  exercise  all  the  rights,  privileges,  and  franchises  of  the  old 
corporation.  Its  purpose  is  to  add  to  the  value  of  the  property,  as 
security,  the  incident  of  a  successor  corporation  having  the  same 
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rights  as  its  predecessor,  free  from  all  its  liabilities  which  were  not 
liens  thereon  under  the  prior  corporate  ownership  paramount  to 
the  lien  forming  the  basis  of  the  new  title. 

(4)  The  rule  rendering  a  new  owner  of  property  liable  for  liens 
resting  upon  it, — that  he  must  bear  the  burdens  who  would  derive 
the  advantages, —  does  not  apply,  because  the  title  came  to  re- 
spondent free  from  any  claim  of  the  appellant 

(5)  The  commencement  of  the  lien  suit  in  the  federal  court  did 
not  conflict  with  the  jurisdiction  of  the  state  court  of  the  action 
subsequently  commenced  to  foreclose  the  mortgage,  since  the  sub- 
ject of  the  first  suit  was  distinct  from  that  of  the  second,  and  the 
federal  court  did  not  acquire  actual  possession  of  the  property. 

(6)  When  pleaded  facts  constitute  a  defense  without  any  judg- 
ment decreeing  affirmative  relief,  it  is  not  error  to  adjudge  affirm-, 
atively  the  existence  of  such  facts,  if  established  by  evidence,  and 
the  legal  effect  thereof,  though  there  be  no  prayer  for  affirmative 
relief  in  the  answer. 

[Syllabus  by  Marshall,  J.] 


Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed. 

The  Oconto  Water  Company, —  a  corporation  organized  to 
construct  a  system  of  waterworks  in  the  city  of  Oconto,  and 
to  which,  prior  to  the  creation  of  the  indebtedness  hereafter 
mentioned,  such  city  granted  the  usual  franchise  to  construct, 
maintain,  and  operate  such  a  system,  to  furnish  water  for 
public  and  private  use  in  such  city, —  between  September  8, 
1890,  and  November  24, 1890,  became  indebted  to  the  plaint- 
iff for  pipe  which  was  used  in  such  construction  in  the  sum 
of  $25,637.32.  September  13, 1890,  the  water  company  mort- 
gaged its  franchises  and  property  to  Andrews  &  Whitcomb, 
under  which  mortgage,  and  two  others  subsequently  exe- 
cuted, the  mortgagees  loaned  to  the  water  company  $04,000, 
which  was  used  in  constructing  the  waterworks.  Plaintiff 
seasonably  filed  a  petition  for  a  lien  for  its  claim  on  the 
waterworks  plant  under  ch.  143,  E.  S.  1878.  Such  proceed- 
ings were  had  in  the  federal  court  for  the  Eastern  district 
of  Wisconsin,  in  an  action  brought  by  the  plaintiff  against 


Wis.]  august  TEEM,  1899.  61 

National  Foundry  &  Pipe  Works  v&  Oconto  City  Water  Supply  Co. 

the  water  company  to  enforce  such  lien,  that  a  decree  was 
entered  in  plaintiff's  favor  in  due  form  of  law  October  3, 
1892.  Plaintiff  also  obtained  a  judgment  at  law  for  the 
amount  of  its  claim,  in  the  same  court.  June  lY,  1891,  An- 
drews .&  Whitcomb  commenced  an  action  in  the  state  court 
to  enforce  their  mortgages,  and  such  proceedings  were  duly 
had  therein  that  a  decree  of  foreclosure  and  sale  was  en- 
tered in  due  form  of  law  August  13, 1891,  pursuant  to  which 
the  waterworks  plant  and  the  rights  and  franchises  of  the 
company,  including  all  the  property  covered  by  such  mort- 
gages, were  sold  to  the  mortgagees,  and  thereafter  the  sale 
was  duly  confirmed  and  a  deed  executed  and  delivered  in 
accordance  therewith.  After  the  title  was  vested  in  An- 
drews &  Whitcomb  as  aforesaid,  and  on  the  12th  of  July, 
1892,  they  transferred  the  property  to  the  defendant,  the 
Oconto  City  Water  Supply  Cornpany,  a  corporation  organ- 
ized for  the  purpose  of  purchasing  the  property  and  obtain- 
ing the  powers  and  privileges  conferred  by  sec.  1788,  Stats. 
1898.  January  11,  1892,  plaintiff  commenced  a  creditors' 
suit  in  the  federal  court,  supplemental  to  its  judgment  at 
law  against  the  Oconto  Water  Company  and  Andrews  & 
Whitcomb.  One  of  the  purposes  of  such  suit  was  to  obtain 
a  decree  of  priority  of  its  lien  claim  over  the  title  of  An- 
drews &  Whitcomb  under  the  mortgage  foreclosure  pro- 
ceedings. In  such  action  the  rights  of  all  the  parties,  in- 
cluding the  right  of  plaintiff  to  a  lien  under  the  laws  of  this 
state  as  against  Andrews  &  Whitcomb,  were  presented  to 
the  court  for  adjudication.  The  claim  on  the  part  of  An- 
drews &  Whitcomb  was  that  they  were  not  bound  by  the 
lien  judgment  because  not  made  parties  to  the  suit  to  en- 
force it,  and  that  the  waterworks  property  was  not  subject 
to  the  laws  of  this  state  respecting  mechanics'  and  material- 
men's Uens.  On  the  part  of  the  plaintiff,  the  validity  of  the 
mortgages  under  which  Andrews  &  Whitcomb  claimed  title 
was  attacked,  and  it  was  further  claimed  that  its  lien  was 
a  first  claim  against  the  water  company  property,  and  that 
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it  shoulcl  be  so  adjudged  in  the  creditors'  suit.  Before  the 
case  was  finally  determined  this  court  decided,  in  Chapman 
Valve  Mfg.  Co.  v.  Oconto  W.  Co.  89  Wis.  264,  that  a  water- 
works plant,  provided  by  a  city  by  contract  with  a  private 
corporation,  for  the  protection  and  convenience  of  its  citi- 
zens, is  not  subject  to  lien  claims  under  ch.  143,  R  S.  1878. 
The  federal  court  entered  a  decree  in  the  creditors'  suit  sus- 
taining the  lien  judgment,  and  that  it  was  binding  upon 
Andrews  &  Whitcomb  as  privies  of  the  water  company,  the 
theory  that  they  were  so  circumstanced  being  based  on  the 
fact  that  they  were  the  owners  of  the  stock  of  the  water 
company  when  the  indebtedness  for  which  the  lien  was 
claimed  accrued.  The  cause  was  carried  to  the  court  of  ap- 
peals where  the  decree,  so  far  as  adverse  to  Andrews  & 
Whitcomb,  was  reversed,  that  court  holding  that  their  mort- 
gages covered  all  the  water  company's  franchises  as  well  as 
the  plant;  that  the  question  of  the  validity  of  the  plaintiflTs 
lien,  as  between  them  and  the  water  company,  was  res  adju- 
dicata^  but  that  it  was  not  binding  on  and  that  plaintiff  bad 
no  lien  as  to  Andrews  &  Whitcomb;  that  independent  of 
the  effect  of  the  judgment  upon  the  parties  to  the  lien  suit 
and  their  privies,  plaintiff's  claim  was  not  lienable  under  the 
statutes  of  Wisconsin;  that  Andrews  &  Whitcomb  were  not 
privies  of  the  water  company,  or  affected  by  the  lien  judg- 
ment in  any  way  whatever;  that  the  lien  claim  as  to  them 
was  void,  and  that  the  title  acquired  by  them  under  the 
mortgages  was  paramount  to  plaintiff's  claim  under  the  lien 
judgment.  A  mandate  in  accordance  with  such  decision 
was  duly  filed  in  the  lower  court.  Thereafter  plaintiff  caused 
the  lien  judgment  to  be  enforced  in  form  by  a  sale  of  the 
waterworks  property  by  the  United  States  marshal,  a  con- 
firmation of  such  sale,  and  the  issuance  of  a  marshal's  deed 
pursuant  thereto  to  the  plaintiff  as  purchaser,  the  deed  pur- 
porting to  convey  all  the  right,  title,  and  interest  which  the 
Oconto  Water  Company  had  in  the  property  described  in 
the  lien  decree  on  the  15th  day  of  September,  1890. 
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Thereafter  this  action  was  brought  to  compel  the  defend- 
ant company  to  surrender  the  waterworks  property  to 
plaintiff  upon  the  theory  that  defendant,  .by  organizing 
under  the  statute  to  acquire  title  to  such  property  and  the 
right  to  exercise  all  the  rights,  privileges,  and  franchises  of 
the  old  corporation,  and  taking  such  property  with  knowl- 
edge of  plaintiff's  lien,  became  a  mere  continuation  of  the 
old  organization  under  another  name.  Judgment  was  prayed 
for  against  the  defendant  for  the  amount  of  the  plaintiflTs 
claim  against  the  old  water  company,  and  that  they  be 
given  possession  of  the  waterworks  property;  that  defend- 
ant be  enjoined  from  using  such  property,  particularly  the 
pipes  furnished  by  plaintiff  which  were  used  in  its  construc- 
tion, unless,  within  a  reasonable  time,  defendant  should  pay 
its  claim.  Defendant  answered  the  complaint  and  the  issues 
thus  formed  were  tried  and  determined,  the  decision  being 
to  the  effect  that  in  the  action  in  the  federal  court,  to  which 
the  plaintiff  and  defendant  were  parties,  it  was  decided  that  ' 
plaintiff  was  not  entitled  to  any  lien  upon  the  waterworks 
property  as  against  the  title  under  the  Andrews  &  Whit- 
comb  mortgages;  that  the  issues  raised  in  this  case  were  all 
presented  in  the  case  in  the  federal  court  and  were  adjudi- 
cated adversely  to  the  plaintiff,  and  that  such  adjudication 
is  binding  between  the  parties  and  conclusive  in  this  action; 
that  Andrews  &  Whitcomb  knew,  from  prior  to  Decem- 
ber 1, 1890,  of  the  facts  in  regard  to  plaintiff's  claim.  Judg- 
ment was  rendered  accordingly,  and  dismissing  the  com- 
plaint, and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Miller ^  Noyea^  MiUer 
&  Wahly  and  oral  argument  by  George  IT,  Noyea. 

Geo,  G.  Greene^  for  the  respondent. 

Maeshall,  J.  Appellant's  counsel  mainly  rely  on  the 
proposition  that  where  one  corporation  goes  out  of  existence 
by  being  annexed  to  or  merged  in  another,  no  arrangements 
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being  made  respecting  the  payment  of  the  liabilities  of  the 
former,  the  latter  will  be  entitled  to  all  the  property  and 
answerable  for  all  the  liabilities.  That  is  familiar.  No 
need  exists  to  go  outside  this  state  for  authority  to  support 
it.  Knight  v.  Ashland,  61  Wis.  233.  In  that  case,  speak- 
ing of  the  devolution  of  liability  of  a  town  that  had  passed 
out  of  existence,  upon  an  existing  town  to  which  the  terri- 
tory of  the  former  had  been  attached,  it  was  said  that  the 
authorities  are  that  the  simple  vacation  of  a  town  by  legis- 
lative enactment,  and  the  attachment  of  its  territory  to  an- 
other town  without  any  direction  as  to  the  payment  of  the 
liabilities  of  the  former,  renders  the  latter  liable  for  such 
liabilities.  Other  cases  are  to  the  same  effect.  Schriber  v. 
Langlade,  66  Wis.  616;  Butternut  v.  O'MaUey,  50  Wis.  333; 
Pennison  v.  (7.,  M.  cfe  St,  P.  R.  Co,  93  Wis.  344.  However, 
the  applicability  of  that  principle  to  the  facts  of  this  case  is 
not  perceived.  The  Oconto  Water  Company  did  not  go 
out  of  existence  either  by  being  annexed  to  or  merged  in 
another  corporation.  True,  it  went  out  of  business,  and  for 
all  the  purposes  of  its  organization  was  destroyed  by  the 
enforcement  of  the  Andrews  &  Whitcomb  mortgages^  but 
not  by  any  contract  with  the  defendant  corporation,  or  any 
arrangement  with  it  or  any  person  or  party  with  whom  or 
to  which  it  was  a  party,  by  which  the  mere  destruction  of 
the  corporation  was  of  any  benefit  to  such  person  or  party, 
or  by  which  such  person  or  party  obtained  any  property  or 
right  not  paid  for  at  its  full  value  by  a  cancellation  of  the 
mortgage  indebtedness,  which  antedated  the  lien  of  the 
plaintiff  so  far  as  relates  to  the  owners  of  the  mortgages 
or  the  person  claiming  under  them.  There  was  no  merger 
of  corporate  interests,  or  attachment  of  the  rights  of  one  to 
those  of  another;  but  one  was,  to  all  intents  and  purposes, 
destroyed  as  an  artificial  body,  and  another  corporation, 
new  and  distinct  from  the  old  one,  was  created,  with  such 
powers  as  it  was  the  hona  fide  purchaser  of,  under  proceed- 
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ings  adverse  to  the  old  corporation,  and  which  it  had  the 
right  to  exercise  by  force  of  the  statute.  A  moment's  con- 
sideration of  the  reason  of  the  rule  invoked  by  plaintiff  will 
show  that  it  has  no  room  to  operate  here.  It  is  a  rule  of 
equity  and  to  prevent  fraud;  so,  where  all  the  property  of 
one  corppration  is  transferred  to  another  without  other  con-  ' 
sideration  than  that  growing  out  of  or  incidental  to  the 
consolidation,  the  presumption  arises  either  that  it  was  the 
intention  of  the  parties  that  the  successor  corporation  would 
assume  the  payment  of  the  debts  that  were  equitably  a 
claim  upon  the  property  succeeded  to,  or  that  the  transac- 
tion was  a  fraud  on  creditors  and  voidable  as  to  them.  The 
idea  is  that  a  successor  corporation  receives  benefits  from 
such  a  succession  equitably  applicable  to  the  payment  of 
the  debts  of  the  former  proprietor,  and  therefore,  to  the  ex- 
tent of  such  benefits,  is  liable  for  such  debts.  From  that, 
a  contract  liability  is  implied,  which  the  successor  corpora- 
tion cannot  be  heard  to  deny,  otherwise  it  would  be  allowed 
to  defend  on  the  ground  of  such  wrongdoing  as,  of  itself, 
would  avoid  the  transaction  altogether  as  to  creditors,  on 
the  ground  of  fraud.  As  said  in  Mi.  Pleasomt  v.  Bechwithy 
100  U.  S.  514,  *The  corporate  property  passes  into  the 
hands  of  its  successor,  and  where  the  benefits  are  taken  the 
liabilities  are  assumed,  the  rule  being  that  the  successor 
who  takes  the  benefits  must  take  the  same  cum  onere^  and 
it  cannot  deny  that  it  is  liable  for  the  attendant  burdens.' 
Here,  if  the  Andrews  &  Whitcomb  mortgages  were  valid 
liens  upon  the  waterworks  property  paramount  to  plaintiff's 
claim,  so  that  by  the  enforcement  of  the  mortgages  the  pur- 
chaser at  the  foreclosure  sale  only  obtained  the  benefit  of 
the  mortgage  security,  they  became  possessed  of  no  benefit 
that  they  did  not  fully  pay  for,  or  anything  that  was  equi- 
tably applicable  to  the  payment  of  plaintiff's  claim.  The 
essential  of  prior  equity  of  plaintiff  in  the  property,  which 
is  an  absolute  essential  to  the  liability  of  the  new  owner  of 
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such  property  for  the  debts  of  its  predecessor,  does  not  exist, 
so  the  principle  invoked  does  not  apply. 

The  learned  counsel  for  appellant,  overlooking,  as  it  seems, 
the  reason  of  the  rule  which  makes  a  successor  corporation 
liable  for  the  debts  of  its  predecessor,  seek  to  apply  it  as 
broadly  as  the  literal  sense  of  the  language  of  the  proposi- 
tion of  law  will  permit,  that  is,  to  take  in  every  case  of  a 
corporation  that  succeeds  to  the  property  of  another,  re- 
gardless of  whether  it  thereby  takes  anything  of  value  to 
which  creditors  have  a  legal  or  equitable  right,  or  whether 
the  succession  is  by  contract  and  voluntary  or  adverse  and 
involuntary  as  to  the  old  proprietor.  To  maintain  that  de- 
fendant is  a  successor  corporation,  within  the  meaning  of  the 
doctrine  under  discussion,  because  of  having  absorbed  the 
old  water  company,  reliance  is  placed  on  sec.  1788,  Stats. 
1898,  which  provides  that,  "Any  person  or  association  of 
persons  which  shall  have  or  may  hereafter  become  the  owner 
or  assignee  of  the  rights,  powers,  privileges  and  franchises 
of  any  corporation  created  or  organized  by  or  under  any  law 
of  this  state  by  purchase  under  a  mortgage  sale,  .  .  . 
may,  at  any  time  within  two  years  after  such  purchase  or 
assignment,  organize  anew  by  filing  articles  of  organization 
as  provided  in  this  chapter  or  elsewhere  in  these  statutes  re- 
specting corporations  for  similar  purposes,  and  shall  there- 
upon have  the  same  rights,  privileges  and  franchises  which 
such  corporation  had  or  was  entitled  to  have  at  the  time  of 
such  purchase  and  sale  and  such  as  are  provided  by  these 
statutes  applicable  thereto."  That  idea  has  not  the  merit 
of  novelty.  It  has  often  been  presented  to  this  and -other 
courts  in  behalf  of  persons  circumstanced  as  plaintiff  is,  and 
as  often  the  new  corporation  has  been  held  free  from  all  lia- 
bilities to  the  creditors  of  the  old  corporation.  The  decis- 
ions to  that  effect  are  so  numerous  and  so  clear  that  we  must 
assume  that  they  have  not  escaped  the  notice  of  the  learned 
counsel  for  appellant.    The  first  instance  where  the  ques- 
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tion  was  adjudicated  by  this  court  is  VUaa  v.  M.  dk  P.  du  C. 
B.  Co.  17  Wis.  497.  The  defendant  was  organized  by  pur- 
chasers at  mortgage  sales,  under  a  legislative  enactment 
clothing  the  new  company  with  all  the  rights  and  privileges 
of  the  old  company.  Vilas,  as  a  general  creditor,  advancd 
the  same  proposition  as  that  under  consideration.  The  court 
held  that  such  proposition  was  directly  contrary  to  the  whole 
purpose  of  the  statute;  that  the  legislative  intent  was  to  give 
full  effect  to  the  mortgage  as  security,  while  the  construc- 
tion contended  for  would  destroy  the  security ;  that  the  pro- 
ceedings under  such  a  law  are  adverse  to  the  old  corporate 
organization,  which,  of  itself,  distinguishes  them  from  those 
that  render  a  successor  corporation  liable  for  debts  of  its 
predecessor;  and  that  there  is  no  good  reason  why  the  two 
situations  should  ever  be  confounded.  That  was  aflBrmed 
in  SmiOi  v.  C.  <&  N.  W.  R.  Co.  18  Wis.  17.  In  that  case  there 
was  the  additional  element  that  the  mortgage  sale  was  for 
the  benefit  of  the  stockholders  and  creditors  under  an  agree- 
ment that  there  should  be  a  reorganized  corporation  in  which 
the  stockholders  and  creditors  of  the  old  company  might 
participate.  Yet  the  court  hold  that  the  sale  cut  off  all  the 
rights  of  the  old  company  and  its  creditors;  that  the  reor- 
ganized company  was  a  new  and  entirely  independent  or- 
ganization against  which  the  creditors  of  the  old  company 
had  no  claim  whatever  except  such  as  they  obtained  by  the 
agreement  entitling  them  to  become  stockholders  in  such 
company. 

The  same  subject  was  again  presented  in  Ifeff  v.  Wolf 
Biver  B.  Co.  50  Wis.  585,  where  sec.  1788,  Stats.  1898,  as 
originally  enacted  in  ch.  115,  Laws  of  1872,  was  considered 
and  construed.  The  trial  judge  decided,  as  appellant's  coun- 
sel here  contend,  that  the  reorganized  corporation  was  a 
mere  continuation  of  the  old  company  and  liable  for  a  wrong 
committed  by  it.  That  was  reversed  on  appeal,  this  court 
holding  that  there  is  nothing  in  the  statute  which  furnishes 
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a  reasonable  ground  for  saying  that  a  reorganized  company, 
pursuant  thereto,  is  a  continuation  of  the  old  corporatioi^; 
that  the  purpose  of  the  law  is  to  clothe  the  new  company 
with  the  charter  rfghts  of  the  old  organization,  not  to  con- 
tinue the  former  in  any  sense.  The  court  seems  to  have 
treated  the  contention  to  the  contrary  as  a  very  near  ap- 
proach to  the  absurd,  as  evidenced  by  the  following  language 
by  Mr.  Justice  Lyon,  who  wrote  the  opinion :  "  If  the  learned 
circuit  judge  interpreted  the  statute  correctly,  we  cannot 
see  why  the  defendant  corporation  is  not  liable  for  the  debts 
of  the  old  company,  if  it  is  indebted.  If  its  liability  goes  to 
that  extent,  the  act  would  be  inoperative  and  useless  in 
most  cases ;  for  no  purchasers  of  the  assets  of  an  insolvent 
corporation  would  take  the  risk  of  organizing  under  the  act, 
wjien.  to  do  so  would  make  them  liable  for  the  debts  of  the 
old  corporation.  We  think  the  purpose  of  the  act  was  to 
secure  to  purchasers  at  judicial  sales  the  right  to  use  and 
enjoy  the  franchises  which  had  been  conveyed  to  them  in 
form  "  under  a  judgment  or  decree.  To  the  same  effect  are 
Wright, V.  M.  dk  St  F.  R.  Co.  25  Wis.  46;  OUm^n  v.  S.  <&  F. 
du  L.  R.  Co.  37  Wis.  317;  Pennison  v.  (7.,  M,  <&  St.  P.  R. 
Co.  93  Wis.  344;  Menasha  v.  M.  <&  N.  R.  Co.  62  Wis.  414; 
Memphis  W.  Co.  v.  Magens  <&  Co.  15  Lea,  37;  Hoard  v.  C. 
<&  0.  Ry,  123  U.  S.  222;  Chesapeake  &  0.  R.  Co.  v.  MUler, 
114  U.  S.  176;  Cook  v.  D.,  O.  R.  <&  M.  R.  Co.  43  Mich.  349; 
Houston  &  T.  C.  R.  Co.  v.  Shirley,  54  Tex.  126;  Thornton,  v. 
Wabash  R.  Co.  81  K  T.  462;  Glenn  v.  Statler,  42  Iowa,  107. 
The  foregoing  is  but  a  small  part  of  the  numerous  cases 
in  the  books  on  the  question  under  consideration.  They 
show  how  frequently  the  principle,  which  protects  the  right 
of  creditors  to  be  paid  out  of  corporate  property  against 
schemes  worked  out  by  contract  or  by  legislative  enact- 
ment to  merge  one  corporation  or  all  the  property  of  one 
corporation  in  another,  has  been  confounded  with  the  cir- 
cumstance of  a  corporation,  by  adverse  proceedings  to  en- 
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force  a  mortgage  upon  corporate  property,  becoming  le- 
gitimately possessed  of  it  by  a  sale,  cutting  off  the  rights 
of  creditors  having  a  junior  or  no  lien  on  said  property. 
In  the  former  case  the  new  possessor  of  the  property  takes 
that  which  creditors  have  a  right  to  resort  to  for  the  sat- 
isfaction of  their  claims;  in  the  latter  such  possessor  takes 
only  that  for  which  full  value  was  parted  with  to  the  old 
company  at  the  time  the  mortgage  was  placed  on  the  prop- 
erty, or  thereafter,  pursuant  to  its  terms.  In  the  former 
circumstances  the  proceedings  are  all  voluntary;  in  the  lat- 
ter, involuntary  and  adverse.  The  defendant  became  the 
honajide  owner,  for  full  value,  of  the  property  of  the  Oconto 
Water  Company,  and  all  the  franchises  possessed  by  it  for 
the  profitable  use  and  enjoyment  of  such  property.  The 
purchasers  at  the  foreclosure  sale  took  title  to  the  property 
mth  the  incidental  right  conferred  by  sec.  1788,  Stats.  1898, 
to  form  a  new  corporation  to  take  the  same  by  assignment 
and  possess  the  rights  of  the  old  organization.  When  the 
mortgages  were  given  sec.  1788,  Stats.  1898,  became  a  part 
of  them  and  a  very  material  element  in  the  value  of  the 
security.  The  right  guaranteed  by  such  section  was  as 
much  a  part  of  the  mortgage  security  as  the  tangible  prop- 
erty described.  The  theory  of  the  appellant  is  that  the  stat- 
ute, clothing  a  corporation  circumstanced  as  the  defendant 
is  with  the  right  to  exercise  the  powers,  privileges,  and 
franchises  possessed  by  the  old  corporation,  which  it  shall 
have  acquired  honajide^  by  mortgage  sale,  or  by  assignment 
based  on  a  title  acquired  through  such  a  sale,  instead  of 
adding  to  the  value  of  a  corporate  mortgage  covering  all  the 
property  of  the  corporation,  tangible  and  intangible,  im- 
pairs it  and  may  destroy  it,  because  a  new  corporation  can- 
not be  organized  with  the  benefits  of  the  statute  without 
incurring  the  penalty  of  being  liable  for  all  the  unsecured 
indebtedness  of  the  old  corporation,  whether  before  the 
foreclosure  sale  the  owner  of  the  mortgage  indebtedness  had 
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a  first  lien  on  the  property  or  not.  In  other  words,  that  the 
statute  not  only  operates  to  prevent  the  general  creditors 
from  being  cut  oflf  by  the  foreclosure  proceedings,  but  trans- 
poses the  parties  so  as  to  give  the  general  creditors  a  claim 
on  the  property  paramount  to  the  mortgage.  The  statute 
will  not  admit  of  a  construction  leading  to  such  an  absurd 
result  even  if  the  question  were  an  open  one,  and  it  is  not, 
as  we  have  seen.  The  manifest  purpose  of  it,  as  indicated, 
is  to  add  to  the  value  of  a  corporate  mortgage  of  the  kind 
under  consideration.  That  is  too  plain  to  admit  of  serious 
controversy.  Candor  compels  us  to  say  that  we  do  not  think 
that  the  contrary  theory  merits  the  consideration  we  have 
given  to  it,  since  its  fallacy  is  so  glaringly  apparent  and  has 
so  often  been  exposed  in  this  and  other  courts. 

In  view  of  the  foregoing  it  is  not  important  to  inquire 
whether  the  franchise  to  exist  as  a  corporation,  possessed 
by  the  Oconto  Water  Company,  passed  by  the  foreclosure 
sale  to  Andrews  &  Whitcomb  and  was  by  them  conveyed 
to  the  defendant,  or  whether  such  right  is  included  in  the 
term  "rights,  powers  and  privileges"  used  in  sec.  1788, 
Stats.  1898.  Counsel  for  appellant  rely  on  the  affirmative 
of  those  propositions.  Whether  they  are  right  or  wrong  is 
immaterial  to  this  controversy,  for,  as  indicated  in  Neffv, 
Wolf  River  B,  Co.  50  Wis.  585,  the  reorganized  corporation, 
so  called,  is  not  the  old  corporation  revived  by  authority  of 
sec.  1788,  but  a  new  organization  under  the  general  statutes 
governing  the  creation  of  such  bodies,  clothed,  however,  by 
the  statute,  with  the  undoubted  right  to  use  the  rights  con- 
veyed to  it,  in  form,  by  a  chain  of  title  based  on  the  fore- 
closure sale,  the  plain  purpose  of  the  law  being  to  place  the 
new  organization  in  the  same  situation  as  the  old  corpora- 
tion as  regards  the  use  of  rights,  privileges,  and  franchises 
derived  from  sovereign  authority,  in  connection  with  the 
tangible  property  covered  by  the  mortgage,  freed,  however, 
from  the  liabilities  of  such  corporation  not,  before  the  sale, 
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liens  upon  the  property  paramount  to  the' mortgage  lien. 
We  fail  to  find  anything  in  any  of  the  numerous  cases  to 
which  appellant's  counsel  have  called  our  attention,  incon- 
sistent with  this  view. 

It  is  further  contended  that  the  maxim  "  Qui  aentit  comr 
modum  sentire  debet  et  onus  "  (He  ought  to  bear  the  burden 
who  would  derive  the  advantage)  applies.  One  of  the  es- 
sentials to  the  application  of  that  maxim  is  that  the  interest 
in  the  thing  enjoyed,  from  which  springs  the  duty  of  bear- 
ing its  burdens,  legally  or  equitably  belongs  to  him  to  whom 
the  duty  is  due.  The  duty  grows  out  of  such  ownership. 
Another  essential  is  that  the  burden  must  really  rest  on  the 
thing  and  be  paramount  to  the  right  of  him  who  appropri- 
ates the  advantages.  The  extent  of  the  advantages  is  the 
limit  of  the  burdens. 

To  satisfy  the  above  indicated  requirements,  we  are  told 
that  when  Andrews  &  Whitcomb  purchased  the  waterworks 
property  at  the  foreclosure  sale  they  knew  that  plaintiff  had 
an  adjudged  lien  thereon  for  the  amount  of  their  claim, 
good  against  the  common  debtor,  and  that  the  respondent 
was  likewise  circumstanced  when  it  took  the  title;  there- 
fore, though  it  may  be  conceded  that  title  passed  to  the 
respondent,  it  was  subject  to  the  lien  judgment,  and  the  re- 
spondent should  not  be  allowed  to  use  such  property  except 
upon  condition  of  paying  the  appellant's  charge  upon  it. 
If  that  is  good  law,  all  a  junior  lien  claimant  need  do  to  ac- 
quire precedence  over  the  prior  lien  is  to  obtain  a  judgment 
for  the  enforcement  of  it  in  an  action  to  which  the  prior 
lien  claimant  is  not  a  party.  We  cannot  agree  with  that 
proposition.  The  rights  of  Andrews  &  Whitcomb  under 
their  mortgages,  relative  to  the  rights  of  the  appellant  under 
the  claim  for  a  lien  on  the  mortgage  property,  were  not  af- 
fected in  the  slightest  degree  by  the  judgment  in  the  fed- 
eral court  in  the  lien  suit.  They  were  not  parties  to  it  or 
in  privity  with  the  Oconto  Water  Company  so  as  to  be 
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bound  as  such.  That  seems  too  clear  for  serious  contro- 
versy, and  was  adjudicated  between  the  parties  in  the  cred- 
itors' suit.  So,  if  the  appellant  was  not  entitled  to  a  lien 
on  the  waterworks  plant  as  against  Andrews  &  Whitcomb, 
the  latter  derived  no  advantage  from  the  foreclosure  sale 
except  that  for  which  they  gave  a  full  equivalent  by  a  sat- 
isfaction of  the  mortgage  indebtedness.  They  took  the 
property  without  any  burden  resting  upon  It,  hence  incurred 
no  duty  within  the  maxim  which  the  learned  counsel  invoke. 
Pfeifer  v.  S.  <&  F.  du  L.  E.  Co,  18  Wis.  155,  and  other 
cases  of  similar  character  are  confidently  cited  to  our  atten- 
tion. The  Pfeifer  Case  involved  the  liability  of  a  successor 
railway  company  to  pay  for  land  wrongfully  taken  by  its 
predecessor  for  right  of  way,  as  a  condition  of  being  per- 
mitted by  the  owner  to  use  such  land  for  that  purpose.  The 
foundation  of  the  claim  adjudged  was  that  the  land  belonged 
to  the  claimant  and  could  not  be  appropriated  for  the  use 
of  another  except  on  condition  of  rendering  an  equivalent 
therefor.  Obviously,  before  that  principle  can  be  applied  to 
this  case,  it  must  be  demonstrated  that  defendant  is  in  pos- 
session of  property  which  belongs  to  the  appellant  or  in 
which  it  has  an  interest  paramount  to  the  rights  of  the  re- 
spondent. That  stands  in  the  way  of  all  the  learned  coun- 
sel's contentions.  The  erroneous  assumption  that  respondent 
has  appropriated  something  which  belongs  to  appellant  seems 
to  be  an  infirmity  which  pervades  and  condemns  substan- 
tially all  the  propositions  advanced.  If  the  property  was 
not  subject  to  a  lien  under  ch.  143,  R.  S.  1878,  and  this  court 
has  so  decided,  and  respondent  is  not  affected  by  the  judg- 
ment in  the  action  in  the  federal  court  to  which  its  grantors 
were  not  parties,  and  that  has  been  decided  in  previous  liti- 
gation between  the  parties  to  this  cause,  then  the  premises 
are  all  absent  which  are  necessary  to  give  effect  to  Pfeifer 
V.  8,  &  F,  du  L.  R.  Co.  It  will  not  do  to  assume  that  An- 
drews &  Whitcomb,  by  the  legitimate  enforcement  of  their 


Wis.]  august  TERM,  1899.  6a 

National  Foundry  &  Pipe  Works  v&  Oconto  City  Water  Supply  Ca 

mortgages,  and  respondent,  by  taking  title  from  them,  ap- 
propriated property  belonging  to  appellant,  and  thereby 
reach  a  conclusion  that  respondent  is  Uable  to  bear  the  bur- 
den of  appellant's  claim.  That  process  of  reasoning  could 
not  fail  to  lead  to  most  illogical  and  absurd  results.  We 
cannot  proceed  logically  to  correct  conclusions,  except  by 
demonstrating,  step  by  step,  the  truth  of  minor  propositions 
upon  which  such  conclusions  must  rest.  Mere  assumption 
as  to  any  essential  premise  renders  the  result  of  the  reason- 
ing of  no  value;  and  demonstrated  nonexistence  of  such 
premise  has  the  same  effect.  That  seems  to  apply  to  all  that 
part  of  the  argument  for  a  reversal  upon  the  theory  that  the 
maxim,  "  Qiii  sentit  commodum  setitire  debet  et  onuSj^  applies 
to  the  facts  of  this  case. 

The  question  of  whether  the  trial  court  erred  in  deciding 
that  the  judgment  of  the  federal  court  is  res  adjudicata  on 
all  points  upon  which  appellant  relies  to  recover,  is  presented 
for  consideration.  It  is  elementary  that  all  questions  apper- 
taining to  a  cause  of  action,  within  the  issues,  and  actually 
litigated  or  which  might  have  been  liligated,  are  irrevo- 
cably answered  by  the  final  decree,  so  far  as  affects  the  par- 
ties to  such  action  as  regards  the  subject  thereof.  That,  of 
course,  includes  not  only  the  primary  right  sought  to  be  en- 
forced by  the  action,  but  matters  germane  to  and  actually 
involved  in  it.  Wentworth  v.  Bacine  Co.  99  Wis.  26.  It  is 
conceded  that  under  that  rule  it  was  not  open  for  appel- 
lant in  this  case  to  litigate  the  question  of  whether  its  lien 
judgment  was  binding  on  the  respondents  But  it  is  said, 
the  right  of  appellant  to  hold  the  respondent  liable  for  its 
claim,  upon  the  ground  that  the  latter  took  the  property  in 
controversy  subject  to  its  lien  claim,  was  not  involved  in 
the  former  litigation  or  presented  to  the  court  or  decided. 
It  is  with  some  difficulty,  we  confess,  that  we  can  follow 
the  course  of  reasoning  which  leads  to  the  statement  of  such 
premises  as  correct  or  the  conclusion  based  thereon.    Tho 
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validity  of  the  Andrews  &  "Whitcomb  mortgages,  and  the 
title  acquired  through  the  foreclosure  of  them,  were  subjects 
of  controversy  in  the  creditors'  suit.  The  pleadings  show- 
that,  and  the  opinions  filed  as  well.  If  appellant  was  pos- 
sessed of  a  claim  upon  the  property,  either  by  reason  of  the 
judgment  against  the  Oconto  Water  Company  or  other- 
wise, paramount  to  the  rights  claimed  under  the  Andrews 
&  Whitcomb  mortgages,  they  were  entitled  to  have  had  such 
claim  declared  to  them  in  the  creditors'  suit.  The  object 
sought  by  such  suit  was  to  obtain  a  decree  to  the  effect  that 
appellant  was  entitled  to  the  property  in  controversy,  as  it 
stood  September  15,  1890,  free  from  any  claim  of  Andrews 
&  Whitcomb  or  any  other  party  to  the  action.  That  brought 
before  the  court  for  adjudication  the  nature  and  validity  of 
the  title  obtained  through  the  foreclosure  proceedings,  not 
only  as  regards  whether  it  was  affected  by  the  lien  decree 
against  the  Oconto  Water  Company  because  of  Andrews  & 
Whitcomb's  connection  with  such  company,  but  whether 
such  title  was  subject  to  the  appellant's  claim  under  any  cir- 
cumstances. An  examination  of  the  pleadings  in  the  cred- 
itors' suit  leaves  no  doubt  on  that  question,  and  by  reference 
to  the  published  opinions  of  Judge  Woods  in  the  case,  it  ap- 
pears that  all  the  matters  involved  in  the  controversy  above 
mentioned  were  actually  decided.  We  might  quote  at  length 
from  such  opinions,  found  in  Andrews  v.  Nat,  F.  dk  P. 
Works^  76  Fed.  Rep.  166,  and  77  Fed.  Rep.  774,  conclusively- 
establishing  what  is  here  said,  but  it  is  not  deemed  neces- 
sary. It  is  sufficient  to  say  that  in  our  judgment  the  decis- 
ion in  the  creditors'  suit  is  just  as  decisive  that  the  title  ac- 
quired by  the  foreclosure  sale  passed  to  the  purchasers  free 
and  clear  of  any  claim  of  the  appellant,  as  it  is  that  An- 
drews &  Whitcomb  were  not  bound  by  the  lien  judgment. 
Appellant's  counsel  concede  that  the  effect  of  the  decree  is 
that  their  claim  was  not  a  lien  upon  the  water  company's 
property  as  against  the  Andrews  &  Whitcomb  mortgages. 
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"With  that  concession,  there  was  nothing  left  undecided,  as  it 
seems,  which  is  involved  in  this  case.  If  there  was  no  lien 
as  against  the  mortgagees,  the  owner  under  the  foreclosure 
sale  did  not  take  any  benefits  which  belonged  legally  or 
equitably  to  appellant.  . 

It  is  further  contended  that  the  state  court  had  no  juris- 
diction to  decree  the  foreclosure  and  sale  under  the  mort- 
gages, because,  prior  to  the  commencement  of  the  foreclos- 
ure action,  the  federal  court  had  acquired  jurisdiction  to 
enforce  appellant's  lien,  which  drew  to  that  court  all  ques- 
tions regarding  the  rights  of  the  mortgagees.  The  one  suf- 
ficient answer  to  that  is,  as  counsel  for  respondent  suggests, 
that  the  appellant's  lien  having  been  adjudged  void  as  to 
respondent,  and  it  being  conceded  or  undisputed  that  re- 
spondent is  legally  in  possession  of  the  mortgaged  property, 
with  at  least  the  rights  of  mortgagees  so  circumstanced,  it 
cannot  be  ousted  from  that  possession  without  payment  of 
the  mortgage  indebtedness,  nor  can  it  be  made  to  pay  junior 
liens  as  a  condition  of  enforcing  its  primary  right. 

But  it  is  not  the  law  that  the  commencement  of  a  suit  in 
the  federal  court,  to  enforce  a  mechanic's  or  materialman's 
lien  on  property,  precludes  the  foreclosure  of  a  mortgage 
on  the  same  property  in  the  state  court.  The  lien  action 
was  not  in  re^riy  except  in  a  qualified  sense.  There  was  no 
seizure  of  property,  and  no  possession  of  it  taken  by  the 
court,  or  necessary  to  the  lien  action  at  any  stage  of  it.  The 
situation  was  essentially  different  from  one  where  the  prop- 
erty is  in  the  actual  custody  of  the  federal  court.  It  is  held, 
in  the  latter  case,  that  an  action  cannot  be  instituted  in  the 
state  court  and  proceedings  had  therein  to  the  extent  of 
disturbing  such  possession.  Where  there  is  no  possession 
other  than  constructive,  a  suit  on  a  different  cause  of  action 
may  be  commenced  in  the  state  court  and  carried  to  judg- 
ment and  actual  possession  of  the  property  obtained  under 
it,  notwithstanding  the  pendency  of  the  action  in  the  fed- 
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eral  court.  Compton  «.  Jeaup^  68  Fed.  Rep.  263.  That  does 
not  militate  at  all  against  the  principle  that  where  the  fed- 
eral court  acquires  jurisdiction  of  a  suit,  such  jurisdiction  is 
exclusive  as  to  the  subject  matter  thereof  and  property  af- 
fected, in  its  actual  custody.  The  subject  matter  of  the  lien 
suit  was  the  enforcement  of  a  materialman's  lien  under  the 
laws  of  this  state,  against  the  Oconto  Water  Company.  In 
respect  to  that,  the>  jurisdiction  of  the  federal  court  was  ex- 
clusive, but  it  did  not  include  any  question  regarding  the 
rights  of  the  mortgagees.  They  were  not  necessary  parties^ 
were  not  made  parties,  and  were  not  affected  by  the  result* 
The  subject  matter  of  the  foreclosure  action  was  an  entirely 
different  matter.  True,  Andrews  &  Whitcomb  might  have 
been  made  parties  to  the  lien  action,  but  they  were  not. 
The  plaintiff  was  not  obliged  to  make  them  parties,  neither 
were  they  called  upon  to  request  to  be  made  such  for  the 
protection  of  their  rights.  Such  rights  were  in  no  way  in- 
volved in  the  mere  question  of  the  right  of  lien  as  against 
the  Oconto  Water  Company.  One  may  easily  be  led  astray 
on  questions  of  conflicting  jurisdiction  between  state  and 
federal  courts  by  not  keeping  in  mind  that  it  is  the  subject 
of  the  action  first  commenced  in  the  latter  court,  and  con- 
trol and  disposition  of  property  in  the  actual  custody  of 
such  court,  as  to  which  its  power  is  exclusive.  The  mere 
fact  that  a  suit  is  pending  in  the  federal  court  on  one  cause 
of  action  or  subject  of  action,  affecting  property  not  in  the 
custody  of  the  court,  does  not  prevent  the  commencement 
or  prosecution  of  any  number*  of  other  actions  between 
other  parties  on  other  causes  or  subjects  of  action  affecting 
the  same  property,  or  prevent  the  property  from  being 
seized  in  such  other  actions,  so  long  as  no  prior  possession 
of  the  res  by  the  federal  court  is  disturbed,  Corwpton  v. 
Jesup^  supra.  In  Gumbd  v,  Pitkin^  124  U.  S.  131,  we  have 
a  fair  type  of  the  cases  cited  to  our  attention  to  support  a 
contrary  view,  but  an  examination  of  it  will  disclose  that 
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the  property  was  in  the  actual  custody  of  the  court,  and 
that  solely  on  that  ground  it  was  held  that  the  court  had 
exclusive  jurisdiction.  It  was  distinctly  held  that  when  the 
federal  court  has  possession  of  property  under  a  writ  of  at- 
tachment, a  writ  may  properly  be  issued  in  an  action  in  a 
state  court  on  another  cause  of  action,  against  the  same 
property,  and  a  constructive  levy  be  made  thereon  by  a 
proper  notice  to  the  United  States  marshal  having  posses- 
sion thereof,  and  that  the  cause  in  the  state  court  may  pro- 
ceed to  judgment;  and  after  the  plaintiff's  rights  therein 
shall  have  been  adjudged  he  may  apply  to  the  federal  court 
to  have  such  rights  protected  in  the  distribution  of  the  pro- 
ceeds of  the  property  by  the  latter  court.  Thus,  it  is  seen 
that  identity  of  subject  of  action,  or  disturbance  of  actual 
possession,  is  what  limits  the  exclusive  jurisdiction  of  the 
federal  court  as  applied  to  this  case.  In  that  view  it  is 
readily  seen  that  the  proceedings  in  the  state  court  to  fore- 
close the  Andrews  &  Whitcomb  mortgages  did  not  conflict 
in  the  slightest  degree  with  the  jurisdiction  of  the  federal 
court  to  enforce  appellant's  lien  against  the  Oconto  Water 
Company. 

The  only  other  question  that  need  be  noticed  is  a  claim 
that- the  court  erred  in  granting  aflBrmative  relief  to  re- 
spondent. The  theory  advanced  is  that  in  the  absence  of  a 
counterclaim,  or  prayer  for  affirmative  relief,  no  such  relief 
whatever  can  be  granted.  On  that,  Casgrain  v,  Milwaukee 
Co.  81  Wis.  113,  is  cited.  The  affirmative  relief  there  in- 
volved was  the  reformation  of  a  written  instrument.  Also 
Weld  V.  Johnson  Mfg.  Co.  86  Wis.  549,  where  an  accounting 
was  necessary  to  make  the  defense  effective;  moreover  it 
was  an  action  of  ejectment  where  an  equitable  defense  was 
pleaded  under  the  statute,  which  says  that  the  defendant 
shall  demand  such  judgment  as  he  claims.  Neither  case 
has  any  bearing  on  the  point  here  raised.  Reynolds  v. 
Stockton^  140  U.  S.  254,  is  also  cited.    There  the  matter  ad- 
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judged  was  entirely  outside  the  issues  made  by  the  plead- 
ings. The  question  of  whether  the  judgment  could  have 
been  thus  broad  without  a  prayer  for  relief  consistent  there- 
with, had  the  issues  been  thus  consistent,  was  not  consid- 
ered or  decided.  11  Ency.  of  PL  &  Pr.  868,  877,  879,  is 
also  called  to  our  attention.  There  it  is  said  that  the  judg- 
ment must  be  no  broader  than  the  issues  and  that  afSrma- 
tive  relief  should  not  be  granted  except  in  conformity  with 
the  pleadings,  but  that  such  relief  is  proper  where  justified 
by  the  pleadings  and  proof,  though  not  prayed  for.  Sec. 
2883,  Stats.  1898,  provides  that  the  judgment  may  give 
to  a  defendant  any  afl^rmative  relief  to  which  he  may  be 
entitled.  This  court  early  held  that  under  such  provision, 
a  prayer  for  relief  in  the  answer,  though  proper,  is  not  nec- 
essary. Benedict  v.  Horner^  13  Wis.  256.  "  Its  language," 
said  the  court,  "  is  applicable  to  all  issues.  .  .  .  The 
fact  that  affirmative  relief  is  not  prayed  for  is  not  material. 
The  facts  constituting  the  foundation  for  it  being  suffi- 
ciently stated,  that  is  all  that  is  now  required  by  law." 
Here  the  facts  affirmatively  adjudged  in  defendant's  favor 
were  pleaded  as  a  defense.  The  allegations  showed,  if  true, 
the  paramount  character  of  defendant's  title,  and  they 
were  established  on  the  trial.  The  decree,  in  form,  follows 
the  issues  so  established  in  defendant's  favor.  It  is  no 
broader  and  of  no  more  effect  than  a  mere  judgment  of  dis- 
missal on  the  merits.  Such  a  judgment  would  be  res  ad- 
judicata  as  to  all  questions  embraced  within  the  issues. 
Amory  v.  Amory^  26  Wis.  152;  Durant  v.  JEsaex  Co.  7  Wall. 
107;  Swan  L,  <&  C.  Co.  v.  Frank,  148  U.  S.  603. 

A  judgment  granting  affirmative  relief  on  a  matter  prop- 
erly the  subject  of  a  counterclaim,  and  which  cannot  be 
made  effective  without  such  relief,  as  in  case  of  the  reforma- 
tion of  a  written  contract,  of  course  is  not  proper.  The  rule 
above  discussed  does  not  apply  to  such  a  case.  Where,  how- 
ever, facts  pleaded  as  a  defense,  when  established,  are  ef- 
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fectoal  to  defeat  the  plaintifPs  cause  of  action  without  any 
affirmative  relief ,  then  a  judgment  formally  adjudicating 
the  existence  of  such  facts,  or  the  effect  of  them,  is  always 
proper.  A  judgment  of  dismissal  of  the  plaintiff's  complaint 
covers  the  ground,  but  the  more  formal  judgment,  express- 
ing upon  its  face  the  effect  of  the  adjudged  facts,  goes  no 
further,  and  may  be  considered  a  correct,  if  nol  the  better, 
practice.  The  judgment  appealed  from  is  in  strict  conform- 
ity with  the  foregoing.  The  trial  court  found  the  facts,  and 
as  the  legal  effect  thereof  decided  that  plaintiff  was  not  en- 
titled to  any  lien  on  the  property  in  controversy;  that  de- 
fendant was  the  owner  and  holder  of  the  property  free  and 
clear  of  any  claim  of  the  plaintiff;  that  plaintiff  was  not 
entitled  to  any  relief  in  the  action;  and  that  defendant  was 
entitled  to  a  judgment  on  the  merits  dismissing  the  com- 
plaint and  the  action.  The  judgment  entered,  in  addition 
to  the  formal  dismissal  of  the  complaint  and  action,  ad- 
judged the  effect  of  the  facts  as  contained  in  the  trial  court's 
conclusions  of  law  upon  which  the  entry  of  the  judgment 
of  dismissal  was  directed. 

The  foregoing  leaves  nothing  further  to  be  said.  The 
record  appears  to  be  free  from  error.  The  judgment  must 
be  affirmed. 

By  the  Court. —  Judgment  affirmed. 


Despins,  Appellant^  vs.  The  Chicago,  Milwaukee  &  St. 
Paul  Kailway  Compaijit,  Eespondent. 

November  11  —  DeceftinSber  16, 1899. 

Bailroads:  Master  and  servant:  Personal  injuries:  Negligence, 

Plaintiff,  a  brakeman,  was  injured  while  at  the  rear  of  the  train  as- 
sisting in  switching  cars.  A  signal  was  given  by  the  conductor, 
which  the  engineer  and  brakeman  at  the  tender  understood  to 
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mean  to  cut  off  aH  the  cars,  and  which  plaintiff  understood  to 
be  to  cut  off  the  last  car.  Held,  that  it  being  conceded  that  the 
*  engineer  was  guilty  of  no  negligence  in  undeiptanding  and  acting 
upon  the  conductor's  signals,  he  was  not  guilty  of  negligence  in 
giving  his  i^ttention  to  the  brakeman  at  the  tender,  who  was  cut- 
ting off  all  the  cars,  and  in  failing  to  see  the  signals  of  plaintiff, 
and  was  not  bound,  as  a  reasonable  man,  to  anticipate  that  the 
plaintiff  would  put  himself  in  a  position  of  danger,  where  the  in- 
creased speed  of  the  train  would  be  likely  to  do  him  injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:.  8.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  for  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  one  of  defendant's 
firemen,  who  was  tempprarily  in  charge  of  one  of  its  loco- 
motives. The  train  crew  were  engaged  in  switching.  It  is 
alleged  that,  while  engaged  in  the  discharge  of  his  duties  as 
brakeman,  the  plaintiff  stepped  between  two  moving  cars 
to  draw  the  coupling  pin  to  cut  off  one  of  the  cars;  that, 
while  so  engaged,  the  fireman  who  was  operating  the  en- 
gine negligently  and  carelessly  increased  the  speed  to  such 
an  extent  as  to  make  the  discharge  of  that  duty  unneces- 
sarily and  unreasonably  dangerous,  and  the  plaintiff,  being 
compelled  to  move  with  great  haste,  tripped  against  a  spike 
carelessly  left  in  the  block  of  a  switch,  fell,  and  had  his  right 
leg  so  crushed  as  to  require  amputation. 

The  jury  rendered  a  special  verdict  as  follows:  ^^  First 
QtieMion.  Was  the  plaintiff  injured  April  4,  1896,  while  en- 
gaged in  switching  cars  for  the  defendant  at  Marinette? 
A.  Yes  (By  the  court).  Second  Question.  Were  the  cars 
which  the  plaintiff  was  uncoupling  at  the  time  of  his  injury 
moving  from  a  point  near  the  sidewalk  on  the  west  side  of 
State  street  to  switch  No.  3  at  a  speed  which  rendered  the 
plaintiff's  said  work  unreasonably  dangerous.  A.  Yes  (By 
the  court).  Third  Question.  Was  Mullendyke,  who  was  run- 
ning the  engine,  guilty  of  negligence  in  pushing  said  cars  so 
that  they  moved  at  that  time  at  the  speed  they  were  going  ? 
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A.  Yes.  JPburth  Question.  If  your  answer  to  the  third  ques- 
tion should  be  *  Yes/  then  answer  this:  Was  said  negligence 
of  said  MuUendyke  a  proximate  cause  of  the  plaintiff's  in- 
jury ?  A.  Yes.  Fifth  Question.  If  you  answer  the  fourth 
question  *  Yes/ then  answer  this:  Ought  a  man  of  ordinary 
intelligence  and  prudence,  in  MuUendyke's  position,  to  have 
reasonably  expected  that,  by  pushing  the  cars  at  the  speed 
at  which  he  pushed  them,  he  would  have  caused  some  such 
injury  to  the  plaintiff  as  that  sustained  by  him?  A.  Yes. 
Sixth  Question.  Was  the  defendant's  track,  at  the  place 
where  the  plaintiff  was  injured,  rendered  unnecessarily  and 
unreasonably  dangerous  by  reason  of  the  manner  in  which 
the  block  in  front  of  the  split  switch  was  spiked  down  ? 
A.  Yes.  Seventh  Question.  If  you  answer  the  sixth  question 
^  Yes,'  then  answer  this:  Was  such  condition  of  said  track  a 
proximate  cause  of  the  plaintiff's  injury?  A.  Yes.  Eighth 
Question.  If  you  should  answer  the  seventh  question  '  Yes,' 
then  answer  this:  Would  a  man  of  ordinary  intelligence  and 
prudence,  intrusted  with  the  duty  of  putting  said  track  in  a 
reasonably  safe  condition  at  that  place,  have  reasonably  ex- 
pected that  it^  condition  would  have  caused  some  such  in- 
jury to  an  employee  of  said  defendant  as  that  sustained  by 
the  plaintiff?  A.  Yes.  Ninth  Question.  Was  the  signal 
given  by  the  conductor  after  the  cars  were  over  switch  No.  1 
a  signal  to  cut  off  one  car  or  a  signal  to  draw  the  pin  ? 
A.  To  cut  off  one  car.  Tenth  Question.  Did  Depow  and 
MuUendyke  understand  the  conductor's  signal  to  be  a  sig- 
nal to  cut  off  all  the  cars,  and  act  upon  that  understand- 
ing? A.  Yes  (By  the  court,  with  consent  of  both  parties). 
Eleventh  Question.  Ought  a  man  of  ordinary  intelligence 
and  prudence,  in  Mullendyke's  position,  to  have  known  or 
expected  that  the  plaintiff  was  on  the  ground  between  the 
cars,  engaged  in  an  attempt  to  cut  off  one  car?  A.  Yes. 
Twelfth  Question.  Was  there  a  slight  want  of  ordinary  care 
on  the  part  of  the  plaintiff,  which  contributed  to  his  injury. 
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in  going  or  remaining  between  the  moving  cars  as  he  did  ? 
A.  No.  Thirteenth  Question.  Would  a  person  of  ordinary 
care  and  prudence,  in  the  plaintiflTs  situation,  have  remained 
between  the  cars  when  he  went  in  the  second  time,  after  he 
discovered  that  the  pin  was  stuck?  A.  Yes.  Fourteenth 
Qtcestion.  At  what  amount  do  you  assess  the  plaintiffs  dam- 
ages?   A.  $6,500." 

The  plaintiff  moved  for  judgment  on  the  verdict,  which 
was  denied.  The  defendant  made  a  motion  to  strike  out 
certain  answers  as  against  the  evidence,  and  to  change  certain 
other  answers  in  accordance  with  the  uncontradicted  evi- 
dence. After  due  consideration,  the  court  entered  the  fol- 
lowing order:  "It  is  ordered  that  the  special  verdict  be 
amended  as  follows,  to  wit:  (1)  The  answer  to  the  fourth 
question  of  the  special  verdict  is  stricken  out  as  contrary  to 
the  uncontradicted  evidence.  (2)  The  answer  to  the  fifth 
question  of  the  special  verdict  is  stricken  out  as  contrary  to 
the  uncontradicted  evidence,  and  at  variance  with  the  tenth 
finding  of  the  special  verdict  entered  by  consent  of  the  par- 
ties. (3)  The  answers  to  the  sixth,  seventh,  and  eighth  ques- 
tions of  the  special  verdict  are  stricken  out,  and  in  lieu  thereof 
is  inserted  the  answer  '  No '  to  each  of  such  questions,  as  in 
accordance  with  the  uncontradicted  evidence.  (4)  The  an- 
swer to  the  eleventh  question  of  the  special  verdict  is  stricken 
out  as  contrary  to  the  uncontradicted  evidence,  and  at  vari- 
ance with  the  tenth  finding  of  the  special  verdict  entered  by 
consent  of  the  parties,  and  said  question  is  hereby  answered 
'  No.'  (5)  The  answer  to  the  twelfth  question  of  the  special 
verdict  is  stricken  out  as  contrary  to  the  uncontradicted  evi- 
dence, and  said  question  is  hereby  answered  '  Yes.'  (6)  The 
answer  to  the  thirteenth  question  of  the  special  verdict  is 
stricken  out  as  contrary  to  the  uncontradicted  evidence,  and 
the  same  is  hereby  answered  *  No.'  It  is  further  ordered 
that,  upon  the  verdict  as  so  amended,  and  upon  the  plead- 
ings, records,  and  uncontradicted  evidence,  the  defendant  is 
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entitled  to  judgment  dismissing  the  complaint,  and  for  costs. 
Let  judgment  be  entered  accordingly." 

Judgment  was  thereupon  entered  for  defendant^  and  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Wiffman  <&  Martin^ 
and  oral  argument  by  P.  H,  Martin. 

For  the  respondent  there  was  a  brief  by  Oreene,  Vroman^ 
FairchUdy  North  &  Parkery  and  oral  argument  by  II,  0. 
Fairchild. 

Sabdben,  J.  The  facts  upon  which  defendant's  negligence 
is  predicated  may  be  stated  as  follows:  The  engine  had  gone 
up  a  side  track,  and  coupled  to  three  cars.  These  cars  were 
drawn  upon  the  main  track.  Depow,  one  of  the  brakemen^ 
climbed  on  top  of  the  cars,  and  plaintiff  hung  on  the  ladder 
of  the  rear  car.  As  the  cars  were  being  pulled  up  to  the 
switch,  Earn,  the  conductor,  gave  a  signal.  Plaintiff  read 
the  signal  to  cut  off  one  car.  Depow  understood  it  to  be  a 
si^al  to  cut  off  all  the  cars,  and  so  repeated  it  to  Mullen- 
dyke;  who  was  acting  engineer.  After  the  cars  had  passed 
the  switch,  the  plaintiff  left  the  cars,  threw  the  switch,  and, 
as  they  came  by  him,  went  in  and  drew  the  pin  of  the  last 
car,  came  out,  and,  with  his  back  to  the  engine,  gave  a  slow- 
down signal.  While  running  beside  the  moving  cars,  he 
noticed  that  the  pin  he  bad  drawn  had  slipped  back  into 
place.  He  immediately  went  between  the  cars,  and  at- 
tempted to  draw  it,  but  had  some  difficulty,  on  account  of 
its  being  bent.  As  he  was  at  work  attempting  to  draw  the 
pin,  the  speed  of  the  car  had  been  considerably  increased. 
While  so  running  between  the  cars,  his  foot  hit  something, 
presumably  a  spike  holding  the  blocking  to  a  switch,  and 
he  was  thrown  down  and  injured.  MuUendyke  saw  the 
signal  given  by  Earn,  and  understood  it  to  be  a  signal  to 
cut  off  all  the  cars.  After  the  cars  had  been  pulled  beyond 
the  switch,  Depow,  who  was  riding  on  the  top  of  the  cars^ 
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slid  down  the  brake  rod  next  to  the  tender,  and  pulled  the 
pin.  Plaintiff,  after  throwing  the  switch,  gave  the  kick 
signal,  and,  as  Depow  slid  down  the  brake  rod,  MuUendyke 
gave  his  attention  to  him.  Depow  also  gave  a  quick-kick 
signal.  In  response  to  this  signal,  MuUendyke  set  his  en- 
gine in  rapid  motion,  and  continued  it  until  plaintiff  was 
injured.  The  element  of  negligence  which  is  said  to  render 
the  defendant  liable  consists  in  the  failure  of  MuUendyke  to 
see  and  observe  the  signals  given  by  plaintiff.  The  court 
charged  the  jury  as  follows:  "  Now,  the  particular  in  which 
he  is  charged  with  being  negligent  is  the  speed  of  the  train — 
the  cars  —  from  the  time  the  plaintiff  claims  he  went  in  to 
make  the  second  cut  and  the  time  the  plaintiff  was  injured. 
I  say  it  is  not  claimed  that  any  act  on  the  part  of  MuUen- 
dyke up  to  that  time  was  negligence,  or,  in  other  words,  it 
is  conceded  that  he  was  not  negligent  in  taking  the  signal 
from  Mr.  Depow,  or  in  reading  the  signal  given  by  Mr. 
Karn,  the  conductor,  and  acting  upon  it;  and  he  was  not 
negligent  up  to  the  time  it  is  claimed  that  he  should  haVe 
stopped  the  train,  or  slacked  the  speed,  in  response  to  the 
signal  that  it  is  claimed  JUr,  Despins  gave  him."  This  charge 
was  not  excepted  to,  and  the  fact  stated  is  clinched  by  the 
tenth  finding,  answered  by  the  court  by  consent  of  counsel, 
that  both  Depow  and  Mullendyke  understood  the  conduct- 
or's signal  to  be  a  signal  to  cut  off  all  the  cars,  and  acted 
upon  such  understanding.  Thus  it  appears  to  be  a  fact  con- 
ceded and  found  that  Mullendyke  understood  that  aU  the 
cars  were  to  be  cut  off  and  kicked  back,  and  acted  upon 
such  understanding.  With  such  understanding  in  mind,  he 
would  very  naturally  turn  his  attention,  as  ho  did,  to  the 
brakeman  charged  with  the  duty  of  cutting  off  the  cars.  It 
was  from  him  that  signals  were  to  be  expected.  There  was 
nothing  in  the  circumstances  that  would  lead  him  to  believe 
or  expect  that  the  plaintiff  would  go  between  the  cars.  He 
supposed,  as  he  had  a  right  to  suppose,  that  plaintiff  intended 
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to  "  ride  the  cars  down."  With  the  fact  in  mind  that  Depow 
was  to  cut  off  the  cars  froQi  the  tender,  it  was  his  absolute 
daty  to  direct  his  attention  to  him.  He  was  not  expecting 
a  signal  from  plaintiff,  and  had  no  reason  to  expect  one. 
He  had  no  reason  to  anticipate  that  plaintiff  would  put  him- 
self in  a  place  of  danger,  or  that  he  would  do  anything  dif- 
ferent from  his  duty  to  mount  the  cars,  and  ride  them  down 
the  main  track.  But,  even  if  he  had  seen  plaintiff's  signal, 
there  was  nothing  in  the  situation  that  would  have  led  him 
to  refer  it  to  any  cut  attempted  to  be  made  by  him.  It 
would  have  conveyed  no  other  idea  than  that  the  cut  had 
been  made,  and  hence  the  speed  with  which  the  cars  were 
being  kicked  back  would  have  been  a  matter  of  indifference. 
These  facts  are  so  conclusive  that  it  leaves  the  plaintiff's 
case  without  any  substantial  foundation.  To  warrant  a  re- 
covery, there  must  be  negligence  proven,  and  such  negli- 
gence must  have  been  the  proximate  cause  of  the  injury. 
Plaintiff's  case  lacks  both  these  important  elements.  It  being 
conceded  that  the  engineer  was  guilty  of  no  negligence  in 
understanding  and  acting  upon  the  conductor's  signals,  there 
was  nothing  in  the  case,  as  we  view  it,  which  should  have 
led  him,  as  a  reasonable  man,  to  anticipate  that  the  plaintiff 
would  put  himself  in  a  position  of  danger,  where  the  in- 
creased speed  of  the  train  would  be  likely  to  do  him  injury. 
This  conclusion  reaches  the  vitals  of  the  case,  and  renders 
a  discussion  of  other  questions  raised  unnecessary.  The  ac- 
tion of  the  trial  court  was  fully  justified. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed, 

BoDos,  J.y  dissents. 
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November  11 — December  IS,  1899. 

MunieipcU  corporations:  Contracts:  Waterworks:  Statutes:  Implied  pow- 
ers: Limitation  on  taxation:  Constitutional  law:  Trust  fund: 
Equity:  Findings. 

1.  In  1890  the  city  of  Oconto  entered  into  a  contract  with  a  corpora- 

tion, organized  for  supplying  water,  to  build  and  operate  a  system 
of  waterworks  therein,  and  to  pay  it  certain  annual  hydrant  rent- 
al&  The  city  charter  (ch.  449,  Laws  of  1869,  as  amended  by  ch.  56, 
Laws  of  1882)  contained  no  direct  authority  for  such  contract,  but 
Bubd.  11,  sea  3,  subch.  IV,  which  was  not  changed  by  this  amend- 
ment, authorized  the  city  '*  to  make  and  establish  public  •  .  . 
pumps,  wells,  cisterns,  and  reservoirs,  and  to  provide  for  the  erec- 
tion of  waterworks  for  the  supply  of  water  to  the  inhabitants." 
8ea  1780,  R.  S.  1878,  as  amended  by  ch.  211,  Laws  of  1879  (sea  1780a, 
Stats.  1898),  provided  that  any  city  or  village,  not  theretofore  pos- 
sessing it,  might  contract  **  for  water  for  fire  and  other  purposes  ** 
upon  such  terms  as  could  be  agreed  upon.  Hdd,  that  the  latter 
statute  vested  in  said  city  plenary  powers  in  that  regard,  not  before 
possessed  by  it  with  certainty,  which  were  not  affected  by  the  fact 
that  the  city  charter  had  been  amended  and  re^nacted  in  1882; 
and  that  the  city  had  power  to  make  such  contract  when  entered 
into^  its  charter  containing  nothing  repugnant  thereta 

2.  The  city  diarter  of  Oconto  (sea  2,  subch.  V,  ch.  56,  Laws  of  1882) 

contained  a  limitation  upon  the  power  to  levy  taxes  for  current 
expenses  of  not  to  exceed  one  half  of  one  per  cent  on  the  assessed . 
valuation,  which  was  $980,000.  The  contract  in  question  required 
the  annual  levy  of  |6,900  to  pay  such  hydrant  rentals.  Held,  that 
ch.  211,  Laws  of  1879  (sea  1780a,  Stata  1898),  having  given  the 
power  to  make  the  contract,  power  to  carry  out  the  contract  was 
also  given,  by  implication,  to  the  extent  of  raising  taxes  for  that 
purpose  beyond  the  charter  limitation. 
8.  The  purpose  expressed  by  ch.  211,  Laws  of  1879  (sec.  1780a»  Stats. 
1898),  being  a  purely  municipal  purpose,  and  the  indebtedness  in- 
curred thereunder  not  exceeding  the  constitutional  limit  of  five 
per  cent,  on  the  assessed  valuation  of  the  city,  the  discretion  exer- 
cised by  the  legislature  in  authorizing  the  raising  of  taxes  there- 
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for  beyond  its  charter  limitation  does  not  violate  sec.  8,  art  XI, 
Const,  making  it  the  duty  of  that  body  to  organize  cities,  and  to 
restrict  their  power  to  levy  taxes  so  as  to  prevent  abuse  in  tax- 
ation. 

4k  It  being  determined  that  the  charter  limitations  do  not  stand  in  the 
way  of  carrying  out  such  conti-act,  the  fact  that  it  was  to  run  for 
thirty  ^'ears  is  not  so  great  a  length  of  time  that  it  can  be  said, 
as  a  matter  of  law,  that  the  contract  is  unreasonable,  and  hence 
void 

&  While  the  money  raised  by  taxation  to  discharge  such  contract  is  a 
trust  fund  in  the  sense  that  it  cannot  be  diverted  to  other  pur- 
poses, equity  will  only  interfere  to  prevent  its  threatened  diversion; 
for  other  relief  the  plaintiff  must  be  left  to  his  remedy  at  law ;  and 
the  intent  to  divert,  alleged  in  the  complaint  being  denied  by  the 
answer,  in  the  absence  of  proof  a  finding  that  all  the  allegations 
of  the  complaint  are  true  cannot  be  sustained  in  that  particular. 

[d.  Whether  all  charter  limitations  on  the  amount  of  taxes  that  can  be 
levied  to  pay  rentals  for  water  and  lighting  are  removed  by  ch. 
861,  Laws  of  1897,  not  determined.] 

Appeals  from  judgments  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.  Jieversed  in  the 
action  in  equity y  affirmed  in  the  action  at  law. 

Two  actions,  one  in  equity,  and  the  other  at  law.  In  the 
first  action  it  is  alleged  that  the  plaintiff  is  a  corporation 
organized  under  the  laws  of  this  state  for  the  purpose  of  con- 
structing and  operating  waterworks  in  said  city;  that  in 
August,  1890,  the  Oconto  Water  Company,  a  corporation, 
entered  into  a  contract  with  the  city,  by  a  proper  ordinance, 
to  build  and  operate  a  system  of  waterworks  in  said  city, 
which  were  completed  and  accepted  by  the  city  in  Septem- 
ber, 1891;  that  in  July,  1892,  the  privileges  and  franchises 
of  the  Oconto  Water  Company  were  sold  and  transferred  to 
the  plaintiff;  that  said  company  and  this  plaintiff  have  fully 
complied  with  the  terms  of  said  contract,  and  the  city  has 
accepted  the  service  so  rendered,  without  objection  or  com- 
plaint, and  has  each  year  levied  and  collected  the  special  tax 
to  pay  the  hydrant  rentals,  as  provided  by  said  contract  or 
ordinance,  up  to  1898;  that,  under  the  terms  of  the  ordi- 


^8  SUPKEME  OOUET  OF  WISCONSIN.        [105 

Oconto  Citj  Water  Supply  Ca  vs.  The  City  of  Oconta 

nance  and  subsequent  ordinances,  the  hydrant  rental  for  1897 
amounted  to  $6,900,  payable  in  semi-annual  instalments,  the 
one  coming  due  on  January  1,  1898,  being  the  last  one  that 
was  paid;  that  on  January  14,  1898,  the  city  instructed  the 
city  attorney  to  notify  the  plaintiff  that  the  city  believed 
the  hydrant  rental  was  excessive,  and  July  5, 1898,  a  resolu- 
tion was  adopted  refusing  to  pay  further  rentals,  for  the  rea- 
son that  the  city  considered  the  contract  invalid,  and  the 
hydrant  rentals  unreasonably  high,  and  offering  to  pay  the 
sum  of  %4^  per  year  per  hydrant  in  lieu  of  the  amount  stipu- 
lated in  the  contract;  that  the  city  refused  to  pay  the  rental 
due  July  1, 1898,  amounting  to  $3,450,  which  sum  it  had  in 
its  treasury,  raised  for  that  purpose ;  that  plaintiff  is  informed 
and  believes  that,  unless  restrained,  the  city  will  divert  said 
fund  to  other  purposes;  that  the  prompt  and  efficient  per- 
formance of  its  duties  by  plaintiff  depends  largely  upon 
the  performance  by  the  city  o'f  its  obligations  under  the  con- 
tract; that  plaintiff  is  informed  and  believes  that  the  city 
does  not  intend  to  levy  the  tax  for  the  year  1898  to  pay  the 
rentals  due  in  1899,  but  only  sufficient  to  pay  the  reduced 
rental  at  the  rate  before  mentioned ;  and  that  the  plaintiff 
has  no  adequate  remedy  at  law,  as  the  city  has  no  special 
fund  to  pay  any  final  judgment  rendered,  and  there  would 
be  a  multiplicity  of  actions  to  obtain  relief.  The  demand 
for  relief  is  that  the  city  be  restrained  from  diverting  the 
trust  fund  of  $3,450,  raised  to  pay  the  rental  due  July  1, 1898, 
and  that  the  city  and  its  common  council  be  commanded  to 
levy  and  collect  a  special  tax  of  $6,900  to  pay  the  rentals 
coming  due  in  1899. 

The  answer  set  up  that,  at  the  time  the  waterworks  were 
completed  and  accepted,  sec.  2,  subch.  V,  ch.  56,  Laws  of  1882, 
being  the  city  charter,  provided  a  limitation  upon  the  power 
of  the  common  council  to  levy  taxes  of  not  to  exceed  one 
half  of  one  per  cent,  for  current  expenses,  and  also  a  like 
limitation  for  all  other  purposes,  except  for  schools,  bridges, 
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and  the  payment  of  principal  and  interest  of  any  outstand^ 
ing  debts  or  obligations,  and  that  the  city  had  no  other  or 
greater  power  to  levy  taxes  for  the  purpose  of  waterworks 
or  fire  protection  than  as  prescribed  therein.  The  answer 
further  sets  up  the  levies  made  by  the  city  from  year  to  year 
since  the  contract  was  made,  which  were  claimed  to  be  in 
excess  of  the  power  of  the  city  to  levy  taxes  for  those  pur- 
poses under  the  limitations  mentioned,  and  alleges  that  be- 
cause the  contract  required  the  city  to  raise  an  annual  tax 
of  at  least  $6,500  for  thirty  years,  and  said  sum  was  larger 
than  the  city  had  any  right  to  levy,  it  was  uUra  vires  and 
void.  It  also  set  out  facts  from  which  it  was  claimed  the 
contract  was  unreasonable,  and  ought  to  be  declared  void, 
and  that  the  city  was  only  liable  for  the  reasonable  value  of 
the  services  rendered.  It  was  also  alleged  that  the  plaintiff 
had  an  adequate  remedy  at  law,  and  expressly  denied  any 
intention  to  use  or  divert  the  sum  raised  to  pay  the  rental 
due  in  July,  1898. 

The  court  found  all  the  allegations  of  the  complaint  to  be 
true;  that,  at  the  time  of  the  commencement  of  the  action, 
the  said  sum  of  $3,450  raised  by  the  city  to  pay  the  rental 
due  July  1,  1898,  was  in  the  city  treasury,  and  that  Decem- 
ber 10, 1898,  the  city  paid  plaintiff,  by  consent,  the  sum  of 
$1,835.25,  the  remainder  remaining  in  the  treasury;  that  to- 
pay  the  rental  due  January  and  July  1, 1899,  the  city  only 
raised  the  sum  of  $4,326.26;  that  the  city  had  refused  to 
pay  the  rentals  due  under  the  contract,  and  intends  to  refuse 
to  pay  subsequent  rentals,  unless  the  plaintiff  accepts  the 
offer  to  pay  at  the  rate  of  $40  per  year  per  hydrant.  The 
findings  further  determine  the  amount  the  city  has  raised 
each  year  by  taxation  for  the  purpose  of  paying  its  rentals, 
and  the  valuation  of  property  in  the  city.  The  court  con^- 
eluded,  among  other  things,  that  the  plaintiff  was  entitled 
to  judgment  declaring  the  contract  valid,  and  declaring  it 
•   the  duty  of  the  city,  so  long  as  the  contract  remained  in 
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force  and  was  duly  performed  by  plaintiflf,  to  annually  levy 
and  collect  a  tax  sufficient  to  pay  the  hydrant  rentals  as  they 
should  become  due,  and  also  to  levy  a  tax  to  make  up  the 
diflference  in  the  tax  levied  for  the  year  1898,  and  also  to  a 
judgment  restraining  the  city  from  diverting  the  money  otf 
hand,  or  which  might  thereafter  be  raised  by  taxation  for 
that  purpose,  to  any  other  purpose  than  the  payment  of  the 
hydrant  rentals,  and  requiring  the  city  to  pay  over  the  money 
on  hand. 

Judgment  was  accordingly  entered  for  the  plaintiflf  pur- 
suant to  these  findings. 

The  action  at  law  is  based  upon  the  instalment  of  hydrant 
rental  that  became  due  January  1, 1899,  and  which  the  city 
refused  to  pay.  The  answer  is  similar  to  the  one  in  the  other 
suit.     Both  actions  were  tried  by  the  court. 

In  the  second  action,  findings  were  made  for  the  plaintiflf, 
and  judgment  entered  for  the  plaintiflf. 

Appeals  from  both  judgments  were  taken  by  defendant. 

For  the  appellant  there  were  briefs  by  P,  II.  Lynch  and 
D.  G.  Olassouj  attorneys,  and  ISanborn^  Luae  <&  JSUiSj  of  coun- 
sel, and  oral  argument  by  ^.  Z.  Sanborn  and  Z.  K.  Zuse. 
They  contended,  inter  alia,  that  the  city  of  Oconto  had  no 
lawful  right  to  comply  with  the  judgment  and  therefore  the 
judgment  was  unauthorized.  Sec.  23,  subch.  V,  and  subd.  6, 
sec.  7,  subch.  X,  ch.  56,  Laws  of  1882 ;  sec.  3,  art.  Xl,  Const. ; 
State  ex  reL  Marhiette,  T.  &  W.  R,  Co,  v.  Tomahawk^  96  Wis. 
73 ;  CampbeU  v.  Kenosha,  5  Wall.  194 ;  Bank  of  Rome  v.  Rome^ 
18  N.  Y.  38;  Feoj}le  v,  Mahaney,  13  Mich.  497;  Maloy  v. 
Marietta,  11  Ohio  St.  636;  Ilines  v.  Leavemoorth,  3  Kan.  186; 
BvUv.  Conroe,  13  Wis.  233;  Ea/rleav.  Wells,  94  Wis.  285,  298; 
U.  S.  V,  Macon,  99  U.  S.  582;  U,  S.  ex  rel.  Ranger  v.  New 
Orleans,  2  Woods,  230 ;  Heine  v.  Levee  Comm^rs,  1  Woods,  246, 
247;  StaU  ex  rd.  Shackelton  v.  GuUeriberg,  39  N,  J.  Law,  660; 
Patterson  v.  Spearman,  37  Iowa,  36 ;  Beaulieu  v.  Pleasant 
HiU,  14  Fed.  Rep.  222;  Supervisors  v.  U.  S.  18  Wall.  71;  1 
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Dillon,  Mun.  Corp.  (3d  ed.),  §  162.  The  contract  extending 
for  thirty  years  is  unreasonable  and  void.  Lamar  W.  cfe  E. 
L.  Co.  V.  Lamar ^  128  Mo.  188;  Wahlschlager  v.  LAherty^  23 
Wis.  362;  Kane  v.  School  Dwtrict^  62  Wis.  502;  Loan  Asso. 
V.  Topeka^  20  Wall.  655 ;  Davenport  v.  Kldnachmidt^  6  Mont. 
602;  Los  Angeles  C.  F.  Co.  v.  Los  Angeles,  88  Fed.  Rep.  736; 
Brenham  v,  Brenham^  67  Tex.  542;  Richmond  G.  G.  L.  Co. 
V.  Middletonj  59  N.  Y.  228;  Garrison  v.  Chicago,  7  Biss.  488; 
Thrift  V.  Elizabeth  City,  122  N.  C.  31;  Saginaw  G.  L.  Co.  v. 
Saginaw,  28  Fed.  Rep.  629;  State  ex  rd.  AtCy  Gen.  v.  Cin- 
cinnati G.  L.  dk  C.  Co.  18  Ohio  St.  262;  *Long  v.  Dvluth,  49 
Minn.  280. 

Geo.  G.  Greene,  for  the  respondent,  contended,  inter  alia^ 
■that  equity  will  direct  the  levy  and  collection  of  taxes  neces- 
sary to  provide  and  maintain  the  trust  fund  created  for  pay- 
ment of  the  amounts  to  become  due  on  the  contract.  Ch.  361, 
Laws  of  1897;  People  v.  Canal  Board,  55  N.  Y.  394;  Grem  v. 
Mumford,  5  R.  I.  472;  Miller  v,  Drane,  100  Wis.  1;  Prescott 
V.  Everts,  4  Wis.  314;  Aket^Vy  v.  Vilas,  15  Wis.  401 ;  Vam,  Ren- 
sdaer  *o.  Van  Rensela^r,  113  N.  Y.  207,  214;  Kilboume  v. 
Supers  of  SvUivan  Co.  137  N.  Y.  178;  Fowler  v.  Brown,  61 
Neb.  414;  Watson  v.  Sutherland,  5  Wall.  74;  Lyon  v.  Mc- 
Laughlin, 32  Vt.  423;  Kimherley  cfe  Clark  Co.  v.  Hewitt,  75 
Wis.  371;  1  Spelling,  Extraordinary  Relief,. §§  468,469,  486, 
504;  Whitemxm  v.  Fayette  G.  Co.  139  Pa.  St.  492;  Ernst  v. 
New  Orleams  W.  W.  Co.  39  La.  Ann.  650;  Last  Chance  W.  D. 
Co.  V.  IleiXbron,  86  Cal.  1 ;  Pennsylvania  R.  Co.  v.  St.  Louis, 
A.  ds  T.  H.  R.  Co.  118  U.  S.  290;  Union  Pacific  R.  Co.  v. 
a,  R.  I.  A  p.  R.  Co.  163  U.  S.  564,  600,  et  seq,;  FranUin 
Tel.  Co.  V.  Harrison,  145  U.  S.  459;  Pass  v.  McRae,  36  Miss. 
148;  Ogden  v.  Smcnders,  12  Wheat.  332;  Evans  v.  Virgin,  72 
Wis.  427;  Paine  v.  Jones,  93  Wis.  76. 

Bardeek,  J.    The  issues  involved  in  these  two  actions  are 
so  closely  allied  that  they  will  be  disposed  of  by  one  opin- 
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ion.  The  paramount  question  in  both  cases  is  whether  the 
contract  between  the  plaintiff  and  the  city  is  valid  or  in- 
valid.  The  city  Insists  that  it  is  invalid  for  two  reasons: 
first,  because  it  required  the  city  to  levy  a  greater  tax  for 
the  purpose  of  paying  hydrant  rentals  than  it  was  author- 
ized to  levy  for  all  current  expenses;  and,  second,  because 
of  the  charter  limitation  and  the  actual  necessities  of  the 
city,  a  contract  running  for  thirty  years  was  unreasonable. 
1.  The  city  was  incorporated  by  ch.  449,  P.  &  L.  Laws  of 
1869.  By  subd.  11,  sec.  3,  subch.  IV,  the  city  was  author- 
ized "  to  make  and  establish  public  pounds,  pumps,  wells, 
cisterns  and  reservoirs,  and  to  provide  for  the  erection  of 
waterworks  for  the  supply  of  water  to  the  inhabitants." 
This  provision  is  also  contained  in  the  amended  charter  (ch. 
56,  Laws  of  1882).  It  will  be  observed  that  this  provision 
gives  no  direct  authority  to  the  city  to  enter  into  a  contract 
with  a  private  corporation  for  the  purpose  of  securing  a 
water  supply.  For  some  years  prior  to  the  revision  of  1878, 
the  law  perrpiitted  private  corporations,  organized  for  the 
purpose  of  manufacturing  gas,  to  contract  with  cities  for 
lighting  purposes,  and  allowed  them  the  privilege  of  laying 
pipes  in  the  streets.  The  law  passed  into  the  revision  of 
1878  as  sec.  1780.  By  ch.  211,  Laws  of  1879,  this  section  was 
amended  by  adding  thereto  the  following:  "And  any  cor- 
poration formed  for  the  purpose  of  constructing  and  oper- 
ating waterworks  in  any  city  or  village  in  this  state,  may 
make  and  entei*  into  any  contract  with  such  city  or  village 
to  supply  such  city  or  village  with  water  for  fire  and  other 
purposes,  upon  such  terms  and  conditions  as  may  be  agreed 
upon,  and  may,  by  the  consent  of  and  in  the  manner  agreed 
upon  with  the  proper  authorities  of  such  city  or  village,  us& 
any  street,  alley,  lane,  park  or  public  grounds  for  laying- 
water  pipes  therein,  provided,  no  permanent  injury  shall  be 
done  to  the  same ;  and  any  such  city  or  village  may,  by  con- 
tract duly  executed  by  the  proper  authorities,  acquire  the 
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right  to  use  the  water  supplied  by  such  corporation,  or  such 
portion  thereof  as  it  may  desire,  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon  by  such  corporation  and  the 
authorities  of  such  city  or  village." 

The  provision  now  appears  in  Stats.  1898  as  sec.  1780a. 
It  conflicts  with  no  provision  of  the  city  charter,  in  direct 
terms.  It  grants  express  powers  to  private  corporations  of 
the  kind  mentioned,  not  only  to  make  contracts,  but  also 
to  use  public  streets  and  grounds.  Any  city  or  village  not 
theretofore  possessing  it  was  granted  authority  to  contract 
for  water  "for  fire  and  other  purposes,"  upon*  such  terms  as. 
could  be  agreed  upon.  That  such  powers  existed  under  de- 
fendant's charter  admits  of  considerable  doubt.  In  EUin- 
wood  V.  Reedshurg^  91  Wis.  131,  it  was  said  that  the  general 
powers  in  respect  to  police  regulations,  the  preservation  of 
public  health,  and  the  general  welfare  included  the  power 
to  use  the  usual  means  of  carrying  out  such  powers,  and  that 
the  corporation  might  properly  erect  waterworks,  and  issue 
its  bonds  to  pay  therefor.  Ko  case  has  been  cited,  and  none 
has  been  found,  which  holds  that,  under  such  general  grants 
of  power,  the  city  may  contract  with  a  private  corporation, 
and  authorize  it  to  use  the  streets  for  its  purpose.  So  while, 
under  its  charter,  the  city  might  erect  its  own  system,  it  ad- 
mits of  very  grave  doubt  whether  it  might  grant  corporate 
franchises  to  a  private  corporation  for  that  purpose.  What- 
ever doubt  there  may  have  been  in  this  respect  is  resolved 
into  a  certainty  by  the  statute  quoted,  which  not  only  clothes 
the  city  with  plenary  powers  in  that  regard,  but  also  invests 
the  waterworks  corporation  with  authority  to  occupy  the 
streets,  provided  no  permanent  injury  was  done  to  the  same. 
Thus,  the  city  became  vested  with  a  power  it  did  not  possess 
to  a  certainty,  and  which  is  not  in  any  way  affected  by  the 
fact  that  the  city  charter  was  amended  and  re-enacted  in 
1882.  The  charter  provisions  referred  to  existed  in  the  orig- 
inal act  of  incorporation,  and  were  simply  carried  into  the 
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charter  of  1882  without  change.  This  eflPected  no  change 
in  the  law,  as  will  be  noted  by  reference  to  Olentz  v.  State^ 
88  Wis.  549,  and  cases  cited.  There  being  nothing  repug- 
nant to  the  law  of  1879  found  in  the  new  charter,  no  good 
reason  can  be  advanced  why  this  law  did  not  have  complete 
application  to  the  city  of  Oconto  when  the  contract  in  ques- 
tion was  entered  into.  The  authority  to  make  this  contract 
seems  clear  and  beyond  question. 

We  have  now  reached  a  point  where  it  becomes  necessary 
to  consider  what  effect,  if  any,  this  grant  of  power  has  upon 
the  charter  limitation  as  to  taxation.  The  court  has  found 
that  the  annual  revenue  of  the  city,  from  all  sources  other 
than  taxes,  and  applicable  to  the  payment  of  the  hydrant 
rental  mentioned  in  the  complaint,  if  the  city  has  not  the 
power  to  raise  money  sufficient  for  such  payments  by  taxa- 
tion, is  and  has  been,  since  the  date  of  the  contract,  more 
than  $6,000.  This  finding  has  not  been  successfully  chal- 
lenged, and  this  fact  might  render  it  unnecessary  to  deter- 
mine the  question  above  suggested.  But  it  is  claimed  that 
the  necessities  of  the  city  from  time  to  time  in  the  past  have 
required  a  levy  of  an  amount,  with  the  hydrant  rent,  in  ex- 
cess of  the  charter  limitation  of  one  per  cent.,  and  therefore 
it  is  insisted  that  the  contract  is  unreasonable  and  void,  be- 
cause it  appropriates  such  a  large  portion  of  the  city's  reve- 
nues for  so  long  a  time.  A  further  argument  is  that  the 
hydrant  rental  is  a  current  expense.  The  charter  limit  for 
current  expenses  is  one  half  of  one  per  cent.  The  valuation 
in  the  city  for  1898  was  only  about  $980,000.  The  entire 
amount  the  city  could  raise  for  all  purposes,  aside  from 
schools,  bridges,  and  debts,  is  about  $9,800,  and  hence  the 
city  cannot  carry  out  the  contract.  These  conditions  have 
developed  in  recent  years.  At  the  time  the  contract  was 
made,  the  city's  valuation  was  nearly  $1,300,000.  That  the 
contract  may  be  burdensome  is  no  reason  why  it  should  be 
declared  void.  The  city  has  waited  nearly  eight  years  before 
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making  a  complaint.  It  raised  no  question  as  to  plaintiff's 
performance,  so  that  there  are  no  equitable  considerations 
involved.  Its  chief  terror  seems  to  be  in  the  supposed  fact 
that  the  charter  limitation  as  to  taxation  is  being  exceeded. 
The  legislature  is  the  fountain  of  the  power  of  taxation. 
It  may  exercise  it  itself  or  delegate  it.  It  expressly  dele- 
gated the  power  to  the  city  of  Oconto  to  raise  taxes  for  cer- 
tain purposes,  not  to  exceed  the  limit  stated.  Ten  years 
later  it  expressly  authorized  the  city  to  make  a  contract  for 
a  water  supply  on  such  terms  as  could  be  agreed  upon.  At 
the  time  the  city  was  incorporated  the  plan  of  providing  a 
system  of  waterworks  for  small  municipalities  was  little 
thought  of.  Fifteen  years  later  the  idea  developed  to  such 
an  extent  that  such  plants  were  common,  even  among  the 
villages  of  the  state.  Now,  the  proposition  is  familiar  and 
fundamental  that,  when  authority  is  given  to  do  a  thing,  it 
carries  with  it,  by  implication,  authority  to  use  the  necessary 
means  by  which  it  may  be  done.  This  was  recognized  in 
MiUa  V,  GledBoU'^  11  Wis.  470,  and  is  the  principle  which  un- 
derlies EUinwood  v.  Reedshurg^  91  Wis.  131.  W  hether  special 
authority  to  a  municipality  to  do  an  act  will  impliedly  repeal, 
pro  tantOy  existing  charter  limitations  upon  the  rate  of  taxa- 
tion, is  a  question  upon  which  the  authorities  are  not  in 
accord.  Its  determination  involves  a  consideration  of  all 
the  circumstances,  and  a  construction  of  the  two  statutes. 
In  the  Heedshurff  Case  it  was  said  that  providing  for  fire  pro- 
tection was  essentially  a  work  of  public  utility,  and  comes 
within  objects  for  the  attainment  of  which  municipal  gov- 
ernments exist  as  much  as  anything  which  can  be  suggested. 
We  then  have  this  condition  of  things:  The  city  of  Oconto 
has  a  charter  limitation  which  permits  it  to  raise  by  taxation 
one  half  of  one  per  cent,  for  current  expenses.  Provision 
for  fire  protection  is  a  current  expense.  As  the  defendant 
contends,  the  ordinary  expenses  of  the  city  demand  the 
greater  part,  if  not  all,  of  the  funds  the  city  can  raise  under 
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this  limitation.  We  have  an  express  grant  of  power  from 
the  legislature  to  the  city  to  enter  into  a  contra^ct  with  a 
private  corporation  for  fire  protection  and  water  supply. 
The  necessity  for  fire  protection  is  admitted.  The  power  to 
secure  it  is  granted,  but  no  express  provision  is  given  by 
which  this  power  may  be  exercised.  We  believe  the  true 
rule  to  be  that  when  the  legislature  confers  authority  upon, 
a  municipal  body  having  power  to  levy  taxes  to  contract  a 
debt  for  some  specific  object,  and  makes  no  special  provision 
for  its  payment,  the  very  act  of  conferring  the  power  to 
create  the  liability  by  implication  clothes  the  municipal  au- 
thorities with  power  to  levy  the  necessary  tax  to  discharge 
it.  Peoria,  D.  &  E,  R,  Co,  v.  People  ex  rd,  Scott,  116  111. 
401;  Loan  A%%o.  v.  Topeka,  20  Wall.  655;  U.  S.  v.  Nmjo  Or- 
leans,  98  U.  S.  381 ;  Comm,  ex  rel.  Armstrong  v.  Allegheny 
Co,  ComrrCrs,  37  Pa.  St.  277;  Lowell  v.  Boston,  111  Mass. 
460;  4  Myer,  Fed.  Dec.  §  1163;  liaUs  Co.  Ct.  v.  U,  8.  106 
U.  S.  733.  See  Stale  ex  rd,  Hasbrovrck  v,  Milwaukee,  25  Wis. 
122;  Dillon,  Mun.  Corp.  §  741. 

There  are  decisions  holding  to  the  point  of  absolute  strict- 
ness that  the  power  to  tax  must  be  granted  in  terms,  but  we 
are  satisfied  that  the  rule  stated  is  more  in  consonance  with 
reason  and  justice,  and  will  not  lead  to  harmful  results.  How, 
then,  does  the  power  to  contract  affect  the  charter  limita- 
tion ?  This  limitation  was  inserted  in  the  original  charter 
in  1869,  when  the  city  was  in  its  infancy,  when  the  means 
for  fire  protection  were  meager,  and  when  the  necessities  of 
the  city  were  comparatively  few.  As  the  city  developed, 
and  its  necessities  increased,  the  legislature  saw  fit  to  invest 
it  with  authority  to  contract  for  fire  protection.  If  the  con- 
tention of  defendant  is  true,  we  have  a  grant  of  power,  with- 
out any  means  to  exercise  it,  because  the  city  is  prohibited 
from  raising  sufficient  taxes  to  pay  for  its  exercise.  The 
current  revenues  were  needed  for  other  necessary  purposes. 
No  such  absurd  result  could  have  been  intended  by  the  legis- 
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lature.  In  view  of  the  circumstances,  we  are  forced  to  the 
conclusion  that,  when  power  to  contract  was  given,  power 
to  carry  out  the  contract  was  also  given  by  implication  to 
the  extent  of  raising  taxes  for  that  purpose  beyond  the 
charter  limitation. 

But  it  is  said  that  this  would  be  in  violation  of  sec.  3, 
art.  XI,  of  the  constitution,  which  makes  it  the  duty  of  the 
legislature  to  organize  cities,  and  to  restrict  their  power  of 
taxation  so  as  to  prevent  abuse  in  taxation.  This  raises  the 
vexed  question  of  the  right  of  the  courts  to  interfere  with 
legislative  action  under  this  provision.  In  Foster  v.  Kenosha^ 
12  Wis.  616,  this  court  held  that,  when  a  municipal  corpora- 
tion was  created  without  express  restriction  upon  its  power 
to  levy  taxes,  it  could  exercise  that  power  only  for  legiti- 
mate municipal  purposes,  the  power  of  the  corporation  in 
that  respect  being  limited  by  the  object  and  purpose  of  its 
creation,  and  that  the  legislature  could  not  confer  an  un- 
limited power  to  levy  taxes  aside  from  and  above  what  was 
necessary  and  proper  for  legitimate  municipal  purposes;  and 
it  was  there  said:  "To  prevent  all  misapprehension,  how- 
ever, we  will  say  that  we  do  not  suppose  an  act  of  the  legis- 
lature creating  a  municipal  corporation,  but  imposing  no 
restriction  upon  the  power  of  such  corporation  to  levy  taxes 
and  borrow  money,  would  necessarily  be  void  for  that  rea- 
son. In  such  a  case,  the  city  authorities  would  only  have 
power  to  levy  taxes  and  raise  money  to  support  the  local 
government  and  for  proper  municipal  purposes.  And,  al- 
though the  wants  of  municipal  corporations  are  great,  they 
are  not  unlimited.  The  corporation  could  undoubtedly  raise 
all  the  revenues  sufficient  for  strictly  municipal  expenditures, 
but  could  not  raise  any  and  all  moneys  for  every  purpose 
which  might  promote  the  common  interest  of  the  city."  In 
Dean  v.  Borchseniua,  30  Wis.  236,  the  court  discussed  the 
difficulty  of  imposing  a  percentage  limit  for  street  improve- 
ments.   It  was  held  that  it  was  an  almost  impossible  duty 
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to  perform,  and,  while  not  so  stated,  the  conclusion  is  natural, 
from  the  discussion,  that,  if  there  was  a  restriction  on  the 
power  and  not  upon  the  amount  to  be  raised  by  taxation, 
the  court  could  not  interfere.  Many  cases  have  arisen  in 
other  states  with  similar  constitutional  provisions,  relating 
to  the  powers  and  duties  of  the  court  in  cases  where  no 're- 
strictions have  been  imposed  by  the  legislature.  The  matter 
is  thus  summed  up  in  Cooley,  Const.  Lim.  637:  "These  re- 
quirements, however,  impose  an  obligation  upon  the  legis- 
lature which  only  its  sense  of  duty  can  compel  it  to  perform. 
It  is  evident  that,  if  the  legislature  fails  to  enact  restrictive 
legislation,  the  courts  have  no  power  to  compel  such  action. 
Whether,  in  any  case,  a  charter  of  incorporation  could  be 
held  void  on  the  ground  that  it  conferred  unlimited  powers 
of  taxation  is  a  question  that  could  not  well  arise,  as  a  charter 
is  probably  never  granted  which  does  not  impose  some  re- 
strictions; and,  when  that  is  the  case,  it  must  be  inferred 
that  those  were  all  the  restrictions  the  legislature  deemed 
important,  and  that,  therefore,  the  constitutional  duty  .of  the 
legislature  has  been  performed."  For  a  discussion  of  the 
conclusions  stated,  see  the  following  cases:  Bank  of  Rome 
V.  Rome^  18  N.  Y.  38;  People  ex  rel.  Drake  v.  Mahaney^  13 
Mich.  481;  Hines  v.  Leavenworth^  3  Kan.  186;  HiU  v.  Riff- 
don,  5  Ohio  St.  243 ;  Maioy  v.  Marietta,  11  Ohio  St.  636.  The 
power  granted  by  ch.  211,  Laws  of  1879,  is  for  a  strictly 
municipal  purpose.  It  would  have  been  better  and  safer  had 
it  contained  some  restriction  other  than  as  to  the  purpose 
for  which  it  was  to  be  exercised.  But  so  long*  as  the  pur- 
pose is  expressed,  and  that  being  a  purely  municipal  purpose, 
and  the  indebtedness  attacked  does  not  exceed  the  constitu- 
tional limit  of  five  per  cent,  this  court  does  not  feel  at  liberty 
to  interfere  with  legislative  discretion,  however  much  we 
may  deprecate  this  kind  of  legislation. 

2.  The  argument  that  the  contract  is  void,  because  it  is 
unreasonable,  is  built  largely  upon  the  assumed  fact  that  a 
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very  large  portion  of  the  city's  revenues  have  been  devoted 
to  this  one  purpose.  It  being  determined  that  the  charter 
limitations  do  not  stand  in  the  way  of  carrying  out  the  con- 
tract, much  of  this  argument  is  without  foundation.  The 
length  of  time  the  contract  is  to  run  is  not  so  great  that  we 
can  say,  as  a  matter  of  law,  it  is  unreasonable. 

3.  The  right  to  maintain  the  suit  in  equity  is  challenged 
because  the  plaintiff  has  an  adequate  remedy  at  law.  The 
plaintiff  insists  upon  the  right  to  maintain  the  action  on  the 
ground  that  the  rental  fund  is  a  trust  fund,  and  that  equity 
will  enforce  provision  and  payment,  and  prevent  diversion. 
There  can  be  no  doubt  about  the  proposition  that  the  fund,, 
when  raised,  is  a  trust  fund,  and  equity  will,  in  a  proper 
case,  interfere  to  prevent  its  diversion.  This  is  the  tenor 
of  a  great  many  cases  cited  by  respondent's  counsel,  and  no 
discussion  of  that  fact  Is  necessary.  The  duty  of  the  city 
to  keep  and  apply  the  money  raised  to  the  purposes  speci- 
fied in  the  contract  is  not  disputed.  But  the  contract  does- 
not  create  a  trust,  within  the  ordinary  legal  meaning  of 
that  word.  The  money,  when  raised,  is  a  trust  fund,  in  the 
sense  that  it  cannot  be  diverted  to  other  uses  or  purposes; 
but  it  by  no  means  follows  that,  because  it  is  alleged  that 
there  is  an  intention  on  the  part  of  the  city  to  divert  this 
fund,  equity  will  step  in  to  enforce  the  whole  contract.  It 
will  prevent  the  threatened  diversion,  but  otherwise  the 
party  must  be  left  to  his  remedy  at  law.  This  is  the  hold- 
ing in  Maenhaut  v.  New  Orleans^  3  Woods,  1,  and  Heine  v. 
Zevee  Comni^rSy  19  Wall.  655,  which  we  readily  approve. 
The  plaintiff  alleges  an  intent  to  divert.  The  city  enters 
an  express  denial.  No  proof  on  the  question  is  offered* 
The  court  finds  all  the  allegations  of  the  complaint  to  be 
true.  The  defendant  excepts  to  the  findings.  Under  these 
circumstances,  the  findings  cannot  be  sustained.  It  is  true 
that  the  city  denied  the  validity  of  the  contract,  but  that  fact 
will  not  support  an  inference  of  intent  to  divert  the  money* 
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The  plaintiflf  had  a  complete  and  adequate  remedy  at  law, 
so  far  as  any  fact  is  shown.  It  might,  as  it  did,  commence 
its  action  at  law,  and  have  the  validity  of  its  contract  de- 
termined. Then,  if  the  city  refuses  to  make  the  proper  levy, 
matidamics  afforded  it  a  complete  and  adequate  remedy.  The 
cases  cited  in  19  Wall.  655,  amply  support  this  conclusion, 
and  nothing  more  remains  to  be  said. 

4.  Some  stress  was  laid  upon  ch.  361,  Laws  of  1897,  as 
having  removed  all  charter  limitations  on  the  amount  of 
taxes  that  could  be  levied  to  pay  the  rentals.  We  have  pur- 
posely omitted  considering  the  legal  eflfect  of  this  legislation, 
because  it  raises  questions  quite  difficult  of  determination, 
and  not  necessary  to  the  decision  of  this  case. 

By  the  Court — In  the  equity  suit  the  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  is  remanded  with  di- 
rections to  dismiss  the  complaint.  In  the  action  at  law  the 
judgment  of  the  circuit  court  is  affirmed. 


106    »|      The  State  ex  eel.  Mitchell  vs.  Johnson,  Circuit  Judge. 
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Mandamus:  Bringing  cause  to  trial  after  reversal:  Costs,  payment  of: 

Waiver:  Dismissal:  Mandatory  statutes:  Discretion, 

1.  A  judgment  against  relator  in  an  action  wherein  he  was  defendant 
having  been  reversed  on  appeal  and  costs  taxed,  and  being  regu- 
larly on  the  calendar  of  the  circuit  court  on  the  twentieth  day  be- 
fore the  expiration  of  one  year  after  such  reversal,  within  which, 
under  sea  3072,  Stats.  1898,  the  record  must  be  remitted,  such  costs 
paid,  and  the  case  brought  to  trial,  it  was  continued,  by  the  con- 
sent of  both  parties,  to  a  date  beyond  the  expiration  of  said  year, 
but  the  costs  were  not  paid.  Held,  that  the  requirements  of  said 
sec.  8072  are  imperative  and  mandatory,  and  that  if  each  of  said 
three  steps  is  not  complied  with,  the  complaint  must  be  dismissed* 

[2.  Whether  the  consent  to  the  continuance  waived  the  requirement 
that  the  action  be  brought  to  trial  within  the  year,  not  decided.] 
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&  The  consent  to  the  continuance  of  such  action  beyond  the  year  d^ 
not  establish  a  waiver  of  that  requirement  of  sea  3072,  Stats.  1896, 
that  the  cost  be  paid  within  one  year  after  such  reversal  Where- 
att  V.  Ellis,  85  Wis.  340,  and  Raymond  v.  Keseberg,  08  Wis.  317,  dis- 
tinguished. 

4  In  such  case  the  circuit  court  should  have  granted  the  motion  to  dis- 
miss when  made  after  the  expiration  of  the  year,  and  its  refusal 
not  being  discretionary,  but  in  disobedience  of  a  mandatory  and 
imperative  statute,  and  there  being  no  appeal  except  after  judg- 
ment in  favor  of  plaintiff,  in  view  of  the  great  inconvenience,  ex- 
pense, and  difficulties  to  be  suffered  by  the  relator  before  the  court's 
action  could  be  reviewed,  a  proper  case  is  presented  for  review  by 
mandamus. 

Mandamus  to  D.  H.  Johnson,  J  udge  of  the  Circuit  Court 
for  Milwaukee  County.   Peremptory  writ  granted. 

On  October  22, 1897,  this  court  reversed  a  judgment  in 
favor  of  John  S.  Conway  and  against  the  relator.  97  Wis. 
290.  The  costs  upon  such  reversal  were  taxed  at  $216.20. 
Plaintiff  paid  the  fees  of  the  clerk  of  this  court,  and  pro- 
cured a  remitlAtuT  to  be  filed,  and  noticed  said  cause  for  the 
Octol)er  term  of  the  circuit  court  for  Milwaukee  county, 
commencing  October  3, 1898.  On  that  day,  in  arranging 
the  calendar,  the  plaintiff  requested,  and  defendant  con- 
sented, that  this  cause  be  marked  not  to  be  taken  up  for 
trial  prior  to  November  2, 1898.  On  November  1,  1898,  re- 
lator procured  and  served  an  order  to  show  cause  why  said 
action  should  not  be  dismissed  for  nonpayment  of  costs  within 
one  year  from  the  date  of  the  reversal,  that  order  being 
returnable  November  12th  and  being  based  upon  aflBdavits 
showing  the  fact  of  nonpayment.  On  November  12th  the 
attorneys  for  said  Conway  appeared,  and  represented  to  the 
court  that  amendment  of  the  pleadings  and  continuance  of 
the  cause  would  be  necessary,  and  that  they  were  then  will- 
ing to  pay  the  costs  taxed  in  this  court,  whereupon  the 
court  entered  an  order  denying  relator's  motion  that  the 
cause  be  dismissed,  and  thereafter,  and  from  term  to  term 
since,  has  continued  said  action  upon  the  application  of 
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nfaintiflf  therein,  and  without  the  consent  of  the  relator. 
On  November  18, 1898,  Conway's  attorneys  tendiered  an  in- 
adequate amount  as  costs,  which  was  refused  by  relator's 
attorneys.  Upon  these  facts,  which  are  not  substantially 
changed  by  the  return,  an  alternative  writ  of  mandamus 
was  issued,  to  which  return  has  been  made. 

For  the  relator  there  was  a  brief  by  FUh^  Cwry^  Upham 
(&  Blacky  and  oral  argument  by  John  T.  Fish. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  MiUeVy  Noyea^  MiUer  <&  Wahl. 

Dodge,  J.  The  statute  (sec.  3072,  Stats.  1898)  is  an  im- 
perative and  mandatory  one,  and  commands  that  if  the  de- 
feated party,  upon  a  reversal  and  direction  by  this  court  of 
a  new  trial,  shall  fail  to  pay  the  costs  upon  such  reversal,  to 
procure  the  record  in  said  cause  to  be  remitted  to  the  trial 
court,  or  to  bring  the  case  to  trial  within  one  year  after  such 
reversal,  unless  the  same  be  continued  for  cause,  the  com- 
plaint shall  be  dismissed.  If  each  of  these  three  steps  are 
not  complied  with,  the  statute  must  be  obeyed.  "  Lex  ita 
scripta  esV^  Christianson  v.  Pioneer  F.  Co.  101  Wis.  343, 
346. 

Doubtless  the  prevailing  appellant  may  waive  any  or  all 
of  these  requirements,  but  waiver  should  not  be  predicated 
upon  ambiguous  acts,  which  fail  to  evince  such  an  intention 
on  his  part  or  which  have  not  misled  the  other  party  into 
nonaction.  It  is  contended  here  that  such  waiver  was  ac- 
complished by  the  consent  that  the  case  should  not  be  taken 
up  for  trial  earlier  than  the  2d  of  November,  1898, —  a  day 
beyond  the  year.  This  consent  was  given  some  twenty  days 
before  the  year  had  expired.  What  efficacy  it  may  have 
had  to  waive  the  requirement  that  the  action  be  brought  to 
trial  within  the  year  we  need  not  decide.  It  clearly  cannot 
establish  a  waiver  of  the  requirement  that  the  costs  be  paid 
according  to  statutory  requirement.    It  was  in  no  wise  in- 
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consistent  with  relator's  expectation  that  the  plaintiff,  Con- 
way, would,  within  the  ensuing  twenty  days,  pay  the  costs, 
without  which  he  could  not  have  gone  to  trial  against  the 
proper  objection  of  this  relator.  Christianaon  v.  Pioneer  F. 
Co.j  supra.  ^Neither  the  plaintiff  nor  his  attorneys  could 
have  reasonably  so  interpreted  that  consent,  or  been  misled 
into  the  assumption  that  the  relator  did  not  purpose  to  insist 
on  performance  of  the  plaintiff's  statutory  duty  to  pay  the 
costs  within  the  time  prescribed.  Ko  similarity  in  principle 
exists  between  this  situation  and  that  presented  in  Whereatt 
V.  JSUis^  85  Wis.  340,  or  Raymond  v.  Eeseberg,  98  Wis.  31Y, 
in  both  of  which  the  party  entitled  to  insist  on  the  dismissal 
took  various  proceedings  inconsistent  with  standing  on  his 
rights,  under  sec.  3072,  Stats.  1898,  and  especially  in  the  last 
of  which  he  accepted  the  payment  of  the  costs  after  the  ex- 
piration of  the  year.  The  circuit  court  should  have  granted 
the  motion  to  dismiss  made  November  1, 1898,  after  the  ex- 
piration of  the  year,  when  it  was  conceded  that  the  costs  had 
not  been  paid.  His  refusal  thereof  was  disobedience  of  a 
"mandatory  and  imperative  statute,  leaving  him  no  discretion. 
The  contrary  construction,  adopted  by  the  circuit  judge, 
sincerely  we  have  no  doubt,  is  not  the  correct  one. 

There  remains  only  the  question  whether  a  proper  case  is 
here  presented  for  this  court  to  interfere  by  writ  of  man- 
damns,  instead  of  relegating  the  relator  to  its  revisory  and 
appellate  jurisdiction,  within  the  limits  suggested  by  State 
ex  rd.  Fourth  Noit,  Bank  v,  Johnson,  103  Wis.  691,  and  State 
ex  rd.  MeggeU  v.  O'Neill,  104  Wis.  227. 

The  order  denying  the  motion  to  dismiss  is  not  appeal- 
able. Raymxmd  v.  Keseberg,  supra.  It  can  be  reviewed  only 
after  a  trial  and  rendition  of  judgment  in  favor  of  the  plaint- 
iff. From  the  record  of  the  case  of  Conway  v.  Mitchell,  97 
Wis.  290,  as  already  considered  by  this  court,  it  is  apparent 
that  the  trial  would  be  burdensome  and  expensive,  of  course 
more  so  now  than  when  it  was  first  tried  in  1896,  by  reason 
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of  the  lapse  of  time  and  fading  memory,  if  not  disappear- 
ance, of  witnesses.  We  cannot  but  think,  where  the  right 
of  the  relator  and  the  duty  of  the  court  are  prescribed  in 
express  terras  by  a  mandatory  statute,  and  the  inconven- 
ience, expense,  and  difficulties  to  be  suffered  by  the  relator 
before  the  action  of  the  court  can  be  reviewed  on  appeal  are 
so  great,  that  it  is  entirely  proper  to  adopt  and  act  upon  the 
more  summary  process  of  mandamus.  State  ex  rd,  Brovm- 
ell  V,  Mc Arthur^  13  Wis.  407;  State  ex  rel,  Sjpence  v.  Dicky 
103  Wis.  407. 

By  the  Court. —  It  is  adjudged  that  peremptory  writ  of 
mandamus  issue. 


Guetzkow,  Respondent,  vs.  Smith  and  others,  imp.,  Appel- 
lants. 

November  S4  —  December  IS,  1899. 

155  94  Appeal:  Contracts:  Bonds:  Instructions  to  jury:  Evidence. 

fll4     '  40 

1.  An  appeal  from  a  judgment  does  not  bring  up  for  review  an  order 

denying  a  motion  to  set  aside  the  judgment  and  verdict  and  grant 
a  new  trial,  entered  after  the  entry  and  docketing  of  such  judg- 
ment 

2.  In  the  absence  of  a  motion  for  a  new  trial,  it  will  be  assumed  that 
the  verdict  is  sustained  by  the  evidence,  and  the  fact  that  such  a 
motion  was  made  after  judgment,  and  denied,  is  of  no  significance 
on  an  appeal  from  the  judgment  alone. 

8.  In  an  action  to  recover  against  the  principals  and  sureties  on  bonds, 
breached  by  failure  to  perform  the  conditions  of  the  contract 
which  was  thereby  guaranteed,  in  that  the  heating  plant  con- 
tracted for  was  not  of  sufficient  capacity  to  warm  the  rooms  to  the 
required  temperature,  an  instruction  to  the  effect  that  the  owner, 
in  accepting  the  plant  before  the  test  could  be  applied,  owed  de- 
fendants the  best  management  and  operation  of  the  plant  possible, 
was  properly  refused  whero  the  only  issue  was  whether  the  plant 
was  defective  in  its  construction. 

4  On  an  issue  as  to  the  defective  construction  of  a  heating  plant»  evi- 
dence as  to  the  capacity  of  the  janitor  in  charge,  and  of  any  mis- 
management on  the  part  of  the  owner,  was  properly  excluded. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed.  . 

For  the  appellants  there  were  briefs  by  Webster  <&  Classoriy 
and  oral  argument  by  D.  O.  Olasaon. 

Ernest  A.  Kehr^  for  the  respondent. 

Cassoday,  C.  J.    It  appears  from  the  record,  in  effect,  that 
July  14,  1894,  the  plaintiff  entered  into  a  written  contract 
with  the  city  of  Oconto  to  furnish  the  materials,  and  build  ^ 
finish,  and  complete  a  high-school  building  during  the  time,, 
and  in  the  manner,  and  according  to  the  plans,  specifica- 
tions, and  drawings  therein  mentioned  and  made  a  part 
thereof;  that  such  contract  included  the  heating  and  plumb- 
ing, and  that  the  plaintiff  therein  guaranteed  that  the  heat- 
ing apparatus  would  be  of  suflScient  capacity  to  warm  any 
and  all  rooms  therein  to  seventy  degrees  when  the  external 
temperature  should  be  twenty  degrees  below  zero,  and  that 
steam  would  circulate  in  all  its  parts  with  two  pounds  press- 
ure; that  under  date  of  August  14,  1894,  the  plaintiff  en- 
tered into  a  written  contract  with  the  defendants  Smith  & 
May,  whereby  they  agreed  to  furnish  materials,  and  do  and 
perform  the  entire  mechanical  and  other  labor  required  for 
all  plumbing  and  heating  in  such  high-school  building,  by 
and  at  the  times  and  in  the  manner  mentioned  in  such  plana 
and  specifications,  and  in  accordance  with  the  plaintiff's  con- 
tract with  the  city;  that,  to  secure  the  performance  of  such 
contract  by  Smith  &  May,  they  gave  to  the  plaintiff  their 
bond,  under  seal,  in  the  penal  sum  of  $4,950,  bearing  date 
August  18, 1894,  signed  by  themselves  as  principals,  and  the 
defendants  Luckenhach  and  Herfimingsen  as  sureties,  condi- 
tioned that  Smith  &  May  should  well  and  faithfully  perform 
all  the  conditions  of  their  contract  with  the  plaintiff  by  them 
to  be  performed;  that  under  date  of  March  15,  1895,  Smith 
&  May  as  principals,  and  the  defendant  Richter  as  surety, 
gave  to  the  plaintiff  their  bond,  under  seal,  in  the  penal  sum 
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.  of  $1,000,  conditioned  to  keep  and  save  the  plaintiff  from 
any  and  all  costs,  charges,  liabilities,  or  demands,  for  the  space 
of  one  year,  by  reason  of  his  contract  with  the  city. 

This  action  was  commenced  February  1,  1897,  against 
Smith •&  May  and  all  three  sureties  mentioned,  to  recover 
$532.44,  which  the  plaintiff  had  been  compelled  to  expend 
and  pay  out  for  labor  and  materials  to  make  such  heating 
apparatus  comply  with  his  contract  with  the  city,  and  which 
Smith  &  May  had  failed  and  refused  to  perform.  Smith  & 
May  and  Luckenhach  and  Hemmingsen  jointly  answered,  and 
Richter  allowed  the  case  to  go  by  default.  At  the  close  of 
the  trial  the  jury  returned  a  verdict  in  favor  of  the  plaintiff, 
and  assessed  his  damages  at  $532.44,  and  interest;  and  from 
the  judgment  entered  thereon  all  the  defendants  except 
Richter  bring  this  appeal.* 

That  judgment  was  entered  and  docketed  December  15, 
1898.  Among  the  papers  returned  to  this  court  is  an  order, 
made  and  dated  January  7, 1899,  denying  the  motion  of  the 
defendants  to  set  aside  such  judgment  and  verdict  and  grant 
a  new  trial.  The  appeal  from  the  judgment  did  not  bring 
up  for  review  that  order.  Stats.  1898,  sees.  3069,  3070;  Lati- 
mer V,  Morram^  43  Wis.  107;  Weia  v.  Schoemer^  53  Wis.  72; 
Morris  v.  NiUa^  67  Wis.  341 ;  Leary  v.  Leary^  68  Wis.  670, 
671. 

It  is  said  that  a  nonsuit  should  have  been  granted,  and 
that  the  verdict  is  not  supported  by  the  evidence.  But  it 
does  not  appear  from  the  bill  of  exceptions  that  prior  to  the 
entry  of  judgment  there  was  any  motion  for  a  new  trial 
made  or  submitted  to  or  determined  by  the  trial  court.  In 
the  absence  of  such  motion,  submission,  or  determination,  we 
must  assume  that  the  verdict  is  sustained  by  the  evidence. 
The  fact  that  such  motion  was  made  after  judgment,  and 
denied,  is  of  no  significance  on  this  appeal  from  the  judg- 
ment alone.  Reed  v.  Madison,  85  Wis.  673;  Shores  L.  Co.  v. 
Starke,  100  Wis.  498. 
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It  is  said  that  at  the  time  of  the  entry  of  the  judgment 
there  was  pending  a  motion  to  set  aside  the  verdict,  and  for 
a  new  trial.  But  nothing  of  the  kind  appears  in  the  bill  of 
exceptions,  and  hence  we  are  not  at  liberty  to  assume  that 
such,  a  motion  was  pending  at  the  time  the  judgment  was 
entered.  The  effect  of  entering  a  judgment  pending  a  mo- 
tion to  set  aside  a  verdict  and  grant  a  new  trial,  in  the  ab- 
sence of  a  stay  of  proceedings,  has  recently  been  considered 
by  this  court;  but  there  is  nothing  in  the  record  proper  call- 
ing for  a  consideration  of  that  question  here.  Davison  v. 
Broion^  93  Wis.  85;  WTieder  v,  Russdly  93  Wis.  135;  Mihoav^ 
hee  M.  cfe.  B,^  Aaao.  v.  Niezerowaki^  95  Wis.  129.  We  must 
assume  that  the  evidence  is  sufficient  to  support  the  verdict. 

The  arguments  to  the  effect  that  the  sureties  iMckenhach 
and  Hemmingsen  were  discharged  by  the  mere  delay  of  the 
plaintiff  to  perform  his  contract,  without  objection  from  the 
city,  or  by  the  mere  delay  of  Smith  and  May  to  completely 
perform  their  contract,  before  the  city  look  possession,  with- 
out objection  from  the  plaintiff,  or  by  the  plaintiff  taking 
the  new  bond  with  Richter  as  surety,  are  not  properly  pre- 
sented by  the  record  for  consideration;  and,  even  if  they 
were,  yet  they  are  manifestly  without  substantial  merit. 

Exception  was  taken  because  the  court  refused  to  charge 
the  jury  to  the  effect  that,  by  the  city  accepting  the  plant 
at  the  time  it  did  before  the  test  could  be  made  to  deter- 
mine whether  the  apparatus  would  heat  the  building  as  re- 
quired by  the  contract,  the  city  owed  to  the  defendants  the 
best  management  and  operation  of  the  plant  possible.  In 
response  to  such  request  the  trial  judge  said  to  counsel  and 
the  jury  that  he  did  not  see  "  that  that  proposition  has  any- 
thing to  do  with  the  case  as  finally  presented.  Of  course, 
the  question  is,  here,  whether  this  plant,  in  a  proper  condi- 
tion, properly  managed,  and  not  in  any  way  out  of  repair 
or  depreciated  or  damaged,  but  in  a  proper  condition,  would 
do  what  it  was  required  to  do.  Kow,  the  complaint  made  of  it 
VoulOS— 7 
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by  the  plaintiff,  or  the  defect  which  they  claim  to  have  found 
in  it  and  remedied,  is  not  a  defect  which  could  in  any  way  have 
been  caused  by  or  affected  by  any  management  or  mismanage- 
ment on  the  part  of  the  janitor,  or  anybody  running  it;  and 
the  whole  case  turns  right  upon  that  one  thing,  Was  it  defect- 
ive because  it  wouldn't  work,  by  reason  of  the  length  of  the 
pipes,  and  size  and  length  of  the  pipes,  and  the  absence  of 
the  necessary  return  pipe  to  carry  back  the  water  in  a  plant 
of  that  size?  That  is  the  only  issue  in  this  case, —  whether 
the  plant  was  defective  in  that  condition;  and,  if  it  was> 
that  condition  was  in  no  way  caused  by  or  affected  by  any 
management  or  mismanagement  on  the  part  of  the  city. 
That  is  the  view  I  take  of  the  case  presented  by  the  testi- 
mony." We  perceive  no  error  in  such  charge.  For  the  rea- 
son thus  stated  by  the  trial  judge,  the  court  properly  ex- 
cluded evidence  as  to  the  capacity  of  the  janitor,  and  to 
other  matters  not  in  controversy,  and  to  which  exceptions, 
were  taken. 

The  appellants'  brief  fails  to  comply  with  Eule  IX.  It  f ail* 
to  assign  errors.  It  asks  a  reversal,  as  to  LucJcenbdch  and  Hem- 
mingseriy  on  ground  not  presented  by  the  record.  We  have 
not  only  considered  that  question,  but  all  questions  legiti- 
mately presented  by  the  record. 

We  find  no  material  error  in  the  record. 

By  the  Court — The  judgment  of  the  circuit  court  is  af • 
firmed. 
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FosTEK,  Eespondent,  vs.  Posson  and  another,  imp.,  Appel- 
lants. 
November  ^4-^  December  15, 1899. 

Corporations:  Stockholder's  liability:  Practice:  Stibject  of  the  action: 
Pleading:  Res  adjudicata. 

1.  Under  sec.  1769,  R.  S.  1878  (providing  that  the  stockholders  of  every 
corporation,  other  than  railroad  corporations,  shaU  be  personally 
liable,  to  an  amount  equal  to  their  respective  holdings  of  stock,  for 
debts  due  its  employees),  the  liability  of  stockholders  to  creditors 
must  be  worked  out  in  a  single  suit  in  equity,  all  creditors  joining 
as  plaintiffs,  or  some  of  them  suing  for  the  benefit  of  all,  and  all 
stockholders,  unless  for  some  reason  jurisdiction  of  some  cannot 
be  obtained,  and  the  corporation,  unless  it  has  been  dissolved  or  its 
assets  wholly  exhausted,  must  be  joined  as  defendants. 

2b  There  being  but  one  action  to  enforce  the  personal  liability  of  stock- 
holders to  creditors,  the  subject  of  the  action  included  not  only  the 
enforcement  of  such  liability,  but  the  adjustment  of  all  the  equi- 
ties of  the  stockholders  between  themselves  in  regard  to  it,  and 
hence  all  such  matters  constitute  but  one  cause  of  action. 

S.  In  an  action  brought  by  D.  and  other  creditors  of  an  insolvent  cor- 
poration, against  the  corporation  and  all  its  stockholders,  to  enforce 
their  personal  liability  existing  under  sec.  1769,  R  S.  1878,  a  judgment 
was  rendered  which  decreed  the  amount  of  damages  and  costs  due 
plaintiffs,  and  that  certain  stockholders,  naming  them,  were  liable . 
therefor  to  the  amount  of  their  respective  holdings.  Thereafter 
certain  of  the  stockholders,  adjudged  to  be  so  liable,  paid  the  entire 
amount  but  not  in  proportion  to  their  stock,  and  assigned  their 
claims  for  contribution  against  their  associate  stockholders  to  plaint- 
iff, who  thereupon  brought  this  action  against  the  corporation  and 
aU  the  stockholders  except  his  assignors  and  nonresidents,  to  en- 
force such  contribution.  Held,  that  the  subject  of  the  action  being 
the  same  in  each  action  the  doctrine  of  res  ac^udicata  applied,  and 
that  it  was  not  permissible  for  the  plaintiff's  assignors  to  neglect 
to  have  the  rights  of  stockholders  between  themselves  adjusted  in 
the  action  commenced  by  D.,  and  then  bring  a  new  action  for  such 
purpose.    Babdbsn,  J.,  dissenta 

4b  It  appearing  from  the  complaint  in  such  action  that  the  former  ac- 
tion by  D.  and  others  had  proceeded  to  final  judgment  on  the 
merits,  such  complaint  fails  to  state  a  cause  of  action,  because 
SQoh  judgment  must  be  considered  to  have  ended  not  only  the 
primary  but  all  incidental  controversies.    Babdebn,  J.,  dissents. 
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Appeal  from  an  order  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Beversed, 

Certain  persons  holding  claims  against  the  Nimikon  Iron 
Mining  Company,  for  which  the  stockholders  of  such  com- 
pany were  personally  liable  under  sec.  1769,  R.  S.  1878,  com- 
menced an  action  against  such  corporation  and  all  its  stock- 
holders to  enforce  such  liability.  Such  proceedings  were 
duly  had  that  on  the  6th  day  of  February,  1897,  a  judgment 
was  rendered  decreeing  that  there  was  due  to  the  creditors 
represented,  as  plaintiffs,  $14,531.13  damages  and  costs;  that 
certain  stockholders,  naming  them,  were  liable  therefor  to 
the  amount  of  their  respective  holdings  of  stock,  specifying 
the  same  as  to  each  stockholder,  or  sufficient  thereof  to  sat- 
isfy, the  indebtedness  mentioned.  After  the  rendition  of 
such  judgment  certain  of  the  stockholders  adjudged  to  be 
liable  paid  the  entire  amount  of  the  indebtedness  mentioned, 
but  not  in  proportion  to  their  stock.  All  of  such  paying 
stockholders  assigned  their  claims  against  their  associate 
stockholders  for  contribution,  to  plaintiff,  Oeorge  C.  Foster^ 
who  thereupon  brought  this  action  against  the  corporation 
and  all  the  stockholders  of  the  company,  except  his  assign- 
ors and  nonresidents  of  the  state.  The  matters  heretofore 
referred  to  are  set  forth  in  the  complaint  by  appropriate 
allegations,  and  in  addition  to  the  respective  holdings  of 
stock  of  the  defendants  at  the  time  the  indebtedness  to  the 
plaintiff's  assignors  was  incurred  by  the  corporation,  the  fact 
that  the  corporation  is  insolvent  and  has  ceased  to  do  busi- 
ness, and  some  other  matters  not  material  to  the  questions 
raised  on  the  appeal.  Defendants  Oeorge  B.  Posson^  B.  Zipjh 
mann  and  E.  F.  Richter  demurred  to  the  complaint,  first,  for 
defect  of  parties  defendant  in  that  several  of  the  alleged 
paying  stockholders  and  assignors  of  plaintiff,  naming  them, 
were  omitted;  second,  for  want  of  facts  sufficient  to  consti- 
tute a  cause  of  action;  and,  third,  because  the  action  was 
barred  by  the  statute  of  limitations.     The  demurrer  was 
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overruled,  and  from  the  order  accordingly  entered  this  ap- 
peal was  taken. 

For  the  appellants  there  was  a  brief  by  W.  J.  <&  J.  H. 
Turner^  and  oral  argument  by  W,  J,  Turner, 

For  the  respondent  there  was  a  brief  by  R.  Sleight  and 
T,  H.  BushneU^  attorneys,  and  Oleason  <&  Sleight^  of  counsel, 
and  also  one  by  T,  S,  BushneU  and  R.  Sleight^  and  oral  ar- 
gument by  Mr.  Sleight  and  Mr.  BushneU. 

Marshall,  J.  Sec.  1769,  R.  S.  1878,  provides  that  the 
stockholders  of  every  corporation  other  than  railroad  cor- 
porations shall  be  personally  liable  to  an  amount  equal  to 
the  amount  of  stock  owned  by  them  respectively  in  such 
corporation  for  all  debts  which  may  be  due  and  owing  to 
its  clerks,  servants,  and  laborers  for  services  performed  for 
sach  corporation,  but  not  exceeding  six  months'  services  in 
any  one  case.  The  nature  of  such  stockholders'  liability  is 
precisely  the  same  as  the  stockholders'  liability  to  general 
creditors  under  sec.  47  of  the  banking  act  (subsec.  47,  p. 
1537,  Stats.  1898).  In  the  one  case  the  words  "  personal  lia- 
bility "  are  used,  but  in  the  other  the  same  object  is  accom- 
plished by  the  words  "individual  responsibility."  It  is 
useless  to  spend  time  to  demonstrate  that  the  two  expres- 
sions mean  the  same.  It  was  decided  that  under  the  bank- 
ing act  the  liability  of  stockholders  to  creditors  must  be 
worked  out  in  a  single  suit  in  equity,  all  creditors  joining  as 
plaintiffs  or  some  one  of  them  suing  for  the  benefit  of  all, 
and  all  stockholders,  unless  for  some  reason  jurisdiction  of 
some  of  them  cannot  be  obtained,  being  joined  as  defend- 
ants, with  the  corporation,  if  it  is  in  existence  and  has  prop- 
erty that  can  be  reached.  That  method  of  procedure  was 
decided  to  be  exclusive  as  early  as  Coleman  v.  White,  14  Wis. 
700,  which  has  been  steadfastly  adhered  to  up  to  the  present 
time.  Cleveland  v.  Marine  Bank,  17  Wis.  645 ;  Merchants^ 
Bank  v.  Chandler,  19  Wis.  434;  Terry  v.  Chandler,  23  Wis. 
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456;  GianMa  v.  Bigelow^  96  Wis.  185;  Booth  v.  Dear,  96 
Wis.  516. 

But  it  is  said  that  courts  elsewhere  distinguish  between  a 
statutory  liability  of  all  stockholders  to  a  class  of  creditors 
and  such  a  liability  to  all  creditors.  That  is  true,  but  courts 
elsewhere  are  not  in  harmony  between  themselves  or  all 
with  this  court  on  the  question  of  how  the  liability  must  be 
enforced  where  it  is  for  the  benefit  of  all  or  a  class  of  cred- 
itors. It  is  sufficient  for  this  court  that  the  law  has  been 
firmly  established  in  this  state,  that  the  remedy  for  the  en- 
forcement of  the  statutory  liability  of  stockholders  of  a  cor- 
poration to  a  class  of  its  creditors  is  the  same  as  for  the 
enforcement  of  such  a  liability  to  all  its  creditors.  The  lan- 
guage used  by  this  court  on  the  subject  is  general,  covering 
every  species  of  stockholders'  liability  created  by  statute. 
In  Day  v.  Btichingham,  87  Wis.  215,  the  present  chief  jus- 
tice said:  "This  court  has  repeatedly  held, in  effect, that  an 
action  to  enforce  a  statutory  liability  against  the  stockhold- 
ers of  an  insolvent  corporation  should  be  in  equity  and  on 
behalf  of  one  or  more  plaintiffs  and  all  other  creditors  hav- 
ing similar  claims  against  all  such  stockholders,  and  also 
against  the  corporation  unless  it  has  been  dissolved  or  its 
assets  wholly  exhausted."  Sleeper  v.  Ooodwin,  67  Wis.  688, 
was  to  enforce  a  liability  under  sec.  1769,  and  the  court  held 
that  the  doctrine  of  Colema/n  v.  White,  supra,  as  to  the  en- 
forcement of  stockholders'  liabilities  to  general  creditors 
applied. 

It  follows  necessarily  that  there  can  be  but  one  action  to 
enforce  the  personal  liability  of  stockholders  of  a  corpora- 
tion to  its  creditors,  whether  in  general  or  of  a  class,  and 
that  the  subject  of  the  action  includes  not  only  the  enforce- 
ment of  such  liability,  but  the  adjustment  of  all  the  equities 
of  the  stockholders  between  themselves  in  regard  to  it. 
Therefore,  all  such  matters  constitute  but  one  cause  of  ac- 
tion.    Gager  v,  Marsden,  101  Wis.  598.    The  primary  pur- 
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pose  of  a  suit  to  enforce  such  cause  of  action  is  to  recover 
the  amounts  due  the  creditors,  but  germane  or  incidental 
thereto  is  the  secondary  purpose  of  adjusting  the  equities  of 
the  stockholders  between  themselve£i,  and  that  purpose  must 
be  there  effected  or  not  at  all.  The  doctrine  of  res  adjudi- 
4>ata  applies  and  treats  the  final  determination  of  the  action 
as  speaking  the  infallible  truth  as  to  the  rights  of  the  parties 
as  to  the  entire  subject  of  the  controversy,  and  such  contro- 
versy and  every  part  of  it  must  stand  irrevocably  closed  by 
such  determination.  The  final  judgment  on  the  merits  is 
conclusively  presumed  to  have  passed  upon  all  the  questions 
within  the  issues  which  were  or  might  have  been  presented 
and  decided.  Wentvoorth  v.  Racine  Co.  99  Wis.  26 ;  Orunert 
r.  Spaldm^y  104  Wis.  193;  Cromwell  v.  Sao  Co.  94  U.  S. 
351;  IfeshU  v.  Riverside  Independent  Diet  144  U.  S.  610. 

So  the  subject  of  the  action  of  F.  D.  Day  and  others 
against  the  corporation  and  its  stockholders  included  the 
subject  of  this  action.  It  was  not  permissible  for  respond- 
•ent's  assignors  to  neglect  to  have  the  rights  of  stockholders 
between  themselves  adjusted  in  that  action,  and  bring  a 
new  suit  for  such  purpose,  any  more  than  it  was  for  some 
of  the  creditors  in  that  action  to  neglect  to  present  their 
claims  for  adjustment  and  bring  a  new  suit  to  enforce  such 
claims. 

The  complaint  before  us,  therefore,  fails  to  state  a  cause 
of  action,  because  it  shows  that  a  former  action  has  passed 
to  final  judgment  on  the  merits,  which  must  be  considered 
to  have  ended  not  only  the  primary,  but  all  the  incidental, 
controversies.  If  the  respondent's  assignors  have  lost  their 
rights  by  failing  to  have  them  adjudicated  in  the  Day  Causey 
there  is  no  help  for  them.  If  there  is  no  remedy  available 
in  that  case  there  is  none  at  all,  and  the  injured  party  or 
parties  must  charge  the  loss  to  their  own  laches.  Having 
come  to  the  conclusion  that  the  trial  court  should  have  held 
the  complaint  insufficient  for  want  of  facts  to  constitute  a 
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cause  of  action,  there  is  no  need  for  passing  upon  any  other 
ground  of  demurrer  discussed  in  the  briefs  of  counsel. 

B]f  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Bardeen,  J.  I  agree  that  it  is  the  theory  of  the  law 
that  several  actions  cannot  be  maintained  by  creditors  to- 
enforce  the  stockholders'  liability,  under  sec.  1769,  and  that 
the  proceeding  is  properly  one  in  equity.  I  agree,  further, 
that,  in  so  far  as  it  is  possible,  the  court  should  in  that  ac- 
tion, by  the  appointment  of  a  receiver  or  some  other  proper 
proceeding,  ascertain  and  work  out  the  equities  of  the  stock- 
holders, as  between  themselves.  But  it  is  often  the  case 
that  at  the  time  the  action  is  commenced  some  of  the  stock- 
holders may  be  nonresidents,  or  are  not  served,  or  are  in- 
solvent and  unable  to  pay.  The  creditors  are  entitled  ta 
collect  their  claims  from  such  of  the  solvent  stockholders  aa 
they  can  secure  jurisdiction  of.  This  was  done  in  the  orig- 
inal action,  and  the  fact  that  some  paid  more  than  others  is 
of  no  significance.  It  may  well  be  that  they  paid  accord- 
ing to  their  ability  to  pay.  To  say  that  the  status  at  that 
time  is  to  govern  for  all  further  time,  in  my  judgment,  over- 
looks the  important  fact  that,  as  between  themselves,  the 
stockholders  are  entitled  to  contribution.  That  right  is  not 
based  entirely  upon  their  liability  to  the  main  creditors,  but 
mainly  upon  the  fact  that  they  have  paid  more  than  their 
just  proportion  of  corporate  debts.  In  the  main  action  it 
is  possible  tp  adjust  the  equities  only  between  such  of  the 
stockholders  as  are  actually  served  with  process  and  are 
able  to  pay.  This  must  be  so,  because  the  creditors  are  only 
obliged  to  make  such  stockholders  defendants  as  they  can 
get  service  upon  and  are  solvent.  But  suppose  some  of  the 
stockholders  served  are  not  able,  at  the  time  of  judgment,  to 
pay  the  amount  adjudged  against  them;  the  creditors  are 
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not  thereby  postponed  as  to  payment.  They  are  entitled 
to  collect  from  such  as  are  able  to  pay.  Now,  if  that  right 
exists,  certainly  the  right  of  the  stockholder  who  pays 
more  than  his  share  to  compel  contribution  exists,  and  that 
right  continues  until  barred  by  lapse  of  time  or  satisfied 
by  payment.  From  the  very  nature  of  things,  if  all  the 
stockholders  are  not  before  the  court,  and  if  all  are  not  of 
suflBcient  ability  to  pay,  that  right  could  not  be  enforced  in 
the  original  action.  This  is  precisely  the  condition  of  things 
shown  by  the  complaint  in  this  action.  The  original  action 
was  commenced  against  all  of  the  stockholders,  but  judgment 
wag  entered  against  but  a  portion  of  them.  Presumably 
the  court  obeyed  the  law,  and  the  judgment  went  against 
such  of  the  stockholders  as  were  served  and  found  liable. 
No  judgment  went  against  these  defendants.  Certain  of 
the  defendants  in  this  case  paid  the  judgment  so  entered,  in 
varying  amounts.  Now,  their  assignee  asks  that  these  de- 
fendants be  made  to  contribute  their  just  proportion.  This 
court  says  they  cannot  maintain  such  an  action,  because  the 
rights  they  are  seeking  to  enforce  should  have  been  worked 
out  in  the  original  action,  and  that  the  judgment  in  that  ac- 
tion is  res  ddjudicata.  The  practical  result  of  this  decision 
is  to  limit  the  paying  stockholders'  rights  to  the  conditions 
presented  at  the  time  the  judgment  was  rendered,  and  it 
overlooks  the  fact  that  the  right  of  contribution  rested 
upon  the  judgment  and  its  satisfaction,  and  not  upon  the 
rights  adjudged  thereby.  I  cannot  resist  the  conclusion 
that  the  majority  opinion  works  an  injustice,  and  defeats 
valuable  rights. 
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Petebsok  and  another,  Respondents,  vs.  South  Shobb  Luk- 
BEB  Company,  Appellant. 

November  24 — December  15, 1899, 

tjogs  and  lumber:  Contracts:  Ddivery:  Scale:  Evidence:  Instructions  to 

jury. 

L  Under  a  contract  whereby  plaintiffs*  assignors  were  bound  to  deliver 
all  of  certain  logs  in  the  mill  boom  of  defendant  as  soon  as  practi- 
cable, to  be  paid  for  on  the  basis  of  a  scale  made  on  the  mill  deck 
of  its  mill,  it  is  held  that  all  logs  traced  into  the  mill  boom  of  de- 
fendant must  be  regarded  as  in  its  possession  and  control,  that»  if 
any  such  logs  so  traced  failed  to  get  onto  the  miU  deck,  plaintiffs 
were  entitled  to  prove  the  facts  and  recover  for  them,  and  that 
such  proof  would  not  necessarily  impeach  the  scale  on  the  mill 
deck. 

a.  In  such  case  it  is  not  error  to  admit  the  scale  of  such  logs  made  in 
the  woods,  in  connection  with  other  evidence^  as  tending  to  show 
the  amount  of  logs  which  got  into  the  mill  boom. 

&  In  such  case  it  was  not  error  to  instruct  the  jury,  in  effect*  that  logs 
lost  before  delivery  into  the  miU  boom,  through  no  negligence  on 
the  part  of  the  defendant,  were  plaintiffs'  loss,  and  if  no  logs  were 
lost,  and  defendant  accounted  for  all  logs  delivered  in  the  mill 
boom,  there  was  no  cause  of  action. 

4b  An  instruction,  requested  by  defendant,  to  the  effect  that*  there 
being  no  sufficient  evidence  to  impeach  the  scale  on  the  mill  deck, 
made  by  the  scalers  selected  by  the  parties,  their  scale  must  govern 
as  to  the  amount  of  logs  delivered,  while  correct  in  so  far  as  it 
stated  that  the  evidence  as  to  the  amount  of  logs  delivered  in  the 
mill  boom  was  insufficient  to  impeach  the  mill-deck  scale,  is  held 
incorrect,  in  that  it  required  the  jury  to  find  that  the  mill-deck 
scale  must  govern  as  to  the  amount  of  logs  delivered  in  the  mill 
boom. 

X».  Where  a  contract  provided  that  logs  were  to  be  delivered  as  soon 
as  practicable,  but  that,  if  from  25,000  to  50,000  feet  of  the  logs 
were  left  in  the  river,  it  would  not  bar  settlement  for  all  logs  de- 
livered in  the  mill  boom,  an  instruction  that  the  jury  were  to  de- 
termine whether  the  time  in  which  delivery  of  the  logs  should  be 
made  was  not  to  rest  to  some  extent,  and  perhaps  largely,  in  the 
judgment  of  plaintiffs'  assignors,  as  to  what  measures  they  would 
take  to  run  the  logs,  is  erroneous,  in  that  it  authorized  the  jury  to 
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substitute  the  discretion  of  plaintiffs*  assignors  as  to  the  time  of 
delivery;  and  the  error  was  not  cured  by  the  further  charge  that 
if  the  jury  found  that  all  reasonable  diligence  was  used  to  get  the 
logs  out  as  soon  as  practicable,  then  plaintiffs  were  not  liable,  as  a 
matter  of  law,  for  the  deterioration  of  the  logs  by  reason  of  the 
delay. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  W.  C.  Silverthobis^,  Judge.    Heversed. 

For  the  appellant  there  was  a  brief  by  Tomkins  &  Mer- 
riU,  and  oral  argument  by  TT.  M.  Tomhins. 

For  the  respondents  there  was  a  brief  by  Gleasan  & 
Sleiff/Uj  and  oral  argument  by  Richard  Sleight. 

Cassodat,  0.  J.  This  is  an  action  to  recover  an  alleged 
balance  due  for  logs  sold  and  delivered  by  Peter  Nelson  & 
Co.  to  the  defendant  under  and  by  virtue  of  a  written  agree- 
ment made  by  them  May  4, 1896,  wherein  and  whereby 
Peter  Nelson  &  Co.  agreed,  in  effect,  to  sell  and  transfer  to 
the  defendant  all  the  pine  saw  logs  by  them  cut  during  the 
logging  season  of  1S95~96,  and  then  banked  or  in  Fish  creek, 
and  cut  from  the  lands  therein  described,  and  marked  as 
described,  and  estimated  at  2,600,000  feet,  log  scale;  and 
the  defendant  agreed  to  pay  $5  per  thousand  feet,  log  scale, 
for  all  Norway  logs,  and  $6.25  per  thousand  feet,  log  scale, 
for  all  white  pine  saw  logs;  such  ^^  scale  to  be  made  on  the 
mill  deck  of  the  mill "  of  the  defendant  at  Washburn,  by  a 
scaler  to  be  chosen  by  the  district  scaler  of  that  district; 
such  logs  to  be  delivered  by  Peter  Nelson  &  Co.  "  in  the 
mill  boom"  of  the  defendant  at  "Washburn  "as  soon  as  prac- 
ticable." Two  thousand  five  hundred  dollars  was  paid  in 
cash,  or  its  equivalent,  at  the  time  of  signing  the  contract; 
$5,000  was  to  be  paid  May  15, 1896,  in  the  manner  prescribed ; 
and  the  balance  in  one,  two,  three,  four,  and  five  months,  as 
therein  stated;  "settlement  to  be  made  as  soon  as  all  logs 
are  delivered  in  the  mill  boom."    The  contract  also  con- 
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tained  this  clause:  "It  is  agreed  by  both  parties  that,  if 
there  is  twenty-five  M.  to  fifty  M.  feet  left  jn'the  river,  that 
will  not  bar  settlement  for  all  logs  delivered  in  the  mill 
boom."  Thereupon,  and  before  the  commencement  of  this 
action,  Peter  Nelson  &  Co.  duly  assigned  such  contract,  and 
the  balance  due  thereon,  to  the  plaintiffs. 

Afterwards,  and  on  November  30,  1897,  the  plaintiffs 
commenced  this  action  to  recover  such  balance,  and  claimed 
judgment  for  $6,257.70.  The  defendant  answered  by  way 
of  admissions,  denials,  and  counter  allegations,  and,  among 
other  things,' claimed  that  Peter  Nelson  &  Co.  had  not  deliv- 
ered as  many  logs  as  claimed  by  them  into  1,517,  or  318,840 
feet,  amounting  to  $2,027.04,  and,  among  other  things,  set 
up  four  counterclaims, —  the  first  for  $2,500,  for  failure  to 
deliver  the  logs  in  the  defendant's  boom  as  soon  as  practi- 
cable; the  second,  for  $300,  overpayment  by  the  defendant 
to  Peter  Nelson  &  Co.;  third,  $125.72,  for  taxes  on  the  logs 
for  1896,  which  the  defendant  paid  at  the  request  of  Peter 
Nelson  &  Co. ;  and,  fourth,  for  $3,628.19,  which  the  defend- 
ant was  compelled  to  pay  in  order  to  discharge  liens  for 
labor,  etc.,  on  the  logs.  The  plaintiffs  replied  to  the  defend- 
ant's allegations  of  each  of  the  several  counterclaims  by  de- 
nying the  same.  At  the  close  of  the  trial  the  jury  returned 
a  general  verdict  in  favor  of  the  plaintiffs,  and  assessed  their 
damages  at  $1,568.85.  From  the  judgment  entered  thereon 
the  defendant  brings  this  appeal. 

As  indicated,  the  assignors  of  the  plaintiffs  were,  by  the 
contract,  bound  to  deliver  all  the  logs  "  in  the  mill  boom  " 
of  the  defendant  at  Washburn  "as  soon  as  practicable.^' 
They  were  not  only  responsible  for  any  unnecessary  delay, 
but  for  all  logs  which  they  failed  to  deliver  into  "  the  mill 
boom."  It  was  not  enough  that  they  deliver  the  logs  into 
the  boom  limits, —  several  miles  above, —  or  at  the  sorting 
grounds,  but  their  evidence  should  trace  the  logs  into  "  the 
mill  boom."   All  logs  so  traced  into  "  the  mill  boom  "  must 
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be  regarded  as  in  the  possession  and  control  of  the  defend- 
ant. The  defendant,  therefore,  must  be  regarded  as  respon- 
sible for  all  of  such  logs  which  got  into  "  the  mill  boom," 
whether  scaled  "on  the  mill  deck  "  of  the  defendant's  mill 
at  Washburn  or  not.  Under  the  contract,  the  scaler  agreed 
upon  was  not  to  scale  the  logs  "  in  the  mill  boom,"  but  "  on 
the  mill  deck."  The  only  scale  such  scaler  claims  to  have 
made  was  made  "  on  the  mill  deck,"  and  there  is  no  pre- 
tense that  he  made  any  other  scale.  If  any  of  such  logs 
were  traced  to  the  mill  boom  which  never  got  onto  the  mill 
deck,  the  plaintiffs  are  entitled  to  prove  the  facts,  and  re- 
cover pay  for  them.  Such  proof  would  not  necessarily  im- 
peach the  scale  on  the  mill  deck.  The  woods  scale  would 
seem  to  be  competent  evidence,  in  connection  with  other 
evidence,  as  tending  to  prove  the  number  and  amount  of 
logs  which  got  into  the  mill  boom,  but  it  did  not  follow  that 
all  such  logs  were  scaled  by  the  scaler  "on  the  mill  deck." 
Of  course,  the  woods  scale  of  itself  would  not  establish  the 
fact  that  all  the  logs  scaled  in  the  woods  got  into  the  mill 
boom.  As  they  were  necessarily  mingled  with  other  logs, 
they  would  have  to  be  traced  by  the  mark  upon  them.  We 
must  hold  that  there  was  no  error  in  admitting  in  evidence 
the  sca][o  made  in  the  woods.  It  follows,  from  what  has 
been  said,  that  there  was  no  error  in  'charging  the  jury  to 
the  effect  that,  if  any  logs  were  lost,  before  they  were  de- 
livered into  the  mill  boom,  through  no  negligence  on  the 
part  of  the  defendant,  it  was  the  loss  of  the  plaintiffs;  and 
that,  if  there  were  no  logs  so  lost,  and  the  defendant  ac- 
<;ounted  for  all  logs  delivered  "  in  the  mill  boom,"  then  their 
verdict  should  be,  Ko  cause  of  action. 

Exception  is  taken  because  the  court  refused  to  charge 
the  jury  that  "  there  is  not  sufficient  evidence  in  this  case 
to  impeach  the  scale  made  by  the  parties  agreed  upon,  and 
their  scale  must  govern  as  to  the  amoimt  of  logs  delivered.^^ 
The  instruction  so  requested  was  undoubtedly  correct  in  so 
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far  as  it  stated  that  the  evidence  was  insufficient  to  impeach 
the  mill-deck  scale.  The  plaintiffs  repeatedly  disclaimed 
any  purpose  to  impeach  that  scale,  and  the  court  iSnally  ad- 
mitted the  evidence  referred  to  on  the  ground  that  it  did 
not  impeach  that  scale.  The  infirmity  of  the  instruction  so 
requested  consists  in  the  fact  that  it  required  the  jury  to 
find  that  the  mill-deck  "  scale  must  govern  as  to  the  amount 
of  logs  delivered  "  in  the  mill  boom,  whereas  there  may  have 
been  numerous  logs  delivered  in  the  mill  boom  which  were 
never  scaled  upon  the  mill  deck.  The  refusal  of  such  in- 
struction was  not  error.  The  rule  in  this  state  is  settled 
that, "  where  the  logs  sold  are  scaled  by  a  person  mutually 
agreed  upon,  his  estimate  of  the  quantity  and  of  the  deduc- 
tions to  be  made  for  defects  is  binding  upon  the  parties,  un- 
less impeached  for  fraud,  mistake,  prejudice,  or  neglect." 
Early  v.  Chippewa  L,  Co.  68  Wis.  112.  The  court,  in  eflfect, 
so  charged  the  jury,  and  the  exception  to  the  same  must  be 
overruled. 

Exception  is  taken  because,  after  calling  attention  to  that 
clause  of  the  contract  wherein  it  was  agreed  that,  if  there 
should  be  from  25,000  to  50,000  feet  of  the  logs  left  in  the 
river,  that  would  J*  not  bar  settlement  for  all  logs  delivered 
in  the  mill  boom,"  the  court  charged  the  jury  to  the  effect 
that  it  was  for  them  to  say  whether,  by  such  clause  in  the 
contract,  the  parties  contemplated  "that  the  time  in  which 
the  delivery  of  the  logs  should  be  made  was  not  to  rest  to 
'  some  extent,  and  perhaps  largely,  in  the  judgment "  of  Peter 
Nelson  &  Co.  as  to  what  measures  they  would  take  to  run 
the  logs, —  whether  they  would  attempt  to  run  the  logs  at 
the  stage  of  water  then  existing,  or  first  attempt  to  im- 
prove the  river.  The  clause  referred  to,  in  our  judgment, 
had  no  reference  to  the  time  when  the  logs  were  to  be  de- 
livered in  the  mill  boom,  but  simply  that  all  logs  so  deliv- 
ered should  be  settled  for,  even  if  there  should  remain  from 
25,000  to  50,000  feet  back  in  the  river.    Another  clause  of 
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the  contract  expressly  required  that  the  logs  should  all  h& 
delivered  by  Peter  Nelson  &  Co.  in  the  mill  boom  of  the 
defendant  at  Washburn,  "  as  soon  as  practicable."  The  por- 
tion of  the  charge  so  given  authorized  the  jury  to  substitute 
the  discretion  of  Peter  Nelson  &  Co.  as  to  the  time  of  such 
delivery,  and  was  clearly  misleading  and  erroneous.  True, 
such  portion  of  the  charge  was  followed  by  a  further  charge 
to  the  effect  that,  if  the  jury  found  that  Peter  Nelson  &  Co. 
^^  used  all  reasonable  diligence  to  get  the  logs  out  .  .  . 
as  soon  as  practicable,"  then  the  plaintiffs  were  not  liable^ 
as  a  matter  of  law,  for  the  deterioration  of  the  logs  by  rea- 
son of  the  delay.  But  that  did  not  cure  the  prior  erroneous 
charge.  Imhofv.  C.  <&  M.  JR.  Co.  20  Wis.  344;  McCdbe  v. 
Hammond,  34  Wis.  593;  Little  v.  Superic/r  JR.  T.  R.  Co.  8& 
Wis.  408. 

We  find  no  other  exception  calling  for  consideration. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


The  State  ex  bel.  the  Boaed  of  School  Dirbotoes  op  thk   ^      igg^ 
Town  of  Woroestee  and  another,  Eespondents,  vs.  Nel- 
son and  another,  County  Treasurer,  etc.,  Appellants. 

November  iS—  December  IS,  1899. 

Taxation:  School  districts:  Mistake  in  performance  of  official  duty:  Title 
to  funds  raised  by  taxation:  Municipal  corporations:  Mandamus. 

1.  The  county  board  of  Price  county,  in  determining  the  amount  of  tax 
to  be  levied  in  the  town  of  W.  for  county  purposes,  included  an 
"item  for  "county  school  tax."  This  amount,  with  all  other  items 
of  state  and  county  taxes,  was  certified  by  the  county  clerk  to  the 
town  clerk  of  the  town  of  W.  and,  through  the  statutory  channels^ 
levied,  collected,  and  paid  into  the  county  treasury,  the  town  being 
under  the  township  system  of  school  government  The  relators 
thereupon  sued  out  a  writ  of  mandamus  to  compel  the  county 
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treasurer  to  pay  over  such  sum  to  the  t9wn  treasurer  for  their  use 
as  the  board  of  school  directors  of  said  town.  Held,  that  the  county 
board  having  the  power  and  duty,  by  sec.  1074,  R.  S.  1878,  to  include, 
in  the  levy  and  certification  of  county  taxes  to  the  town  clerk,  a  di- 
rection to  raise  a  certain  amount  of  taxes  for  the  use  of  relators  as 
a  distinct  coi-poration,  the  actions  of  the  county  board,  and  of  the 
several  officers,  must  be  treated  as  mistakes  and  irregularities;  and 
that  the  fund  in  question  belonged,  not  to  the  town,  but  to  the 
school  district,  and  should  be  in  the  custody  of  the  town  treasurer 
for  its  use. 
%  The  fund  so  raised  having  passed  into  the  county  treasury  and  be- 
come a  part  of  the  county  moneys  in  the  custody  of  respondent; 
and  the  relators'  right  thereto  being  against  the  county,  based  on 
an  implied  contract  to  repay  money  had  and  received  to  their  use; 
and  the  statute  requiring  their  claim  to  be  presented  to  the  county 
board,  and  providing  for  bringing  the  matter  into  court  only  by 
appeal,  equivalent  to  an  action  at  law;  and  the  county  treasurer 
under  sea  715,  Statsi  1808,  having  no  authority  to  pay  the  same 
over  unless  its  payment  has  been  authorized  by  a  vote  of  the  county 
board,  certified  to  him  by  its  chairman  and  coimty  clerk,— a  clear 
and  adequate  remedy  is  provided,  and  hence  a  case  was  not  pre- 
sented that  entitled  relators  to  the  extraordinary  and  summary 
process  of  mandarmis  against  such  county  treasurer. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  John  K.  Parish,  Circuit  Judge.     Reversed. 

In  each  of  the  years  1894  and  1895  the  county  board  of  Price 
county,  in  their  resolution  determining  the  amount  of  tax 
to  be  levied  in  the  town  of  Worcester  for  county  purposes 
under  sec.  1074,  R.  S.  1878,  included  an  item,  "county 
school  tax,"  $351.86  in  1894,  and  $222.26  in  1895.  In  the 
certificate  made  by  the  county  clerk  to  the  clerk  of  the 
town,  under  sec.  1096,  R.  S.  1878,  this  item  was  included 
'  along  with  all  the  other  items  of  state  and  county  taxes  to 
be  levied  in  that  town,  and  was  so  levied  and  extended  on 
the  tax  roll,  and  included  in  the  warrant  from  the  town 
clerk  to  the  town  treasurer.  The  town  also  levied  town 
taxes  for  school  purposes,  approximating  $5,000,  in  each  of 
those  years;  and  in  the  warrant  from  the  town  clerk  to  the 
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town  treasurer  the  latter  was  ordered  to  retain  only  the 
items  specified  as  town  taxes,  which  did  not  include  the  two 
items  called  "  county  school  tax."  The  town  treasurer  obeyed 
his  warrant,  retained  only  those  which  were  specified  as 
town  taxes,  and  paid  all  balance  over  to  the  county  treas- 
urer, treating  these  items  of  "  county  school  tax  "  as  county 
taxes.  Worcester  is  under  the  township  system  of  schools. 
The  circuit  court,  after  return  and  trial,  issued  its  writ  of 
mandamtis,  in  which  it  commanded  Nelson^  the  county 
treasurer,  to  pay  over  to  the  town  treasurer,  as  such,  the 
aforesaid  sums  "  for  the  use  of  said  relators,  TTie  Board  of 
School  Directors  of  the  Town  of  Worcester,''^  The  judgment 
ordering  said  writ  was  rendered  December  16, 1898.  On 
January  3,  1899,  the  respondent  Ndson^  then  county  treas- 
urer, gave  notice  of  appeal,  deposited  the  amount  ordered 
to  be  paid  with  the  clerk  of  court,  and  gave  bond  on  ap- 
peal. Afterward,  0,  A.  Johnson'^  who  became  county  treas- 
urer on  the  first  Monday  in  January,  1899,  was,  on  his  own 
motion,  joined  as  a  party  respondent,  and  by  the  order  given 
authority  to  perfect  appeal.  He  thereupon  served  notice  of 
appeal  from  the  judgment,  and  gave  undertaking  for  costs. 

H.  C.  Peters^  for  the  appellants. 

For  the  respondents  the  ca.use  was  submitted  on  the  brief 
of  M.  Barry. 

DoDOE,  J.  1.  The  appellants  object  to  the  judgment  on 
thQ  ground,  among  others,  that  the  money  raised  by  taxation 
and  paid  over  to  the  county  treasurer  did  not  belong  to  the 
school  district  relator,  but,  if  not  to  the  county,  to  the  town. 
The  question  of  ownership  of  moneys  thus  coming  into  a 
public  treasury  is  not  easy.  The  whole  transaction,  strictly 
speaking,  was  unlawful  and  by  mistake;  but  the  taxpayers 
from  whom  the  money  came  are  probably  not  in  position  to 
reclaim  it,  having  paid  voluntarily.  Whether  that  be  so  or 
not,  they  are  not  now  seeking  to  recover  it.  We  may  look 
Vou  105—8 
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upon  it  as  a  donation  by  them,  and  need  only  consider  which 
of  these  corporations  is  the  donee.  The  county  board  had  m> 
power  or  authority  to  levy  upon  the  town  of  Worcester  any 
school  tax  for  the  use  of  the  county.  It  did,  however,  havo 
both  the  power  and  the  duty,  by  sees.  1074, 1076,  E.  S.  1878, 
to  include  in  its  resolution  levying  the  county  taxes,  and  ia 
the  certificate  of  those  taxes  to  the  town  clerk,  a  direction 
to  raise  a  certain  amount  of  school  taxes  for  the  use  of  the 
school  district,  a  distinct  corporation.  We  have  no  doubt 
that  the  act  done  by  the  county  board  and  county  clerk  was 
intended  as  a  performance  of  this  duty,  and  that  the  mis- 
description of  the  item  as  a  "  county  school  tax  "  was  a  mis- 
take merely,  so  that  the  act  really  done  was  that  which  the 
statute  commands,  namely,  the  direction  above  described. 
This  being  so,  we  must  consider  the  acts  of  the  town  officers 
as  done  in  compliance  with  that  direction,  and,  while  irregu- 
lar, as  amounting  merely  to  extension  upon  the  tax  roll  and 
collection  of  the  amount  directed  for  the  purpose  prescribed 
by  law,  namely,  for  the  use  of  the  school  district.  The  en- 
suing confusion  and  mistakes,  whereby  the  town  treasurer, 
lawfully  holding  this  money  for  the  school  district,  paid  it 
over  to  the  county  treasurer  who,  under  the  same  mistake, 
received  it  and  carried  it  into  the  county  treasury  as  county 
money,  cannot  change  the  rights  previously  existing.  As 
between  public  corporations  and  officers,  title  and  ownership 
to  such  a  fund  can  be  neither  gained  nor  lost  by  its  transfer 
through  mistake  from  one  treasury  to  another,  its  identity- 
being  always  defined  and  recognized  {Wis.  Cent.  H.  Co.  v. 
U.  aSV164:  U.  S.  190,  212);  and  the  corporation  to  which  it 
belongs  can  always  recover  it  from  that  unlawfully  or  by 
mistake  receiving  and  retaining  it.  The  latter  gains  no  title^ 
and  holds  merely  for  the  true  owner.  We  conclude,  there- 
fore, that  the  fund  in  question  belongs  to  the  school  district, 
and  should  be  in  the  custody  of  the  town  treasurer  for  its  use.. 
2.  The  question  next  arising  is  whether  the  relators  are 
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entitled  to  enforce  their  rights  to  the  money  in  question  by 
fMrnda/muB  against  the  county  treasurer.  Conceding  that 
their  right  to  receive  this  money  is  clear,  still,  to  justify  this 
procedure,  it  is  essential  that  an  express  duty  to  perform 
the  demanded  act  be  imposed  on  the  respondent  by  law, 
and  that  relators  be  without  clear,  adequate,  and  compjete 
remedy  by  ordinary  action. .  High,  Extr.  Leg.  Rem.  §§  9, 
10,  \f>\StaU  ex  rd.  Wolff  v.  Swp'rs  of  Shehoygan  Co.  29  Wis. 
79;  Fox  Lake  v.  Fox  Lake,  62  Wis.  486, 492;  Board  of  Edvn 
cation,  of  South  Milwaukee  v.  State  ex  rel.  Reed^  100  Wis.  455; 
In  re  Blake,  175  U.  S.  114.  In  the  case  at  bar  the  respond- 
ent received  these  moneys  for  the  county  under  the  mis- 
taken idea  of  all  parties  that  they  had  been  collected  for 
and  belonged  to  it.  They  have  passed  into  the  county  treas- 
ury, and  become  part  of  the  county  moneys  in  the  custody 
of  respondent.  State  ex  rd,  Bdl  v.  Haa^sha/u),  76  Wis.  241. 
The  right  of  the  relators,  therefore,  is  one  against  the  county, 
is  based  on  implied  contract  to  repay  the  money  had  and 
received  to  the  relators'  use,  and  would  support  a  direct 
legal  action,  but  for  the  statute  requiring  claims  against 
counties  to  be  presented  to  the  county  board,  and  brought 
into  court  only  by  appeal.  That  procedure  is,  however,  the 
entire  equivalent  of  an  action  at  law,  and  constitutes  a  clear 
and  adequate  remedy,  and  ma/ndamua  should  not  issue  to 
accomplish  the  same  purpose.  Sta;te  ex  rd.  Wolff  v.  Supers 
of  Sheboygan  Co.,  8upra;  Boa/rd  of  Education  of  South  Mil- 
waukee V.  State  ex  rd.  Reed,  ewpra;  Kings  Co.  v.  Johnson, 
104  Cal.  198,  201;  Merrill,  Mandamus,  §  17. 

This  view  does  not  ignore  the  rule  of  another  line  of  de- 
cisions which  hold  that  after  a  public  corporation  has  acted 
«favorably  upon  a  debt,  so  that  its  nonpayment  is  due  solely 
to  the  failure  of  some  officer  to  perforin  some  purely  minis- 
terial act  expressly  enjoined  upon  him  by  law,  as  the  signing 
of  an  order  by  mayor  or  clerk,  or  even  the  manual  payment 
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of  the  money  by  the  treasurer,  that  specific  act  may  be  com- 
pelled by  mandamtM.  State  ex  rd.  Treat  *o.  Rickter^  37  Wis, 
275;  Sliarp  v.  MausUm,  92  Wis.  630;  State  ex  rd.  C.  Heiss  C. 
Co.  V.  Born,  97  Wis.  542;  OuUa  Peroha  &  B.  Mfg,  Co,  v, 
Ashland,  100  Wis.  232.  These  cases  do  not  deny,  but  rec- 
ognize, that  generally  the  enforcement  of  a  debt  or  contract 
right  to  money  against  a  public  corporation  must  be  by  the 
ordinary  processes  of  an  action ;  but  when  all  the  purposes  of 
such  an  action  are  accomplished  by  the  voluntary  act  of  the 
corporate  body  in  conceding  the  debt  and  ordering  payment, 
and  the  only  obstacle  is  the  refusal  or  neglect  of  some  officer 
to  perform  a  ministerial  duty,  the  creditor  need  not  be  driven 
to  take  the  steps  which  would  otherwise  be  necessary  to  es- 
tablish his  right  against  the  corporation,  but  may  have  a 
writ  against  the  individual  officer  to  compel  performance 
of  the  act  enjoined  on  him  by  law.  The  writ  serves,  not  as 
a  substitute  for  a  plain  legal  action,  but  as  a  supplement  re- 
moving some  obstacle  by  compelling  performance  of  some 
ministerial  act,  expressly  enjoined  by  law,  necessary  to  ren- 
der establishment  of  legal  right  possible  or  effective.  Kraft 
V.  Madison,  98  Wis.  252.  Further  than  this,  there  is  no  spe- 
cific duty  prescribed  by  law  on  the  part  of  the  respondent 
to  pay  back  this  money.  It  is  not  in  his  possession  as  an  in- 
dividual free  to  act,  but  is  in  the  possession  of  the  county, 
of  which  he  is  only  one  officer,  and  with  certain  duties,  which 
do  not  include  the  payment  of  any  moneys  of  the  county 
until  that  corporation  has  authorized  their  payment  by  a 
proceeding  carefully  prescribed.  The  county  board  must 
by  its  vote  authorize  the  payment,  and  that  authority  must 
be  certified  to  the  treasurer  by  the  chairman  and  county 
clerk  before  any  duty  or  authority  vests  in  him  to  pay. 
Sec.  715,  Stats.  1898;*/Sito^  ex  rel,  MvlhoUamd  v,  Manitowoc 
County  Clerk,  48  Wis.  112;  State  ex  rd.  Bell  v.  Harshaw,  76 
Wis.  241;  Dvbordieu  v.  BuOer,  49  Gal.  612,  517.     We  con- 
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elude,  therefore,  that  a  case  is  not  here  presented  to  entitle 
these  relators  to  the  extraordinary  and  summary  process  of 
mcmdamus  against  the  county  treasurer. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  denying  an  imperative 
writ. 


ZoxsoH.  Appellant,  vs.  Thielman  and  another,  imp.,  Be*     los  in 

spondents.  aiwao 


November  £6  —  Decevnber  15, 1899. 

Beference:  Setting  aside  findings  by  referee:  Sales, 

Defendants  and  S.  having  entered  into  a  contract  to  out  certain  saw 
logs  and  bank  the  same,  plaintiff  famished  certain  supplies  to  8., 
and  brought  this  action,  alleging  that  the  defendants  and  S.  jointly 
contracted  therefor.  Held,  that  the  finding  of  the  referee,  that  de- 
fendants were  indebted  for  such  supplies,  was  against  the  clear 
preponderance  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  Goodlaitd,  Judge.    Affirmed. 

A.  Kam^neberg^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Cb^,  Sanborn^ 
Lamoreum  dh  Pa/rh^  and  oral  argument  by  A.  W.  Samhom. 

Cassodat,  0.  J.  This  action  was  commenced  May  28, 
1898,  against  Robert  O.  and  Jvliue  Thielman  (copartners) 
and  George  W.  Stubblefield,  to  recover  $646.21  upon  an  ac- 
count for  goods,  wares,  and  merchandise  sold  and  delivered 
by  the  plaintiff  to  the  defendants,  at  their  special  instance 
and  request,  at  divers  times  between  December  29, 1897, 
and  March  7, 1898,  as  per  itemized  statement;  that  such 
goods  were  reasonably  worth  the  sum  stated;  that  no  part 
thereof  had  been  paid  for  except  $2.50. 


106  1171 

108  44 

ia5  117 

109  150 


118  ST7PKEME  COURT  OF  WISCONSIN.         [105 

Zoesoh  Y&  Thielman  and  another. 

The  answer  of  Robert  C,  and  Jvliua  Thidman  admitted 
their  partnership,  but  otherwise  was  a  general  denial.  The 
defendant  Stabblefield  made  no  answer,  and  did  not  ap- 
pear in  the  case  except  as  a  witness. 

It  appears,  in  effect,  that  the  plaintiff  was  a  farmer,  and 
kept  a  general  store  at  Butternut  in  Ashland  county ;  that 
the  defendant  Stubblefield  resided  in  Price  county,  six  miles 
distant  from  Butternut;  that  Thielman  Bros,  resided  in  Lin- 
coln county,  and  ran  a  meat  market  at  Tomahawk,  and 
also  at  Merrill,  and  also  were  engaged  in  the  lumber  busi- 
ness,—  owned  timber,  cut  the  timber  into  saw  logs,  and 
sold  the  logs,  and  let  contracts;  that  December  20, 1897, 
Thielman  Bros,  entered  into  a  written  contract  with  Stub- 
blefield, whereby  Stubblefield  agreed  to  cut,  remove,  and 
deliver  into  Swamp  creek  all  the  pine,  spruce,  and  tamarack 
suitable  for  saw  logs  standing  on  the  lands  described;  that 
one  third  of  the  price  was  payable  to  Stubblefield  at  the 
1st  of  each  month  after  the  logs  should  be  banked  and  the 
scale  reported,  ^'  and  the  balance  to  be  paid  as  soon  as  logs 
are  banked,  and  all  labor  and  other  claims  have  been  paid." 

The  cause  was  referred  to  a  referee,  and  at  the  close  of 
the  trial  before  hini  he  found,  in  addition  to  the  facts  stated, 
that  December  20, 1897,  Thielman  Bros,  requested  the  plaint- 
iff to  deliver  to  Stubblefield  certain  supplies,  to  be  used  in 
the  prosecution  of  his  logging  operations,  and  then  and  there 
expressly  promised  and  agreed  to  pay  the  plaintiff  therefor 
on  the  1st  day  of  each  month  next  following  the  delivery  of 
the  goods  to  Stubblefield;  that  the  plaintiff, relying  wholly 
on  such  promise,  did  furnish  and  deliver  to  Stubblefield  the 
goods,  wares,  and  merchandise  mentioned,  and  that  they 
were  reasonably  worth  the  sum  stated;  that  the  goods  were 
sold  and  delivered  solely  and  exclusively  on  the  credit  of 
Thielman  Bros.,  and  that  no  credit  whatever  was  given  by 
the  plaintiff  to  Stubblefield;  that  Thielman  Bros.,  and  none 
other,  became  indebted  to  the  plaintiff  for  the  goods  so  de- 
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livered  to  Stubblefield  in  the  sums  stated,  and  the  same 
became  due  and  payable  April  1,  1898,  and  that  no  part 
thereof  had  been  paid  though  demanded.  As  conclusions  of 
law  he  found,  in  effect,  that  Thielman  Bros,  were  indebted 
to  the  plaintiff  in  the  sum  mentioned,  with  interest  from 
April  1, 1898,  and  that  judgment  should  be  given  therefor. 

On  motions  for  confirmation  of  the  referee's  report  and  to 
set  aside  the  same,  the  trial  court  being  satisfied  that  the 
clear  preponderance  of  all  the  evidence  was  against^all  the 
findings  of  fact  except  the  first,  as  to  the  contract  between 
Stubblefield  and  Thielman  Bros.,  it  was  by  the  court  ordered 
that  all  the  findings  of  fact  and  conclusions  of  law  made  by 
the  referee  except  the  first  be,  and  the  same  were  thereby, 
set  aside,  and  the  court  filed  its  findings  of  fact  and  conclu- 
sions of  law  to  the  effect  that  December  20,  1887,  Thielman 
Bros,  entered  into  the  contract  with  Stubblefield  mentioned ; 
that  the  plaintiff  did  not  sell  the  goods  in  question,  nor  any 
goods,  wares,  and  merchandise,  to  Thielman  Bros.,  to  be  de- 
livered to  Stubblefield,  but  did  sell. such  goods,  wares,  and 
merchandise  to  Stubblefield  himself;  that  Thielman  Bros, 
were  not  in  any  manner  indebted  to  the  plaintiff  for  or  on 
account  of  any  goods,  wares,  or  merchandise  sold  as  set  out  in 
the  complaint;  that  the  sum  mentioned  was  due  and  owing 
to  the  plaintiff  from  Stubblefield ;  that  all  the  material  alle- 
gations of  the  complaint  in  regard  to  the  cause  of  action 
against  Thielman  Bros,  were  untrue,  and  that  all  the  allega- 
tions in  the  answer  were  true. 

And  as  conclusions  of  law  the  court  found  that  the  plaint- 
iff was  entitled  to  a  judgment  against  Stubblefield  for  the 
amount  named,  with  interest  from  March  7,  1898,  together 
with  the  costs  and  disbursements  of  this  action ;  that  Robert 
C.  and  Jvlius  Thielman  were  entitled  to  a  judgment  against 
the  plaintiff  for  their  costs  and  disbursements  in  this  action, 
together  with  their  costs  and  disbursements  in  the  attach- 
ment proceeding  in  this  action,  to  be  taxed  by  the  clerk  of 
the  court, — and  ordered  judgment  to  be  entered  accordingly. 
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From  that  part  of  the  judgment  so  entered  in  favor  of  Thiel- 
man Bros.,  the  plaintiff  brings  this  appeal. 

This  court  has  repeatedly  held,  in  effect,  that  where,  as 
here,  a  cause  has  been  submitted  to  and  tried  by  a  referee 
upon  oral  and  conflicting  testimony,  the  findings  of  such 
referee  should  not  be  set  aside  unless  they  are  against  the 
clear  preponderance  of  the  evidence.  Guetzhow  Bros.  Co. 
V.  A,  H.  Andrews  dk  Co.  92  Wis.  214;  Slauson  v.  Goodrich 
Tran^.  Co.  94  Wis.  646;  Momsm  v.  Plankinton,  96  Wis.  166; 
Bacine  W.  Co.  v.  Bacine^  97  Wis.  93;  Stmihilber  v.  OraveSy 
97  Wis.  617;  Cunningham  v.  Brictson,  101  Wis.  378. 

Such  findings  of  the  referee  are  entitled  to  the  same  credit 
in  the  circuit  court  as  the  findings  of  the  circuit  court  in  a 
cause  tried  by  it  have  in  this  court.  Id.  In  the  case  at  bar, 
and  after  careful  consideration  of  the  evidence,  we  are  forced 
to  the  conclusion  that  the  trial  court  was  justified  in  holding 
that  the  findings  of  the  referee  were  against  the  clear  pre- 
ponderance of  the  evidence.  In  the  complaint,  verified  by 
the  plaintiff,  it  is  alleged  that  all  three  of  the  defendants 
were  indebted  to  the  plaintiff  for  the  goods;  and  yet  there 
is  not  a  particle  of  evidence  that  the  three  defendants  jointly 
contracted  for  the  goods,  and  there  is  nothing  in  the  rela- 
tionship of  the  parties  from  which  such  joint  contract  can 
be  implied.  The  referee  found  against  such  theory,  and 
that  the  plaintiff  sold  and  delivered  the  goods  exclusively  on 
the  credit  of  Thielman  Bros.,  and  not  on  the  credit  of  Stub- 
blefield.  On  the  other  hand,  the  court  found  that  the  plaint- 
iff sold  and  delivered  the  goods  to  Stubblefield,  and  not  to 
Thielman  Bros.,  and  that  they  were  not  indebted  to  the  plaint- 
iff therefor.  As  indicated,  Stubblefield  resided  near  the 
plaintiff,  and  for  years  had  been  in  the  habit  of  trading  with 
him,  and  getting  credit  at  his  store;  and  down  to  the  time 
in  question  the  plaintiff  had  never  refused  him  credit.  On 
the  other  hand,  Stubblefield  lived  at  a  great  distance  from 
Thielman  Bros.,  and  they  knew  so  little  about  him  that  they 
inquired  of  the  plaintiff  as  to  his  responsibility  before  letting 
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to  him  the  logging  contract,  and  then  carefully  protected 
themselves  against  his  irresponsibility  by  reserving  payments 
until  the  logs  should  be  banked,  and  all  labor  and  other 
claims  against  the  logs  should  be  paid.    It  is  simply  incred- 
ible that  they  would  thus  secure  themselves  against  loss, 
and  yet  authorize  the  plaintiff  to  deliver  to  him  goods  on 
their  credit,  ad  libitum  and  without  security.    Besides,  it  is 
conceded  that  the  plaintiff  delivered  all  the  goods  to  Stub- 
blefield,  and  charged  them  all  to  Stubblefield  on  his  books, 
and  did  not  charge  any  of  them  on  his  books  to  Thielman 
Bros.,  notwithstanding  they  had  an  open  account  with  the 
plaintiff  at  his  store  for  supplies  delivered  to  Thielman 
Bros. —  McCool  camp — situated  about  six  miles  by  the  road 
from  Stubblefield's  cimp.    The  plaintiff  claims  that  Thiel- 
man Bros,  were  t  o  pay  him  monthly  for  all  the  goods  he 
delivered  to  Stubblefield,  and  yet  he  never  presented  to 
them  any  such  monthly  bill,  but  did  send  to  them  bills 
against  their  own  camp;  and  in  the  plaintiffs  letter  to  them 
inclosing  such  a  bill  for  $37.33  as  per  statement  inclosed 
under  date  of  March  21,  1898,  he  makes  this  inquiry:  "If 
you  are  able  to  give  me  a  report  of  Stubblefield's  standing^ 
you  would  oblige  me  very  much."    To  that  letter  Thielman 
Bros,  replied,  inclosing  check  for  the  $37.33,  and  added: 
"  We  cannot  give  you  any  account  of  his  standing  until  we 
get  in  his  time  checks,  which  will  be  some  time  after  the 
first."    The  facts  thus  admitted  are  of  more  weight  than 
the  oral  testimony  on  the  part  of  the  plaintiff.    The  plaint- 
iff probably  thought  that  Stubblefield  would  get  enough 
out  of  his  job  with  Thielman  Bros,  to  pay  for  all  the  goods 
he  delivered  to  him,  and  possibly  thought  that  Thielman 
Bros,  had  assured  or  guaranteed  such  payment;  but  the 
clear  preponderance  of  the  evidence  is  that  they  never  agreed 
to  pay  for  such  goods  as  the  plaintiff  might  deliver  to  Stub- 
blefield. 

By  the  Court. —  That  part  of  the  judgment  of  the  circuit 
court  appealed  from  is  aflBrmed. 
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Ashland  Lime,  Salt  &  Cement  Company  and  others,  Be- 
spondents,  vs.  Shobes,  imp.,  Appellant. 

Novernber  S5 — December  16, 1899. 

Budding  contracts:  Architects:  Ejection  of  improper  material  or  eon- 
stmction,  when  to  be  made:  Patent  defects:  Waiver:  Progress  cer- 
tificates, when  siibject  to  revision:  Measure  of  damages. 

1  Where  a  building  contract  provides  that  a  supervising  architect 
representing  the  owner  shall  inspect  the  material  and  construction 
as  operations  progress,  with  power  to  reject  any  and  all  material 
and  construction  not  deemed  bj  him  to  conform  to  the  contract,  a 
failure  to  promptly  reject  any  such  material  or  construction  for 
defects  discoverable  by  the  exercise  of  ordinary  care,  after  a  fair 
opportunity  for  exercising  the  duties  of  inspection,  constitutes  a 
waiver  of  such  defects. 

fL  Where  both  parties  to  a  building  contract  providing  for  payments 
to  be  made  on  progress  certificates  igpiore  such  provision  from  the 
commencement  to  the  end  of  operations,  such  provision  wiU  be 
deemed  waived. 

-8L  Where  the  progress  certificates  are  limited  by  the  contract  to  such 
portions  of  the  building  as  have  been  constructed  in  a  manner 
satisfactory  to  the  supervising  architect  under  the  contract,  they 
aie  not  subject  to  revision  at  all,  in  the  absence  of  some  provision 
to  that  effect  in  the  contract;  and  an  accompanying  provision  to 
the  effect  that  such  certificate  shall  not  be  conclusive  should  be 
construed  to  extend  only  to  defects  that  were  not  discoverable  by 
the  exercise  of  ordinary  care  prior  to  the  giving  of  the  progress  cer- 
tificate. 

4  Where  a  building  contract  has  been  only  substantially  performed, 
the  measure  of  damages  recoverable  by  the  proprietor  is  the  rea- 
sonable cost  of  remedying  such  defects  as  are  remediable  without 
unreasonable  expenditure,  and  the  diminished  value  of  the  build- 
ing when  so  completed  from  the  value  of  a  building  constructed 
in  all  respects  according  to  the  contract. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
•county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

Action  to  enforce  several  subcontractors'  liens  upon  a 
dwelling  house  and  the  grounds  upon  which  it  was  situated. 
The  controversy  involved  the  validity  of  several  of  the  lien 
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claims.  The  principal  contract  was  between  John  H.  Foster 
and  Frank  Houle  as  builders,  and  Emma  W.  Shores  as  owner. 
Houle  sold  out  early  to  Foster,  the  latter  assuming  and  agree- 
ing to  carry  out  all  of  the  provisions  of  the  contract  upon 
the  part  of  the  builders.  The  principal  contract  price  was 
$28,570,  subject  to  additions  and  deductions  on  account  of 
alterations  that  might  be  required  and  ordered  by  the  super- 
vising architect.  The  principal  subcontract  was  with  the 
Northern  Manufacturing  Company  for  the  inside  mill  work 
of  the  building,  the  contract  price  for  such  work  being 
$5,950,  subject  to  additions  and  deductions  as  in  the  prin- 
cipal contract.  Such  subcontractor,  before  its  work  was 
done,  made  an  assignment  for  the  benefit  of  creditors  to 
A,  E.  Dtocon,  who  claimed  to  have  completed  the  work.  The 
amount  claimed  to  be  due  on  such  subcontract  was  $2,904.76. 
There  was  a  claim  by  the  AshZcmd  Lime,  Salt  <&  Cemeiit 
Company  for  $149  for  material  furnished  the  principal  con- 
tractors. Also  a  subcontractor's  claim  by  P.  J.  DvUanty  for 
$971.84,  alleged  to  be  due  on  a  plumbing  contract.  There 
were  several  other  claims,  but  those  particularly  mentioned 
were  the  subjects  of  the  controversy.  The  pleadings  on  the 
part  of  the  claimants  did  not  set  forth  the  terms  of  the  prin- 
cipal contract,  or  the  subcontract  with  the  manufacturing 
company.  Such  company's  pleading  stated  in  general  terms 
that  it  and  A.  E.  Dixon^  its  assignee,  furnished  to  the  prin- 
cipal contractors  at  their  request,  work,  labor,  and  material 
in  the  construction  of  the  building  and  that  the  amount  due 
therefor  was  $2,904.76.  It  admitted  delay  in  performing 
the  contract,  but  alleged  that  it  was  caused  by  the  conduct 
of  the  principal  contractors  and  their  architect  and  was 
waived  by  them.  It  also  alleged,  without  stating  facts  re- 
quiring an  appraisal  of  the  value  of  extras  furnished  by  the 
subcontractor,  that  the  supervising  architect  wilfully  refused 
to  appraise  and  value  such  extras  as  were  furnished,  or  to 
submit  the  matter  to  arbitration.    There  were  answers  by 
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the  principal  contractor  and  the  owner,  setting  forth  the 
principal  contract,  the  contract  with  the  manufacturing 
company,  and  the  contract  with  Dvllanty  for  the  plumbing. 
A  breach  of  contract  in  each  case  was  alleged,  and  there 
was  a  counterclaim  for  damages,  those  claimed  against  the 
manufacturing  company  and  its  assignee  being  $6,200,  and 
against  DvUcmty  $2,500.  Eeplies  were  duly  made  to  the 
counterclaims,  alleging  excuse  for  nonperformance  of  the 
manufacturing  company's  contract  as  to  time  and  substantial 
performance  of  such  contract  in  all  other  respects  and  of  the 
other  contracts  mentioned.  The  principal  contract  required 
the  building  to  be  completed  by  the  Ist  day  of  July,  1898,  and 
the  subcontract  with  the  manufacturing  company  provided 
for  completion  of  the  work  covered  by  it  by. the  1st  day  of 
May,  1898.  Each  contract  provided  for  the  payment  of  $5 
per  day  as  liquidated  damages  for  each  day's  delay  not 
caused  by  certain  specified  circumstances,  for  which  the 
architect  was  to  make  proper  allowances  subject  to  an  ap- 
peal to  arbitrators.  The  principal  contract  and  the  subcon- 
tract with  the  manufacturing  company  were  identical  as  to 
all  general  provisions.  Each  contained  the  following  stipu- 
lations: The  work  shall  be  performed  under  the  direction 
and  to  the  satisfaction  of  John  "W.  Foster,  acting  as  agent 
of  the  owner;  the  contractors  shall,  within  twenty-four  hours 
of  receiving  written  notice  from  the  architect  to  that  effect, 
proceed  to  remove  from  the  grounds  or  buildings  all  mate- 
rials condemned  by  him,  whether  worked  or  unworked,  or 
take  down  all  portions  of  the  work  which  the  architect  shall 
condemn  as  unsound  or  improper,  or  as  in  any  way  failing  to 
conform  to  the  drawings  and  specifications,  and  to  the  con- 
ditions of  this  contract;  the  architect  shall  be  permitted  to 
inspect  the  work  at  all  times  during  the  progress  of  the 
building,  and  shall  be  provided  with  sufficient,  safe,  and 
proper  facilities  for  that  purpose  by  the  contractors;  in  case 
the  work  is  delayed  by  the  fault  of  any  other  contractor,  or 
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any  alteration  required,  or  damage  by  fire  or  unusual  action 
of  the  elements  or  otherwise,  or  abandonment  of  the  work 
by  employees  through  no  fault  of  the  contractor,  such  con- 
tractor shall  be  allowed  additional  time  beyond  the  date  set 
for  the  completion  of  the  work,  such  allowance  to  be  made 
upon  a  claim  in  writing  made  at  the  time  of  the  obstruction 
or  delay,  and  the  architect  to  certify  the  additional  time  to 
be  allowed,  subject  to  an  appeal  from  his  award  to  arbitra- 
tors; on  the  1st  day  of  each  month  as  the  work  progresses, 
a  payment  shall  be  made  for  eighty-five  per  cent,  of  the  work 
done  during  the  preceding  month,  based  on  an  estimate  ap- 
proved by  the  architect  and  certified  by  him  that  such  work 
has  been  done  to  hi^  satisfaction;  no  certificate  given  or  pay- 
ment made,  except  a  final  certificate  or  final  payment,  shall 
be  conclusive  evidence  of  the  performance  of  the  contract 
either  in  whole  or  in  part,  and  no  payment  shall  be  construed 
to  be  in  acceptance  of  defective  work. 

The  cause  was  tried  before  a  referee  who  made  findings 
of  fact  and  conclusions  of  law  covering  all  the  issues.  Such 
findings,  as  to  the  matters  controverted  on  the  evidence 
and  material  to  the  appeal,  were  in  substance  as  follows: 
The  Northern  Manufacturing  Company  proceeded  to  per- 
form its  contract  according  to  the  terms  thereof.  The  ar- 
chitect agreed  upon  to  superintend  and  pass  upon  the  work 
as  it  proceeded  was  constantly  present  in  the  performance 
of  his  duties  during  the  time  the  building  was  being  con- 
structed. He  changed  the  plans  from  time  to  time  as  he 
was  authorized  to  do,  and  the  company  was  required  to  con- 
form thereto.  He  permitted  and  sanctioned  the  use  of  other 
building  material  in  the  building  than  such  as  was  called 
for  by  the  specifications,  particularly  the  use  of  flat-sawed 
in  place  of  quarter-sawed  oak  in  the  second  and  third  stories. 
The  principal  contractor  greatly  delayed  the  manufacturing 
company  in  its  work.  Payments  to  the  amount  of  84,500 
were  made  to  the  manufacturing  company  without  any  ar- 
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ohitect's  certificate  or  estimate.  No  such  certificate,  from 
first  to  last,  was  asked  for,  demanded,  or  required.  The 
provisions  of  the  contract  in  that  regard  were  wholly  ig- 
nored and  waived.  The  architect  did  not  condemn  any  of 
the  work  or  material  in  accordance  with  the  terms  of  the 
contract.  He  refused  to  value  the  extras  furnished  under 
the  manufacturing  company  contract  or  to  submit  the  mat- 
ter to  arbitration  as  the  contract  provided.  The  manufact- 
uring company  and  its  assignee,  without  the  consent  of  the 
architect,  neglected  to  perform  the  manufacturing  com- 
pany contract  in  the  following  particulars:  using  flat-sawed 
oak  in  place  of  quarter-sawed  oak  in  the  first  story ;  omit- 
ting to  do  blind  nailing  at  all  points  required ;  using  some 
wood  on  the  inside  finish  which  was  not  thoroughly  sea- 
soned; and  by  inexcusable  delay  in  the  performance  of 
the  work  for  twenty-five  days.  The  Northern  Manufactur- 
ing Company  contract  and  the  principal  contract,  on  the 
whole,  were  substantially  performed.  In  respect  to  those 
matters  where  there  was  a  departure  from  strict  perform- 
ance, liability  for  damages  was  incurred  to  the  amount  of 
$1,000,  which  should  be  allowed  as  a  counterclaim  to  the 
amount  of  the  claim  of  the  assignee  of  such  company,  leav- 
ing the  balance  due  for  work  done  under  the  contract,  and 
for  extras,  $1,550.74.  The  claim  of  the  Ashland  Lime^  Salt 
dk  Cement  Compamj  was  originally  $149,  and  should  be  re- 
duced by  payments  which  were  made  thereon,  to  $124.34. 
The  Duttanty  contract  for  the  plumbing  work  was  substan- 
tially performed.  The  balance  due  him  therefor,  and  for 
extra  work,  is  $971.84. 

The  referee's  report  was  confirmed  by  the  court,  except 
as  to  the  amount  found  due  DvUamiy  for  the  plumbing 
work.  That  was  reduced  ten  per  cent.  Judgment  was  ren- 
dered establishing  the  amount  due  from  the  principal  con- 
tractor as  to  each  claimant,  and  in  all  other  respects  in 
accordance  with  the  statutes  governing  the  subject.     Ex- 
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captions  were  filed  and  preserved  in  the  bill  of  exceptions- 
so  as  to  present  the  questions  discussed  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Gate,  Sanboniy 
Lamoreux  dk  Parh^  and  oral  argument  hj  A.W.  Sanborn. 

For  the  respondents  there  were  separate  briefs  by  Ben  S. 
Smith  as  attorney  for  Dixon  and  as  attorney  for  the  Ash- 
land Zimey  Salt  <&  Cement  Co,^  and  a  brief  by  Lamoreux  ib 
Shea,  attorneys  for  DvlUmtyy  and  oral  argument  by  0.  A. 
I/mioreva^  and  Mr.  Smith. 

Kabshall,  J.  Appellant's  counsel  contend  that  the  trial 
court  erred  in  confirming  the  report  of  the  referee  as  to  the 
following:  (1)  That  the  principal  contract  was  substantially 
performed  i  (2)  that  the  contract  with  the  Northern  Manu* 
facturing  Company  was  substantially  performed;  (3)  that 
the  architect's  certificate  was  waived;  (4)  that  the  damages 
to  the  principal  contractor  by  failure  of  the  Northern  Man- 
ufacturing Company  and  its  assignee  to  perform  the  subcon- 
tract  were  $1,000;  (5)  refusing  to  apply,  on  the  claim  of  the 
Ashland  LimSy  Salt  <&  Cement  Convpomy^  payments  made  to 
such  company  by  the  principal  contractor  of  moneys  fur- 
nished  such  contractor  by  appellant.  Shores;  (6)  the  contract 
for  the  plumbing  work  by  DuUcmty  was  substantially  per^ 
formed. 

1  and  2.  The  first  two  assignments  of  error  can  best  be 
considered  together.  They  are  mainly  ruled  on  the  undis- 
puted evidence  by  LaycocJc  v.  Moon^  97  Wis.  59,  and  Lay- 
cock  v.  Pa/rker^  103  Wisv  161.  The  doctrine  declared  in  those 
cases  may  be  briefly  stated  thus:  Where  a  building  contract 
provides  that  the  building  shall  be  constructed  according  to 
certain  plans  and  specifications  to  the  satisfaction  of  the 
supervising  architect,  who  shall  inspect  all  material  and 
work  as  the  building  is  constructed,  with  power  to  reject 
any  material  or  work  not  deemed  by  him  to  be  in  compli- 
ance with  the  contract,  and  to  require  unsatisfactory  con- 
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structions  to  be  removed  and  the  work  done  over  in  a  satis- 
factory manner,  the  manifest  intent  is  that  unsatisfactory 
material  or  construction  shall  be  promptly  rejected,  and  that 
the  architect  shall  not,  by  silence,  allow  unsatisfactory  con- 
struction to  proceed  to  a  point  where  its  removal  from  the 
building  will  be  attended  with  serious  loss  to  the  builder, 
and  then  reject  it;  that  a  failure  to  reject  material  or  work 
seasonably,  and  in  the  manner  contemplated  by  the  contract, 
operates  as  a  waiver  of  defects  in  regard  thereto  and  an 
irrevocable  acceptance  of  such  material  or  work  as  satisfac- 
tory under  the  contract,  in  the  absence  of  some  clear,  un- 
mistakable provision  in  such  contract  to  the  contrary.  That 
is  a  reasonable  and  just  doctrine  to  apply  in  cases  like  this. 
If  the  owner  stipulates  for  inspection  and  approval  of  the 
work  under  a  building  contract  as  the  building  is  constructed, 
and  for  a  representative  of  his  own  to  compel  compliance 
with  the  contract  at  every  step,  if  such  representative  fails 
to  perform  his  duty  the  loss  should  fall  on  the  owner  of  the 
building,  and  not  be  shifted  to  the  builder,  who  may  have 
been  lured  into  the  belief  that  his  work  and  material  were 
satisfactory  till  too  late  to  remedy  defects  therein  without 
serious  loss.  The  owner  should  look  to  his  architect.  He 
should  be,  and  is,  bound  the  same  as  if  he  were  upon  the 
ground  himself,  charged  with  the  duty  of  accepting  or  reject- 
ing material  or  construction  as  soon  as  there  is  a  reasonable 
opportunity  for  inspection  of  it.  That  is  but  an  application 
^f  the  elementary  principle,  that  where  property  is  delivered 
by  one  person  to  another,  as  fulfilling  an  executory  contract 
between  them  requiring  such  delivery,  and  the  latter  neglects 
to  notify  the  former  that  the  property  is  not  accepted  as 
complying  with  the  contract  within  a  reasonable  time  after 
A  fair  opportunity  to  inspect  it,  an  acceptance  will  be  inferred. 
Fratt  V.  Fech,  70  Wis.  620;  Barton  v.  Kcme,  17  Wis.  37; 
Locke  V.  Williamson^  40  Wis.  377;  Ohon  v.  Mayer ^'^Q  Wis, 
551.     What  is  a  reasonable  time  for  inspection  and  rejection 
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must  necessarily  be  governed  by  the  nature  of  the  contract 
and  the  consequences  of  delay,  and  all  the  circumstances. 
Under  a  building  contract  requiring  constant  presence  and 
oversight  of  the  work  by  a  supervising  architect,  for  the 
owner,  for  the  very  purpose  of  preventing  any  unsatisfactory 
material  being  wrought  into  the  building  or  unsatisfactory 
construction  remaining  a  part  of  it,  a  reasonable  time  in 
which  to  decide  such  matters  is  limited  to  a  reasonable  time 
for  proper  inspection.  Any  considerable  delay  in  that  regard 
must  operate,  by  all  equitable  considerations,  as  an  accept- 
ance, except  as  to  defects  not  discoverable  by  reasonable 
Attention  to  the  duties  of  inspection. 

The  foregoing  is  in  accordance  with  authorities  elsewhere. 
Wait,  Engineering  Jur.  §§  467,  468;  Wright  v.  Meyer^  25  S. 
W.  Kep.  1122;  Linch  v.  Parie,  Z.  <b  O.  E.  Co.  80  Tex.  23. 
In  the  latter  case  it  was  said  that '  where  the  owner,  under 
the  provisions  of  a  building  contract,  has  a  representative 
on  the  ground  to  inspect  material  and  workmanship  as  op- 
erations progress,  and  with  authority  to  reject  any  not 
deemed  by  him  to  be  in  accordance  with  such  contract,  and 
to  compel  a  forfeiture  of  unsatisfactory  work  and  its  re- 
moval from  the  building  and  grounds,  prompt  action  on  the 
part  of  such  architect  is  demanded,  and  any  delay  to  the 
prejudice  of  a  contractor  will  operate  as  a  waiver  of  defects.' 
That  is  on  all  fours  with  the  case  before  us.  In  Wright  v. 
Meyer  it  is  said,  on  the  same  subject,  "  When  the  architect 
is  present  and  has  knowledge  of  the  character  of  material 
being  placed  in  the  improvement  without  objection  at  the 
time,  his  conduct  is  an  approval  of  the  same  which  cannot 
be  revised  by  him  to  the  prejudice  of  the  contractor." 

There  is  another  significant  feature  about  the  contract 
under  consideration.  The  progress  certificates  were  not 
mere  approximate  estimates  of  the  value  of  labor  and  mate- 
rials wrought  into  the  building  during  the  previous  months, 
which,  under  many  authorities,  are  subject  to  subsequent 
Vol.  105—9 
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revision,  leaving  out  the  question  of  estoppel.  By  the  terms 
of  the  contract  the  monthly  estimates  were  confined  to  such 
parts  of  the  building  as  had  been  constructed  so  as  to  sat- 
isfy the  calls  of  the  contract.  Such  certificates,  without 
some  clear  saving  clause,  are  conclusive  in  the  absence  of 
fraud  or  mistake.  Hudson,  Building  Contracts,  285.  Here 
there  is  a  clause  to  the  effect  that  no  certificate,  except  the 
final  certificate,  shall  be  conclusive  evidence  of  the  accept- 
ance of  the  contract,  either  in  whole  or  in  part,  against  any 
claim  of  the  owner.  That,  however,  must  be  considered,  if 
possible,  in  connection  with  the  previous  clause  confining 
progress  certificates  to  satisfactory  work,  so  as  to  make  the 
two  clauses  consistent  and  give  significance  to  each.  That 
can  only  be  done  by  holding  that  the  latter  clause  was  iuf- 
tended  to  limit  the  conclusive  effect  of  progress  certificates 
to  patent  defects,  such  as  were  discoverable  by  the  exercise 
of  ordinary  care.  That  is  a  reasonable  construction  of  the 
contract.  Most  of  the  defects  complained  of  were  of  that 
character.  The  progress  certificates  show  an  acceptance  of 
all  the  work  done  except  about  $600  out  of  $30,570,  the 
total  contract  price  and  the  value  of  all  extras.  The  ac- 
cepted work  covered  more  than  the  original  contract  price 
by  about  |1,500. 

A  careful  reading  of  the  contract  leads  to  the  conclusion 
that  the  only  final  certificate  contemplated  by  the  parties 
was  the  last  in  the  series  of  progress  certificates.  There  is 
no  call  for  a  final  certificate  covering  all  the  work.  The 
only  place  a  final  certificate  is  mentioned  is  where  it  is  said 
that  no  certificate  except  the  final  certificate  shall  be  con- 
clusive evidence  of  performance  of  the  contract.  Under 
such  a  contract  the  last  progress  certificate  is  to  all  intents 
and  purposes  the  final  certificate  and  the  only  final  certificate 
that  is  required. 

Now  it  is  undisputed  that  the  supervising  architect,  John 
"W.  Foster,  did  not,  from  the  beginning  to  the  end  of  the 
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work,  require  the  removal  of  any  material  or  work  from 
the  building  in  the  manner  provided  for  in  the  contract. 
There  is  evidence  on  his  part  that  he  made  many  complaints 
as  to  the  character  of  the  material  being  used,  and  that 
some  of  such  complaints  were  heeded  and  some  were  not. 
It  appears  that  the  work  generally  met  his  approval  as  op- 
erations progressed ;  that  it  looked  all  right,  but  that  defects 
developed  afterwards,  mainly  caused  by  shrinking  of  the 
woodwork.  It  is  not  necessary  to  discuss  the  evidence  in 
detail.  It  is  sufficient  to  say  that  there  is  much  evidence, 
direct  and  circumstantial,  showing  that,  as  a  general  thing, 
the  material  that  was  used  in  the  building  was  acquiesced 
in  both  by  the  architect  and  the  owner.  On  the  whole 
we  cannot  discover  any  warrant  for  disturbing  the  find- 
ing in  regard  to  the  principal  contract  and  principal  sub- 
contract having  been  substantially  performed.  The  archi- 
tect generally  approved  of  both  material  and  work,  from 
the  beginning  to  the  end  of  the  construction  of  the  build- 
ing, not  only  by  failing  to  object,  but  by  certifying  in  writ- 
ing, in  effect,  by  the  progress  certificates,  as  to  the  principal 
contract,  that  the  work  was  done  in  compliance  with  the 
contract  and  satisfactory  to  him. 

3.  The  contention  that  it  was  error  to  find  that  the  archi- 
tect's certificate  of  final  completion  of  the  work  was  waived 
can  be  disposed  of  in  a  few  words.  The  finding  complained 
of  really  refers  to  architect's  certificates  under  the  North- 
em  Manufacturing  Company  contract.  It  appears  from  the 
evidence  that,  from  the  beginning  to  the  end  of  the  work 
under  such  contract,  no  such  certificate  was  asked  for  or 
demanded  by  the  principal  contractor.  Moreover  the  archi- 
tect testified  that  he  did  not  consider  he  had  anything  to 
do  with  the  Northern  Manufacturing  Company  except  to 
see  that  the  work  performed  by  it  was  according  to  the  con- 
tract between  the  principal  contractor  and  the  owner  of  the 
building.    The  right  to  an  architect's  certificate  was  not  in- 
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sisted  on  as  a  justification  or  reason  for  not  paying  the  sub- 
contractor, either  before  or  after  the  action  was  brought. 
Neither  in  the  answer  of  the  principal  contractor,  nor  that 
of  the  owner  of  the  building,  was  want  of  an  architect's 
certificate  mentioned  as  a  defense.  Every  circumstance 
appearing  from  the  commencement  of  the  operations  under 
the  subcontract  down  to  the  rendition  of  judgment  in  this 
case  shows  that  its  provisions  in  relation  to  architect's  cer- 
tificates were  waived  by  the  parties.  The  court  was  fully 
justified  in  so  finding  the  fact  to  be.  The  circumstance  of 
no  objection  being  made  to  payment  of  the  balance  due  be- 
cause of  the  nonproduction  of  the  architect's  certificate  of 
satisfactory  completion  of  the  work,  alone,  justifies  finding 
the  fact  of  waiver  {Davelaar  v,  RockweU,  35  Wis.  210),  as  does 
also  the  circumstance  of  making  monthly  payments  under 
the  contract  to  nearly  the  full  amount  of  eighty-five  per 
cent,  of  the  contract  price,  without  progress  certificates 
being  suggested  or  required.  The  first  ground  upon  which 
the  finding  of  the  trial  court  may  properly  rest  applies  as 
well  to  the  architect's  certificates  under  the  principal  con- 
tract so  far  as  material  to  this  case.  If  a  person,  entitled  to 
benefit  by  the  provisions  of  a  building  contract  relative  to 
architect's  certificates  being  a  condition  precedent  to  pay- 
ment, desires  to  stand  on  the  letter  of  such  contract  in  that 
regard,  he  must  not  act  inconsistent  therewith  till  brought 
into  court.  Otherwise  the  doctrine  of  waiver  will  estop  him 
from  changing  his  position  to  the  prejudice  of  his  contractor. 
On  this,  and  other  questions  under  such  contracts,  entire  har- 
mony in  judicial  policy  does  not  exist,  but  the  doctrine  of  this 
court,  indicated,  is  too  firmly  established  to  be  questioned. 
It  is  well  supported  elsewhere,  as  we  have  seen.  Wait, 
Engineering  Jur.  §§  467,  468;  Vermont  St.  M.  E.  Church  v. 
JSrose,  104  111.  206;  Dundbery  dk  W.  R.  Co.  v.  Eopkina,  O. 
dh  Co,  (1877),  36  Law  T.  (K  S.),  733;  ffaden  v,  Coleman,  73 
N.  Y.  567;  Summerlin  v.  Thompson,  31  Fla.  369.    Appel- 
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lant's  counsel  support  the  claim  that  there  is  no  evidence 
that  the  architect's  certificates  were  waived,  by  merely  call- 
ing attention  to  the  absence  of  direct  evidence,  overlook- 
ing the  rule  that  the  fact  of  waiver  may  be  established  by 
circumstantial  as  well  as  direct  evidence,  and  that  it  is  al- 
most invariably  established  by  the  latter. 

4.  The  next  contention  is  that  more  than  $1,000  should 
have  been  allowed  against  the  Northern  Manufacturing 
Company  claim  as  damages  for  nonfulfillment  of  its  con- 
tract. That  is  grounded  on  the  following  premises:  (a)  The 
contract  was  not  substantially  performed,  (b)  The  measure 
of  damages  is  the  reasonable  cost  of  making  the  work  and 
material  what  the  contract  called  for.  (c)  The  delay  in  com- 
pleting the  contract,  for  which  the  subcontractor  was  liable 
to  the  extent  of  $5  a  day,  was  at  least  123  days. 

(a)  The  question  of  substantial  performance  has  already 
been  discussed.  The  greater  part  of  the  defects  upon  which 
want  of  substantial  performance  is  predicated  by  appellant's 
counsel  were  acquiesced  in  by  the  supervising  architect  as 
building  operations  progressed,  as  we  have  before  seen.  Such 
acquiescence,  as  indicated,  precluded  subsequent  revision  of 
the  architect's  judgment  as  to  matters  discoverable  by  ordi- 
nary attention  to  duty.  The  defects  not  covered  by  the  im- 
plied approval  were  trifling  as  compared  with  those  upon 
which  the  claim  for  damages  is  mainly  based. 

(b)  The  proper  rule  for  measuring  recoverable  difference 
between  substantial  and  complete  performance  of  a  building 
contract  is  not  necessarily  the  cost  of  tearing  down  the  de- 
fective work  and  rebuilding  it  so  as  to  conform  to  the  con- 
tract. It  is  the  reasonable  cost  of  remedying  defects,  so  fat 
as  that  can  be  done  practicably,  and  the  diminished  value 
of  the  building  so  completed  because  of  defects  not  so  reme- 
diable. If  a  dwelling  hoi!ise  were  constructed  with  ceilings 
six  inches  lower  than  the  plans  called  for,  the  recoverable 
loss  would  not  be  the  cost  of  tearing  down  the  structure  and 
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rebuilding  it  according  to  the  original  design,  but  the  di- 
minished value  of  the  house  by  reason  of  the  departure  from 
such  design.  Amdt  v,  Keller^  96  Wis.  274.  As  to  any  de- 
fect that  may  be  suggested,  if  the  cost  of  remedying  it  will 
exceed  the  diminished  value  of  the  structure  in  a  material 
degree,  the  latter  is  the  true  measure  of  the  liability  of  the 
builders. 

(c)  On  the  question  of  inexcusable  delay  in  completing  the 
contract,  we  are  unable  to  agree  that  the  evidence  shows  at 
least  123  days.  True,  the  assignee  testified  that  there  was 
that  much  delay,  but  not  of  inexcusable  delay.  He  claimed 
that  most  of  it  was  chargeable  to  the  fault  of  the  architect 
and  the  principal  contractor.  The  foreman  of  the  work  tes- 
tified that,  had  it  not  been  for  such  hindrances,  and  addi- 
tions and  alterations  of  the  work  as  originally  laid  out,  the 
contract  would  have  been  completed  without  material  delay. 
There  was  considerable  other  evidence  tending  to  show  that 
most  of  the  delay  complained  of  was  without  fault  on  the 
part  of  the  manufacturing  company  or  its  assignee.  The 
proper  allowance  of  time  for  excusable  delay  was  a  matter 
for  the  architect  to  pass  upon,  subject  to  appeal  to  arbitra- 
tors if  the  subcontractor  desired.  That  part  of  the  contract 
seems  to  have  been  ignored  by  the  principal  contractor  and 
the  architect.  The  latter  testified,  as  before  stated,  that  he 
did  not  understand  he  had  anything  to  do  as  between  the 
principal  contractor  and  subcontractor.  It  further  appears 
.  by  the  evidence  that  he  refused  to  recognize  his  duties  to 
decide  matters  of  difference  between  the  contractors.  Thus 
it  was  left  for  the  court  to  determine  how  many  days'  delay 
should  be  charged  to  the  subcontractor.  We  cannot  say 
that  the  result  is  contrary  to  the  clear  preponderance  of  the 
evidence.  Delay  caused  by  alterations  in  plans,  or  by  con- 
duct of  the  principal  contractor,  or  any  other  subcontractor, 
or  by  inattention  to  duty  on  the  part  of  the  architect  did 
not  come  under  the  penal  clause  of  the  contract.    Wait, 
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Engineering  Jur.  §§  324, 326, 552, 573, 577,  and  585,  and  cases 
cited. 

In  view  of  what  has  been  said  we  are  unable  to  say  the 
allowance  of  $1,000  damages  on  the  manufacturing  com- 
pany contract  was  contrary  to  the  clear  preponderance  of 
the  evidence.  The  burden  of  proof  was  on  the  appellant 
to  show  the  reasonable  cost  of  remedying  imperfections  in 
the  building  which  rendered  performance  of  the  contract 
substantial  only,  so  far  as  such  imperfections  could  be  prac- 
tically remedied,  and  the  difference  between  the  value  of  the 
structure  so  completed  and  what  it  would  have  been  worth 
if  the  contract  had  been  strictly  followed.  Little  or  no  evi- 
dence was  produced  along  that  line.  The  proof  on  the  part 
of  appellant  was  made  to  satisfy  an  erroneous  rule  of  dam- 
ages,—  the  idea  that  the  delinquent  contractor  was  liable  for 
the  cost  of  removing  all  defective  portions  of  the  building 
and  reconstructing  such  portions  according  to  the  contract. 
Such  evidence  was  of  no  value  in  reaching  a  correct  conclu- 
sion. Eeally,  it  is  hard  to  see  where  the  referee  found  any 
certain  evidence  to  base  a  finding  of  damages  upon,  outside 
of  the  penalty  of  $5  a  day  for  delay.  That  there  were  some 
defects  for  which  the  principal  contractor  was  entitled  to 
recover  damages  is  quite  clear,  but  we  have  looked  in  vain 
for  proof  in  the  record  of  how  far  such  defects  were  remedi- 
able without  unreasonable  expenditure,  and  the  reasonable 
cost  thereof,  and  for  proof  of  the  difference  between  the 
value  of  the  building,  so  completed,  and  its  value  constructed 
as  the  contract  required.  The  decision  assessing  $1,000  as 
damages  must  have  been  the  result  of  a  mere  guess  or  the 
application  of  an  erroneous  rule  to  the  evidence,  resulting 
in  giving  appellant  the  benefit  of  a  greater  recovery  than 
she  was  entitled  to  on  the  evidence. 

5.  In  respect  to  the  contention  that*  payments  made  by 
the  principal  contractor  Foster  to  the  Asldwnd  Zime^  Salt 
<&  Cement  Corrvpcmy^  out  of  money  paid  him  by  appellant, 
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Shores^  were  improperly  applied  to  indebtedness  of  such  con- 
tractor to  such  company  for  material  that  went  into  another 
building  which  such  contractor  had  under  construction  during 
the  time  he  was  building  the  Shores  residence,  it  is  sufficient 
to  say  that  the  question  involved  was  purely  one  of  fact,  and 
that  no  justification  can  be  found  in  the  record  to  warrant 
disturbing  the  decision  of  the  trial  court  in  regard  to  it, 
under  the  rule  governing  the  subject. 

6.  There  is  left  the  contention  that  the  decision  as  to  sub- 
stantial performance  of  the  plumbing  contract  by  DuUarUy 
is  contrary  to  the  evidence.  Most  that  was  said  in  regard 
to  the  first  two  propositions  applies  to  it.  As  between  the 
principal  contractor  and  the  owner,  the  architect,  either  ex* 
pressly  or  by  his  conduct,  accepted  substantially  all  of  the^ 
work  as  it  was  done.  DuUaaity^  who  was  a  practical  plumber 
of  many  years'  experience,  testified  that  he  completed  the 
job  according  to  the  plans  and  specifications,  and  in  the  best 
workmanlike  manner  as  provided  in  his  contract,  except  as 
to  matters  that  were  changed  by  the  architect's  orders  or 
with  his  consent.  One  of  the  principal  defects  complained 
of  was  that  the  general  character  of  the  work  was  not  first- 
class.  Several  witnesses  testified  in  support  of  that  theory, 
all,  however,  except  the  principal  contractor  and  the  archi- 
tect, being  persons  accustomed  to  the  ways  of  doing  such 
work  in  large  cities.  One  was  from  St.  Paul  and  one  from 
Milwaukee.  The  test  of  whether  the  general  character  of 
the  work  came  up  to  the  contract  standard  was,  what  was 
customarily  considered  first-class  work  in  the  locality  where 
the  contract  was  to  be  executed,  in  Ashland,  Wisconsin.  It  is 
not  improbable  that  such  test  differed  materially  from  a  Mil- 
waukee or  St.  Paul  test.  That  consideration  probably  had 
some  weight  in  reaching  the  decision  complained  of.  DuU 
lanty^  who  had  been  engaged  in  the  plumbing  business  in 
the  city  of  Ashland  for  ten  years,  testified  very  explicitly, 
and  in  detail,  that  the  work  was  first-class,  as  called  for  by 
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the  contract.  Coming  down  to  the  particular  defects  com- 
plained of,  aside  from  the  general  character  of  the  work, 
the  architect,  whose  judgment  was  to  govern  under  the  con- 
tract, testified  mainly  as  follows:  The  vent  and  revent  pipea 
were  not  put  in  and  extended  to  the  top  of  the  house,  with 
expanders.  The  bath  tubs  were  not  finished  on  the  outside 
as  neat  and  smooth  as  they  should  have  been.  The  closets 
were  to  be  Wolfs  Monogram  and  the  contractor  substituted 
others.  The  wash  stands  were  not  according  to  contract* 
The  cover  to  the  catch  basin  was  not  put  on  just  right.  The 
closets  do  not  work  perfectly,  attributable,  maybe,  to  the 
tanks  not  being  high  enough.  The  rough  plumbing  work 
was  properly  done,  but  the  finished  work  was  not  as  neat  aa 
it  should  be  for  open  work.  Some  of  the  stubs  of  gas  fixtures 
had  to  be  changed.  The  lawn  sprinkler  was  connected  with 
the  hot-water  boiler.  The  bath  tubs  were  raised  a  little 
from  the  floor  so  as  to  get  the  proper  drainage  to  the  lead 
pipe  that  conveyed  water  from  them.  The  witness  Koch 
testified  to  other  matters,  substantially  all  of  which,  how- 
ever, occurred  under  the  eye  of  the  architect  and  without 
objection  by  him. 

There  is  no  dispute  but  that  the  entire  plan  of  the  plumb- 
ing  work  was  carried  out,  except  as  to  matters  in  regard  to 
which  the  evidence  is  conflicting,  and  some  trifling  omis- 
sions, among  them  being  two  or  three  soap  cups  worth  ten 
cents  each,  and  the  vent  pipes  with  expanders,  which  could 
be  put  in  at  very  small  expense.  As  to  the  closets,  DuUaniif 
testified  that  a  different  kind  than  the  specifications  called 
for  was  put  in  by  agreement  with  the  architect,  and  that 
the  same  was  true  with  reference  to  the  wash  basins.  He 
further  testified  that  the  architect  was  present  frequently 
during  all  the  time  the  work  was  being  done  and  that  he 
found  no  fault  with  the  work  or  material;  that  he,  Dullanty^ 
examined  the  gas  pipes  with  the  principal  contractor  after 
they  were  all  in,  and  made  every  change  suggested.    There 
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are  probably  some  matters  in  respect  to  which  the  plumbing 
contract  was  not  strictly  performed,  but  under  all  the  cir- 
cumstances we  cannot  say  that  the  referee  was  not  war- 
ranted in  finding  the  fact  of  substantial  performance  and 
in  not  allowing  any  deduction  for  imperfections.  There 
^vsiS  no  evidence  produced  as  to  the  cost  of  remedying  such 
defects  as  could  be  practicably  remedied,  and  no  evidence  of 
the  diminished  value  of  the  work  as  a  whole  by  reason  of  de- 
fects that  could  not  be  so  remedied.  The  modification  of  the 
referee's  report,  by  charging  DvUomty  with  damages  to  the 
amount  of  ten  per  cent,  .of  his  claim,  seems  to  have  been  an 
arbitrary  disturbance  of  the  referee's  decision.  We  are  un- 
able to  find  any  basis  for  it  in  the  evidence,  in  view  of  the 
law  as  to  the  proper  rule  of  damages.  The  error  in  that, 
however,  was  in  favor  of  the  appellant,  notagainst  her. 

There  are  other  questions  discussed  in  the  briefs  of  coun- 
sel for  appellant,  but  what  has  been  said  renders  them  im- 
material. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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MoBGAN,  Bespondent,  vs.  Thb  Cmr  of  Khinblandee,  Ap- 
pellant. 

November  27^  December  15, 1899. 

Municipal  corporations:  Personal  injuries:  Filing  claims:  DisaUou^ance: 
Appeal:  Ind^endent  action:  Statute  of  limitations:  General  city 
charter  law. 

"L  Plaintiff,  having  been  injured  by  a  defective  sidewalk,  gave  written 
notice  of  such  injury  and  filed  a  statement  of  his  claim  for  dam- 
ages, ai^d  more  than  five  months  thereafter,  the  common  council 
having  failed  to  act  thereon,  brought  this  independent  action  in- 
stead of  taking  an  appeal  from  the  nonaction  of  the  council  The 
defendant  city  was  organized  under  the  general  city  charter  law 
which  was  in  force  therein  during  all  the  times  in  question.  Held, 


Wis.]  august  TERM,  1899.  139 

Morgan  ts.  The  City  of  Rhinelander. 

that  under  its  provisions  (sec.  58,  ch.  326,  Laws  of  1889,  as  amended 
by  sea  27,  ch.  812,  Laws  of  1803)  the  words  "any  claim  or  demand 
of  any  kind  or  character  whatsoever  "  were  broad  enough  to  include 
the  claim  for  damages  alleged. 

2.  The  nonaction  of  the  common  council  within  sixty  days  after  plaintiff 

filed  his  claim  was  a  disallowance  thereof,  and  he  having  failed  to 
take  his  appeal  therefix>m  within  the  twenty  days  allowed  by 
sea  60,  ch.  326,  Laws  of  1889,  his  right  to  bring  any  action  on  such 
claim  was  barred  under  sea  59,  ch.  826,  Laws  of  1889. 

3.  This  action  having  been  commenced  after  the  Statutes  of  1898  went 

into  effect,  the  fact  that  the  words  "of  any  kind  or  character  what- 
soever," contained  in  sea  58,  ch.  826,  Laws  of  1889,  as  amended  by 
sea  27,  ch.  812,  Laws  of  1898,  were  dropped  out  of  the  correspond- 
ing section  of  the  revision  did  not  revive  plaintiff's  right  of  action 
which  was  then  barred  by  said  charter  provisiona 

Appeal  from  an  order  of  the  circuit  court  for  Oneida 
county:  W.  C.  Silverthorn,  Circuit  Judge.    Heversed. 

Levi  J.  BiUingSy  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  A.  W.  SheUon. 

Cassoday,  0.  J.  This  is  an  appeal  from  an  order  overrul- 
ing a  demurrer  to  the  complaint,  alleging,  in  effect,  that 
July  16,  1896,  the  plaintiff,  while  lawfully  traveling  upon 
the  sidewalk  in  the  defendant  city,  at  the  place  described, 
stepped  upon  a  broken  board  or  hole  in  such  sidewalk,  so 
defective  by  negligence  of  the  city,  and  broke  his  leg,  and 
was  otherwise  injured;  that  within  ninety  days  after  the 
injury  the  plaintiff  gave  notice  to  the  city  clerk,  in  writing, 
of  the  injury,  land  the  place  where  it  occurred,  describing  the 
insufficiency  and  want  of  repair,  causing  the  injury,  and 
claimed  satisfaction  from  the  city  for  the  damages  sustained ; 
that  March  12, 1898,  the  plaintiff  filed  a  statement  of  his 
claim  for  damages  with  the  city  clerk,  to  be  by  him  laid  be- 
fore the  common  council;  and  that  the  common  council  had 
taken  no  action  on  such  claim,  notwithstanding  more  than 
five  months  had  elapsed  since  such  claim  had  been  so  filed. 
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The  defendant  city  was  organized  under  the  general  char- 
ter, and  the  same  was  in  force  during  the  tijnes  in  question. 
That  charter,  during  such  time,  among  other  things,  pro- 
vided that,  "  No  action  shall  be  maintained  by  any  person 
against  any  city  organized  under  the  provisions  of  this  act, 
upon  any  claim  or  dem/md  of  any  kind  or  character  whatso- 
ever, until  such  person  shall  have  first  presented  his  claim 
or  demand  to  the  common  council  for  allowance,  and  the 
same  shall  have  been  disallowed  in  whole  or  in  part;  pro- 
vided, the  failure  of  such  common  council  to  pass  upon  such 
claim  within  sixty  days  after  the  presentation  of  such  claim, 
shall  be  deemed  a  disallowance  thereof."  Sec.  58,  ch.  326, 
Laws  of  1889,  as  amended  by  sec.  27,  ch.  312,  Laws  of  1893. 
The  words  "  any  claim  or  demand  of  any  kind  or  character 
whatsoever  "  are  certainly  broad  enough  to  include  the  claim 
for  damages  alleged  in  the  complaint,  as  this  court  has  re- 
peatedly held.  Sheet  v.  Appleton,  49  Wis.  125 ;  Koch  v.  Ash- 
land,  83  Wis.  361;  Van  Frachenv.  Ft  Howard,  88  Wis.  570; 
McCue  V.  Waupun,  96  Wis.  625;  Mason  v.  Ashland,  98  Wis. 
544.  The  charter  during  such  time  also  provided  that  "The 
determination  of  the  common  council  disallowing  in  whole 
or  in  part  any  claims  shall  be  final  and  conclusive,  and  a  bar 
to  any  action  in  any  court  founded  on  such  claim,  unless  an 
appeal  be  taken  from  the  decision  of  such  common  council 
as  in  this  act  provided."  Sec.  59,  ch.  326,  Laws  of  1889. 
The  next  section  in  such  chapter  provided,  in  effect,  that 
whenever  any  such  claim  against  the  city  should  be  disal- 
lowed, in  whole  or  in  part,  by  the  common  council,  the 
claimant  might  appeal  from  such  decision  to  the  circuit 
court,  in  the  manner  therein  prescribed,  within  twenty  days 
after  the  disallowance  of  such  claim.  Sec.  60,  Id.  As  in- 
dicated in  the  statement,  the  plaintiff's  claim  was  filed  with 
the  city  clerk  March  12,  1898,  and,  as  the  common  council 
took  no  action  thereon,  the  claim  must,  under  the  provision 
of  the  charter  quoted,  be  regarded  as  disallowed  sixty  days 
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after  the  same  was  so  presented.  It  follows  that  the  sixty 
days  expired  May  12, 1898,  and  that  under  the  section  of 
the  charter  last  cited  the  plaintiff  had  only  twenty  days  to 
appeal  from  such  disallowance.  He  did  not  appeal,  but 
brought  this  independent  action.  This  court  has  repeatedly 
held,  under  the  same  or  similar  charter  provisions,  that  such 
failure  to  appeal  bars  the  right  to  bring  an  independent  ac- 
tion. Fleming  v.  AppUton^  55  Wis.  90;  Watson  v.  Apple- 
ton,  62  Wis.  267;  Koch  v.  Ashland^  83  Wis.  361;  McOue  v. 
Waupun,  96  Wis.  625;  Mason  v.  Ashland^  98  Wis.  540; 
Gutta  Percha  <&  R.  Mfg,  Co.  v.  AshZand^lOO  Wis.  232;  Tel- 
ford V.  Ashland,  100  Wis.  238;  Seegar  v.  Ashland,  101  Wis. 
515. 

Counsel  for  the  respondent  concedes  that  prior  to  Sep- 
tember 1, 1898,  when  the  new  revised  statutes  went  into 
effect,  the  law  was  as  stated,  but  he  contends  that  the  words 
"  of  any  kind  or  character  whatsoever,"  contained  in  sec. 
58,  ch.  326,  Laws  of  1889,  as  amended  by  sec.  27,  ch.  312, 
Laws  of  1893,  were  dropped  out  of  the  corresponding  sec- 
tion as  found  in  the  Statutes  of  1898  (sec.  925—58);  and  that 
this  action  was  not  commenced  m  the  circuit  court  until 
after  such  statutes  went  into  effect.  But  we  are  clearly  of 
the  opinion  that  that  act  did  not  revive  a  right  of  action 
which  had  thus  previously  been  barred  by  the  statutes. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 

Bakdeen,  J.,  took  no  part. 
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SwEAiN,  Respondent,  vs.  Donahue  and  another,  Appellants. 

November  S7 — December  16, 1899, 

Master  and  servant:  Personal  injuries:  Negligence:  Contributory  negli- 
gence: Instructions  to  jury:  Pr^udidal  error:  Appeal:  Bill  of  ex- 
ceptions, 

1.  Plaintiff,  a  laborer,  was  injured  while  employed  with  defendant,  his 

employer,  and  a  teamster  in  loosening  skid&  After  seven  or  eight 
skids  had  been  removed,  the  teamster  tried  a  skid  which  held  fast* 
and  plaintiff  and  the  teamster  commenced  chopping  to  loosen  it, 
plaintiff  working  so  near  the  skid,  his  back  to  the  team,  that,  if 
the  skid  should  loosen  suddenly,  it  would  very  likely  do  just  what 
was  done;  whereupon  defendant,  without  warning  plaintiff,  di- 
rected the  teamster  to  start  the  team.  The  log  snapped  loose  and 
was  jerked  around,  crushing  plaintiff's  leg.  Held,  that  the  failure 
to  warn,  taken  in  connection  with  the  circumstances  under  which 
plaintiff  was  working,  established  actionable  negligence,  and  that 
there  was  nothing  in  the  circumstances  to  charge  him  with  con- 
tributory negligence  as  a  matter  of  law. 

2.  Instructions  from  which  it  might  be  said  the  court  assumed  facts 

that  did  not  exist,  or  facts  which  were  denied  by  the  defendant, 
are  without  prejudice,  where  the  jury  were  given  to  understand 
that  they  were  to  determine  the  facts,  and  render  their  verdict  ac- 
cordingly. 
a  This  court  cannot  review  questions  of  fact,  arising  from  evidence, 
unless  the  recital,  reduced  to  writing,  is  capable  of  conveying  defi- 
nite and  distinct  ideas,  as  applied  to  the  matter  under  considera- 
tion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  Chas.  M.  Webb,  Judge.    Affirmed. 

Plaintiff  secured  a  judgment  for  $2,500  and  costs  for  in- 
juries claimed  to  have  been  sustained  by  him  by  reason  of 
the  negligence  of  the  defendant  Donahue.  The  defendants 
are  copartners  engaged  in  logging.  Plaintiflf  entered  their 
employment  as  a  laborer.  On  March  12, 1896,  plaintiflf,  the 
defendant  Donahue^  and  one  Munster,  the  teamster,  were  en- 
gaged in  taking  out,  and  sawing  into  logs,  some  skids  that 
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had  been  in  use  during  the  winter.  These  skids  were  forty 
or  fifty  feet  long,  about  one  foot  in  diameter  at  the  large 
end,  and  six  inches  at  the  other.  They  lay  at  right  angles 
with  the  road,  the  large  end  being  nearest  the  road,  and 
were  grouped  in  pairs.  They  were  seven  or  eight  feet  apart 
next  to  the  road,  and  about  four  feet  at  the  other  end.  They 
lay  flat  on  the  ground,  and  were  partially  embedded  in  snow 
and  ice.  The  work  being  done  was  to  get  the  skids  loose 
and  saw  them  into  logs.  Seven  or  eight  pieces  had  been 
taken  up  before  the  accident.  The  teamster  would  hitch  hia 
team  to  the  large  end,  and  give  it  a  pull.  If  it  did  not  come 
loose,  they  would  chop  the  snow  and  ice  away  from  the  sides 
until  it  could  be  loosened.  At  the  time  of  the  accident  the 
teamster  had  tried  the  skid  with  the  team,  but  it  held  fast. 
Both  plaintiff  and  the  teamster  commenced  chopping  to 
loosen  it.  Plaintiff  was  working  between  the  two  skids,  with 
his  back  to  the  team.  Donahue  came  up,  and  directed  the 
teamster  to  start  the  team,  without  warning  plaintiff.  The 
log  snapped  loose  from  the  ice,  and  was  jerked  around,  catch- 
ing plaintiff's  leg,  and  crushing  it  so  badly  that  it  had  to  be 
amputated.  The  defendants  take  this  appeal,  and  claim  that 
no  negligence  is  shown ;  that  the  verdict  is  against  the  weight 
of  the  evidence;  and  that  the  court  misdirected  the  jury. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Ryan,  Hurley  cfe  Jones. 

For  the  respondent  there  was  a  brief  by  Van  Hecke  (b 
Smarty  and  oral  argument  by  John  Yam,  Heche. 

Babdeek,  J.  A  careful  review  of  the  whole  case  left  me 
with  the  impression  that  the  evidence  of  defendants'  negli- 
gence was  hardly  sufficient  to  support  the  verdict,  but  the 
other  members  of  the  court  are  of  opinion  there  was  suffi- 
cient to  go  to  the  jury,  and  that  their  finding  thereon  ought 
not  to  be  disturbed.  This  conclusion  is  based  upon  the  fact 
that  it  was  negligence  for  the  defendant  to  direct  the  team 
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to  be  started,  without  warning,  while  the  plaintiff  was 
standing  so  near  the  skid,  his  back  to  the  team,  that,  if  the 
log  stiould  loosen  suddenly,  it  would  very  likely  do  just 
what  was  done  in  this  case,  swing  around  and  cause  injury. 
The  defendant  must  certainlj^  have  known  of  plaintiff's  po- 
sition with  reference  to  the  log.  He  must  also  have  known 
that,  if  force  was  suddenly  applied  to  the  log,  partially  em- 
bedded in  ice,  it  would  be  likely  to  snap  loose,  as  the  logs 
had  done  they  had  worked  on  before.  No  doubt  plaintiff 
possessed  the  same  knowledge,  but  he  was  standing  at  work, 
with  his  back  to  the  team,  at  a  point  where  the  log,  if  sud- 
denly loosened,  would  swing  toward  him.  Being  unaware 
of  the  intention  to  start  the  team,  he  continued  his  work 
and  was  injured.  The  failure  to  warn,  taken  in  considera- 
tion with  the  circumstances  under  which  he  was  working, 
is  considered  sufficient  to  establish  actionable  negligence. 
There  is  nothing  in  the  circumstances  to  charge  the  plaint- 
iff with  contributory  negligence  as  a  matter  of  law.  The 
case  on  this  point  was  fairly  submitted  to  the  jury,  and 
their  conclusion  thereon  is  final. 

In  stating  the  claims  of  the  parties  and  the  circumstances 
of  the  accident,  the  court  used  the  following  language: 
^'  While  so  at  work,  and  engaged  in  the  particular  work  of 
loosening  a  particular  stick,  for  the  purpose  stated,  in  the 
act  of  pulling,  by  the  team,  loose,  the  skid  was  rapidly  thrown 
against  the  plaintiff,  pressing  his  leg  against  another  skid 
near  by,  and  broke  his  leg."  This  is  attacked  upon  the 
ground  that  the  court  has  assumed  facts  that  did  not  exist, 
or  facts  which  were  denied  by  the  defendant.  This  com- 
plaint is  hypercritical;  for,  immediately  following  the  lan- 
guage quoted,  the  court  said :  "  The  precise  facts  preceding 
and  attending  the  accident,  and  which  caused  the  accident, 
and  the  particular  action  of  those  present  at  the  time  — 
the  plaintiff,  defendant  Donahue^  the  teamster,  and  his 
team, —  so  far  as  they  had  to  do  in  causing  the  accident, 
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must  be  ascertained  and  determined  by  you  as  best  you  may 
from  the  whole  evidence  in  the  case;  and  upon  the  facts  so 
ascertained  by  you,  and  within  appropriate  legal  principles 
here  stated  by  the  court,  you  are  to  determine  the  rights  and 
liabilities  of  the  parties  respectively."  It  is  not  easy  to  see 
how  defendant  could  have  been  prejudiced,  in  view  of  this 
latter  statement,  even  if  it  be  conceded  that  the  language 
first  quoted  assumed  facts  to  have  existed  which  did  not 
exist.  The  jury  were  given  to  understand  that  they  were  to 
determine  the  facts,  and  render  their  verdict  accordingly. 
This  was  done,  and  their  finding  has  passed  the  scrutiny  of 
the  trial  court.  It  being  considered  that  the  evidence  shows 
actionable  liability,  no  good  reason  appears  for  disturbing 
the  verdict. 

There  is  one  infirmity  in  the  testimony  to  which  we  wish 
to  direct  attention.  In  this,  as  in  other  cases  that  have  re- 
cently been  brought  to  our  consideration,  witnesses  were 
allowed  to  testify  as  to  objects  before  them,  or  with  refer- 
ence to  facts  known  to  the  counsel  and  witness,  in  a  way 
that,  when  reduced  to  writing,  conveys  no  definite  idea 
to  the  reader.  As  illustrating  this  difficulty,  we  take  the 
following  from  many  instances  of  the  kind  in  the  case:  A 
witness  was  being  interrogated  as  to  his  position  with  refer- 
ence to  the  skid.  His  answer  was:  "  I  was  standing  on  this 
aide  of  this  other  skid.  Q,  Were  you  near  that  end  or  this 
end  ?  A,  Well,  probably  in  the  middle  of  the  skid  on  the 
other  side.  Q,  And  you  say  you  raised  that  ax,  and  was 
chopping  that  way?  A.  Chopping  this  way  (indicating).  Q. 
But  you  didn't  try  to  step  on  this  side  of  the  log?  A.  No; 
I  tried  to  run  this  way  (indicating)."  It  is  needless  to  say 
that  such  testimony  fails  entirely  to  convey  any  clear  idea 
of  the  situation.  Counsel  ought  always  to  bear  in  mind 
that  this  court  cannot  review  questions  of  fact  arising  from 
the  evidence,  unless  the  recital,  reduced  to  writing,  is  capa- 
ble of  conveying  definite  and  distinct  ideas,  as  applied  to 
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the  matter  under  consideration.  A  little  more  lively  appre- 
ciation of  this  fact,  with  greater  vigilance  on  the  part  of 
attorneys,  will  save  this  court  some  vexation,  and  possibly 
save  their  cases. 

By  the  Cov/rt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Nass,  Bespondent,  vs.  Sohulz,  Appellant. 
November  S7^  December  15^  1899, 
105  148|        Appeal:  Instructions  to  jury:  Material  error:  Presumptions:  Firesz 
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Negligence, 

1.  Where  an  issue  of  fact  is  submitted  to  the  jury,  it  raises  a  presump- 
tion that  there  was  eyidence  from  which  an  inference  could  roa- 

105~     lift  sonably  have  been  drawn  either  way  in  regard  to  it,  which  justified 

111       ^661 1  correct  instructions  as  to  the  law  applicable  thereto;  and  the  ma- 

teriality of  the  issue,  and  the  fact  that  it  was  submitted  to  the  jury 
for  determination,  satisfies  all  calls  for  afiirmative  showing  of  prej- 
udicial error,  and  if  the  instructions  in  regard  to  such  issue  were 
erroneous,  error  may  be  successfully  assigned  on  exceptions  to 
such  instructions,  even  though  the  evidence  in  the  case  is  not  pre- 
served and  made  a  part  of  the  record  by  a  bill  of  exceptions 

2.  In  an  action  for  a  loss  alleged  to  have  been  caused  by  the  negligence 

of  defendant  in  starting  a  fire  on  his  premises  and  permitting  it  to 
spread  to  the  premises  of  the  plaintiff,  an  instruction  to  the  jury,, 
in  effect,  that  whether  the  acts  of  plaintiff  were  negligent  or  not 
was  governed  by  what  would  be  the  ordinary  usage  and  custom 
that  people  observed,  in  the  use  of  fire,  with  regard  to  their  own 
surroundings,  as  well  as  the  surroundings  of  their  neighbors,  i» 
held  to  be  materially  erroneous,  in  that  the  abstract  standard  of 
care,  given  as  the  test,  was  not  confined  to  ''such  care  as  the  gpreat 
mass  of  mankind  ordinarily  exercise,"  and  because  such  standard 
was  not  made  correct,  relative  to  the  particular  state  of  facte»  by 
adding  "under  the  same  or  similar  circumstancea'' 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  W.  C.  Silveethorn,  Circuit  Judge.    Heversed, 
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Action  to  recover  compensation  for  loss  alleged  to  have 
been  caused  to  plaintiff  by  negligence  of  the  defendant  in 
starting  a  fire  on  his  premises  and  permitting  the  same  to 
spread  to  the  premises  of  the  plaintiff.  Whether  defendant 
was  guilty  of  want  of  ordinary  care  in  starting  the  fire  or 
in  failing  to  prevent  its  spread  to  the  plaintiff's  premises, 
were  the  chief  questions  in  controversy.  The  subject  was 
submitted  to  the  jury  for  determination  on  the  evidence, 
under  instructions  regarding  the  legal  test  of  ordinary  care, 
which  instructions  were  excepted  to,  as  were  also  other  in- 
structions on  other  branches  of  the  case.  The  jury  rendered 
a  verdict  in  plaintiff's  favor  for  $147.  Defendant's  counsel 
moved  the  court  to  set  aside  the  verdict  and  grant  a  new 
trial  for  errors  in  the  judge's  charge,  which  motion  was  de- 
nied and  the  ruling  duly  excepted  to.  Defendant  appealed 
from  the  judgment  rendered  on  the  verdict.  The  bill  of 
exceptions  contains  the  judge's  charge  and  the  exceptions 
thereto,  and  other  rulings  above,  referred  to,  but  does  not 
contain  the  evidence. 

For  the  appellant  there  was  a  brief  by  Van  HeoTce  <&  Smarty 
and  oral  argument  by  K  M.  Smart. 

M.  G.  Bqfmany  for  the  respondent. 

Mabshaxl,  J.  Can  error  be  successfully  assigned  on  ex- 
ceptions to  instructions  if  the  evidence  in  the  case  be  not 
preserved  and  made  a  part  of  the  record  by  a  bill  of  excep- 
tions? That  question  is  met  with  at  the  threshold  of  our 
consideration  of  this  appeal.  To  sustain  the  negative  of  the 
proposition  it  is  suggested  by  respondent's  counsel  that  error 
is  always  presumed  against  in  appellate  administration,  and 
error  must  be  made  to  affirmatively  and  clearly  appear,  and 
that  it  at  least  may,  reasonably,  have  influenced  the  final 
result,  or  be  deemed  harmless  and  the  judgment  be  sustained. 
Such  is  the  law  according  to  the  uniform  decisions  of  this 
and  other  courts,  and  the  statute  as  well.    Sec.  2829,  Stats. 
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1898,  provides  that  at  every  step  of  an  action  the  court  shall 
disregard  any  error  or  defect  in  the  proceedings  which  does 
not  aflfect  the  substantial  rights  of  the  adverse  party.  That 
has  been  well  characterized  as  a  beneficent  statute  which 
may  properly  be  invoked  to  cover  and  render  harmless  a 
multitude  of  errors  which  manifestly  do  not  affect  the  final 
result  of  a  judicial  controversy.  However,  the  salutary  rule 
does  not  apply  to  the  situation  before  us,  because  harmful 
error  does  aflSrmatively  appear,  if  the  challenged  instruc- 
tions were  erroneous. 

The  law  regarding  the  degree  of  care  which  the  defend- 
ant was  in  duty  bound  to  exercise  was  of  vital  importance 
on  the  trial.  Defendant  was  charged  with  liability  for  a 
breach  of  duty,  and  whether  he  was  guilty  or  not,  assuming 
that  he  was  responsible  for  the  fire,  depended  upon  the  de- 
gree of  care  which  his  duty,  under  the  circumstances,  called 
for.  In  the  absence  of  correct  instructions,  manifestly  the 
jury  were  quite  liable  to  go  astray  and  not  respond  to 
the  vital  issue  in  the  case  intelligently  or  correctly.  Thus, 
it  is  easily  shown  that  instructions  on  the  subject  of  ordi- 
nary care  were  material.  We  cannot  assume  that  they  were 
immaterial  because  the  evidence  may  have  been  conclusive 
as  to  defendant's  negligence,  for  the  fact  that  the  issue  was 
submitted  to  the  jury  overcomes  the  presumption  against 
error  and  raises  a  presumption  that  there  was  evidence  from 
which  an  inference  could  reasonably  have  been  drawn  either 
way  in  regard  to  it,  and  which  justified  correct  instructions 
as  to  the  law  applicable  thereto.  The  materiality  of  the 
issue  and  the  fact  that  it  was  submitted  to  the  jury  for 
determination  satisfy  all  calls  for  affirmative  showing  of 
prejudicial  error,  if  the  instructions  in  regard  to  such  issue 
were  erroneous.  Our  attention  is  called  by  respondent's 
counsel  to  Paine  v.  Smithy  32  Wis.  336,  as  authority  to  the 
point  that  instructions  in  no  case  will  be  considered  in  the 
absence  of  evidence,  but  it  is  really  authority  for  the  con- 
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trary  view.  It  is  said  in  the  cited  case,  and  others  on  the 
same  line,  that  in  the  absence  of  evidence  it  will  be  pre- 
sumed that  there  was  evidence  to  justify  the  instructions 
given.  The  court  was  speaking  of  proper  instructions.  The 
idea  was,  that  in  the  absence  of  the  evidence  from  the  rec- 
ord it  will  be  presumed  that  there  was  evidence  given  on 
the  trial  calling  for  instructions  on  the  subject  covered  by  the 
charge.  Hence,  if  they  were  proper,  error  could  not  be  as- 
signed on  a  supposed  absence  or  insuflBciency  of  evidence  to 
justify  them.  The  same  presumption  as  to  the  existence  of 
evidence  must  necessarily  arise  where  the  record  shows  that 
a  particular  rule  of  law  was  material  and  the  trial  court  at- 
tempted to  instruct  the  jury  in  regard  to  it.  It  must  be 
assumed,  then,  that  there  was  conflicting  evidence  on  such 
subject,  produced  on  the  trial  of  this  case,  or  conflicting, 
reasonable  inferences  from  undisputed  evidence,  or  both. 
The  court  so  held  in  Darling  v.  Conldin^  42  Wis.  478.  Ee- 
spondent's  counsel  suggest  that  what  was  there  said  was 
obiter^  overlooking  the  fact  that  the  language  of  the  opin- 
ion is  the  same  as  in  Paine  tJ.  Smithy  aupra^  which  is  cited 
to  support  the  counsel's  contention,  but  which  does  not,  as 
we  have  seen.  Counsel  upon  both  sides  seem  to  have  over- 
looked HamUn  v.  Spaadding^  27  Wis.  360,  where  it  was  ex- 
pressly held  that  when  the  bill  of  exceptions  shows  an  erro- 
neous instruction  on  a  material  point  and  does  not  contain 
all  of  the  evidence,  the  judgment  must  be  reversed.  If  that 
case  had  been  discovered  the  question,  presented  with  much 
care  upon  both  sides  upon  the  theory  that  it  was  something 
entirely  new,  would  have  been  shorn  of  its  supposed  novelty. 
In  the  Hamlvn  Casey  Mr.  Justice  Paine  said,  in  substance, 
where  the  bill  of  exceptions  purports  to  contain  all  the  evi- 
dence, and  the  verdict  is  right  on  such  evidence,  the  court 
will  aflBrm  the  judgment  notwithstanding  erroneous  instruc- 
tions; but  where  the  instructions  are  inaccurate,  as  appli- 
cable generally  to  such  an  action,  and  the  evidence  is  not 
all  before  the  court,  the  judgment  should  be  reversed. 
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What  has  been  said  requires  consideration  of  the  follow- 
ing instruction  to  the  jury  covering  the  subject  of  ordinary 
care.  It  was  duly  excepted  to  and  preserved  in  the  bill  of 
exceptions.  "Now  as  to  whether  it  was  negligence  on  the 
part  of  the  defendant  to  set  the  fire  or  allow  it  to  be  set, 
and  then  permit  it  to  go  on  and  burn  without  being  extin- 
guished, is  the  question  for  you  to  determine  as  to  whether 
that  was  negligence  or  not,  and  it  is  governed  by  what 
would  be  the  ordinary  usage  and  custom  that  people  observe 
in  the  use  of  fire  with  regard  to  their  own  surroundings  as 
well  as  the  surroundings  of  their  neighbors."  That  is  in- 
correct in  that  the  standard  of  care  given  as  the  test  is  not 
confined  to  such  as  the  great  mass  of  mankind  ordinarily 
exercise.  Such  expressions  as  "  persons  "  or  "  a  person  "  or 
"  people  ordinarily  use,"  have  been  uniformly  condemned 
by  the  courts  as  giving  an  incorrect  standard  by  which  to 
measure  the  conduct  of  a  person  charged  with  actionable 
negligence.  Duthie  v.  Washburn^  87  Wis.  231 ;  Hennesey  v. 
a  dk  JV.  W.  R.  Co.  99  Wis.  109;  Paris,  M.  dh  S.  P.  JR.  Co. 
V.  NeaUU,  88  S.  W.  Rep.  243;  St.  Louis  S.  W.  R.  Co.  v.  Rice, 
29  S.  W.  Rep.  525;  Missouri,  K  &  T.  R.  Co.  v.  Wylie,  26  S. 
W.  Rep.  86.  The  language  in  the  Duthie  Case  was,  "  Such 
care  as  people  ordinarily  use  under  the  same  circumstances." 
It  was  more  accurate  than  the  words  of  the  charge  under 
consideration, — "A  custom  that  people  observe  in  regard  to 
their  own  surroundings  as  well  as  the  surroundings  of  their 
neighbors,"  in  that  the  expression  "  people  ordinarily  use  " 
and  the  expression  "  ordinary  usage  and  custom  of  people  " 
are  substantially  identical,  while  the  former  was  correctly 
confined  to  the  particular  circumstances  of  the  case,  or  simi- 
lar circumstances,  while  the  latter  was  not  so  confined.  The 
rule  is  so  elementary  that  ordinary  care,  as  applied  to  the 
particular  case,  is  such  care  as  the  great  mass  of  mankind 
ordinarily  use  in  the  same  or  similar  circumstances,  that 
there  is  no  reasonable  excuse  for  not  stating  it  correctly. 
Care  should  be  taken  to  give  the  correct  standard  in  the 
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abstract,  and  to  apply  it  relatively  to  the  particular  facts. 
Such  expressions  as  ^^  such  care  as  a  person  or  persons  of 
ordinary  care  ordinarily  exercise,"  or  "  such  care  as  men  of 
average  prudence  or  the  great  mass  of  mankind  ordinarily 
exercise,"  are  right  as  abstract  propositions,  but  to  render 
them  correct  relative  to  a  particular  state  of  facts  the  ele- 
ment should  always  be  added  of  "  under  the  same  or  similar 
circumstances."  What  would  be  considered  ordinary  care 
under  one  state  of  circumstances  is  by  no  means  necessarily 
such  care  under  different  circumstances.  The  degree  of 
danger,  the  character  of  the  injury  to  be  apprehended  from 
a  failure  to  exercise  proper  care,  and  all  the  circumstances 
of  the  situation  are  to  be  considered;  so,  in  stating  to  the 
jury  the  law  governing  the  subject,  the  trial  court  should 
say,  in  effect,  and  by  clear  and  unmistakable  language,  that 
the  standard  by  which  the  conduct  of  the  person  charged 
with  violating  his  duty,  as  regards  the  personal  safety  of 
others,  or  their  property,  is  to  be  measured,  is  such  care  as 
the  great  mass  of  mankind  ordinarily  exercise  under  the 
same  or  similar  circumstances.  The  latter  element  is  of  as 
much  significance  as  the  essential  element  in  the  proposition 
of  law  in  the  abstract,  that  ordinary  care  is  the  care  of  an 
average  prudent  man.  All  decisions  on  the  subject  in  this 
court  are  so  harmonious  that  no  mistake  in  regard  to  it 
ought  reasonably  to  occur.  Ward  v.  M,  <&  St.  P.  R,  Co.  29 
Wis.  144;  Wlieeler  v.  Westporty  30  Wis.  392;  Hammond  v. 
Mukwa,  40  Wis.  35;  Orijm  v.  WiUow,  43  Wis.  509;  Prid- 
mux  V.  Mineral  Pointy  43  Wis.  513;  Bloor  v.  Delafield^  69 
Wis.  273;  Cremer  v.  PorUand^  36  Wis.  92;  Jimg  v.  Stevens 
Point,  74  Wis.  547;  WaU  v.  HigUand,  72  Wis.  435;  Dxithie 
V.  Waahhv/m,  87  Wis.  231;  Emneaey  v.  C.  <&  N.  W.  R.  Co.  99 
Wis.  109. 

It  is  so  manifest  in  this  case  that  the  error,  which  must 
work  a  reversal  of  the  judgment,  occurred  from  the  practice 
of  giving  oral  instructions,  that  it  seems  proper  to  suggest 
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that,  unless  a  trial  jadge  can,  with  reasonable  certainty,  state 
orally,  with  accuracy  and  definiteness,  the  law  as  he  under- 
stands it,  and  grasp  the  subject  in  hand  as  well  in  giving  in- 
structions that  way  as  by  the  more  deliberate  and  careful 
method  of  reducing  what  he  desires  to  say  to  the  jury  to 
writing,  the  latter  method  should  be  adopted.  It  is  not  un- 
frequently  the  case  that  a  person,  learned  in  the  law,  capa- 
ble of  administering  the  important  legal  duty  of  instructing 
juries  with  a  h^h  degree  of  certainty,  if  only  pains  were 
taken  to  deliberately  and  thoughtfully  reduce  the  instruc- 
tions to  writing  before  giving  them,  is  liable  to  commit  many 
errors  of  a  serious  character  in  regard  even  to  elementary 
principles  by  the  practice  of  giving  oral  instructions.  The 
former  method  is  much  more  laborious,  but  a  high  regard 
for  a  safe,  economical,  and  speedy  administration  of  justice 
will  suggest  the  adoption  of  the  safer  practice,  especially  in 
cases  involving  matters  of  any  considerable  importance,  and 
cases  where  important  legal  principles  are  required  to  be 
stated  to  the  jury.  A  general  adoption  of  the  practice  here 
suggested  will  lessen  the  number  of  reversals  by  this  court 
to  a  considerable  degree,  and  prevent  much  unnecessary 
delay  in  remedying  wrongs. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 

Babdeen,  J.,  took  no  part 
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H.  W.  Wbight  LtTMBER  CoMPANY,  Respondent,  vs.  Hixon    ^qj  ^^i 
and  others,  Executors,  imp.,  Appellants.  '    ^^  ^^^' 

November  27 — December  IS,  1899. 

Corporations:  Stock:  Liens:  Vested  rights:  Statutes:  Amendments:  Bona 
fide  purchasers:  Laches, 

1  W.,  a  stockholder  of  plaintiff  corporation,  was  indebted  to  it  on  a 
judgment  obtained  on  a  debt  due  prior  to  May  4, 1891,  at  which 
time  that  part  of  sea  1751,  R.  S.  1878,  providing  that  corporations 
shall  at  all  times  have  a  lien  upon  all  shares  of  stock  for  all  debts 
due  from  the  owners  to  such  corporation,  was  repealed.  There- 
after the  impleaded  defendants  acquired  L.'s  stock,  by  sale  thereof 
in  proceedings  to  enforce  its  pledge  to  them  as  collateral  to  notes 
given  for  money  loaned  him,  and  claimed  to  hold  the  stock  as 
bona  fide  purchasers  and  by  a  right  paramount  to  plaintiff's  lien. 
The  stock  had  never  been  transferred  on  the  books  of  the  company, 
and  plaintiff  had  never  waived  its  lien.  Held,  that  an  action  to 
establish  plaintiff^s  rights  to  the  stock,  and  to  determine  the  priori- 
ties of  the  parties,  was  a  proper  exercise  of  the  jurisdiction  of  a 
court  of  equity. 

2l  Prior  to  the  amendment  of  1891  (ch.  414,  Laws  of  1891)  repealing  the 
right  of  the  corporation  to  such  lien,  the  right  of  plaintiff  to  the 
statutory  lien,  at  all  times  and  against  all  persons,  for  all  debts  due 
from  the  owner  of  the  stock  to  the  corporation,  was  absolute  and 
enforceable  against  the  world,  and  continued  until  the  stock  was 
transferred  on  its  book  or  the  lien  waived;  and  every  person  dealing 
with  the  owner  of  the  stock  was  bound  to  take  notice  thereof. 

a  Plaintiff's  lien,  being  a  vested  property  right  under  sec.  1751,  R.  S. 
18^78,  before  ch.  414,  Laws  of  1891,  was  passed,  and  the  right  thereto 
and  the  action  therefor  being  preserved  by  sea  4974,  R.  S.  1878, 
such  lien  continued  to  exist  notwithstanding  such  repeal,  and  the 
then  amendment,  permitting  transfers  to  be  made  to  ^ona./^  pur- 
chasers without  entry  on  the  stock  books,  as  to  subsequent  trans- 
actions, did  not  give  defendants  as  bona  fide  purchasers  an  absolute 
title,  good  as  against  plaintiff's  lien. 

4  W.  having  been  an  officer  of  the  plaintiff  corporation  up  to  within 
a  few  weeks  of  the  time  when  defendants  made  the  advances  by 
virtue  of  which  they  acquired  such  stock,  and  nothing  appearing^ 
to  show  that  the  defendants  have  suffered  any  loss  thereby,  plaintiff" 
is  not  guilty  of  laches  in  enforcing  its  lien. 
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^  Cassoday,  C.  X,  concurring,  dissents  in  so  far  as  Second  Ward  Sav- 
ings Bank  v,  Schranck,  97  Wis.  250,  and  Peninsular  L.<&  C.  Works 
V.  Union  0.  <Sb  P,  Co.  100  Wis.  488,  are  approved. 

Appeal  from  an  order  of  the  circuit  court  for  Lincoln, 
county :  W.  0.  Silvebthobn,  Circuit  Judge.    AJirmed. 

Plaintiff  is  a  Wisconsin  corporation.  Between  August  15, 
1885,  and  May,  1894,  the  defendant  Eudolph  Weidauer  was 
a  stockholder  and  officer  of  plaintiff.  During  that  time  he 
became  indebted  to  it  in  the  sum  of  $2,660.85,  of  which 
amount  $2,119.54  became  due  prior  to  May  4,  1891.  The 
plaintiff  obtained  judgment  against  him  for  the  amount  first 
above  stated  on  March  30,  1898,  which  remains  unpaid. 
Weidauer  at  first  owned  252  shares  of  plaintiff's  capital  • 
fitock,  of  the  par  value  of  $100,  and  on  January  2,  1892,  by 
-a  distribution  of  surplus,  became  the  owner  of  246  other 
shares. 

The  complaint  alleges  the  facts  as  stated,  and  further  al- 
leges that  such  stock  has  never  been  transferred  on  the 
books  of  the  company,  and  plaintiff  has  never  waived  its 
Hen,  and  that  the  defendants  claim  to  be  honafde  purchas- 
ers of  said  stock  from  Weidauer  without  notice  of  plaintiff's 
lien,  and  claim  that,  by  reason  thereof,  their  respective  in- 
terests in  said  stock  are  superior  to  plaintiff's  lien. 

The  defendants  Hixon  answered  substantially  as  follows: 
That  Weidauer  ceased  to  be  an  officer  of  plaintiff  in  April, 
1894;  that  he  immediately  set  about  making  preparations 
to  invest  his  means  in  business,  to  plaintiff's  knowledge; 
that  he  had  no  material  amount  of  means  other  than  his  in- 
terest in  the  plaintiff  company;  that  he  applied  to  the 
Hixona  for  a  loan,  and  offered  as  security  the  252  shares  of 
stock;  that  between  May  10  and  July  7,  1894,  the  Hixona 
loaned  him  $13,500,  and  took  an  assignment  of  said  stock 
as  security,  without  any  knowledge  of  plaintiff's  claim,  and 
believing  that  Weidauer's  interest  therein  was  clear  and 
unincumbered;  that  Weidauer  became  insolvent  in  1895, 
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and,  not  having  paid  the  loan  from  the  JSixonSy  on  March  25, 
1896,  they  sold  the  stock  under  the  pledge,  and  became  the 
purchasers  thereof;  that  no  action  was  commenced  to  fore- 
close plaintiff's  lien  until  April  30, 1898.  They  also  set  up 
that  plaintiff  had  an  adequate  remedy  at  law. 

A  demurrer  was  interposed  to  the  answer,  on  the  ground 
that  it  failed  to  state  fa^ts  sufficient  to  constitute  a  defense, 
which  was  sustained.    The  SioDons  have  appealed. 

For  the  appellants  there  were  briefs  by  Ourtisj  Heidj  Smith 
dk  Ourtisj  and  oral  argupoent  by  A,  H.  Beid,  They  con- 
tended, inter  aHa^  that  a  court  of  equity  has  no  jurisdiction 
to  enforce  the  statutory  lien  which  plaintiff  claims  under 
sec.  1Y51,  K.  S.  1878.  Herdegm  v.  Cotzhauam^  70  Wis.  589; 
Smith  V.  Shell  Lake  L.  Go.  68  Wis.  103;'  Beall  v.  White,  94 
U.  S.  386;  Aldine  Mfg.  Go.  v.  Phillips,  76  N.  W.  Rep.  371; 
Taggerdv.  Buckmx>Te,  42  Me.  81;  1  Jones,  Liens,  §§  94,  1012, 
1033,  1038,  1561;  Boane  v.  Buasdl,  3  Gray,  382;  Buafield  v. 
Wheeler,  14  Allen,  139 ;  ^uthem  Michigcm  L.  <&  G.  Go.  v.  Mg- 
Donald,  57  Mich.  298;  4  Wait,  Actions  &  Def.  328,  331;  1 
Wait,  Pr.  80.  The  right  of  defendants,  first  as  honajide 
pledgees  for  value,  and  later  as  purchasers  at  the  foreclosure 
sale  under  the  pledges,  are  paramount  to  the  rights  of  the 
plaintiff  to  a  lien,  if  any  lien  it  ever  had.  Williamson  v..  State, 
74  Wis.  265;  Smith  v.  Shell  Lake  L.  Go.  68  Wis.  89;  Eaifley 
V.  Haines^  37  Mich.  538;  Au  Sable  JRiver  B.  Go.  v.  Savihom, 
36  Mich.  658;  Ea/rringtonv.  Smith,  28  Wis.  43,  59;  McGinley 
V.  Lay  cock,  94  Wis.  205,  209;  State  ex  rel.  Bangs  v.  McGlure, 
91  Wis.  313,  318;  State  ex  rel.  Eeidm  v.  Ryan,  99  Wis.  123, 
128;  BoyU  v.  N.  W.  M.  R.  Asso.  95  Wis.  312,  323;  Rapalje 
&  L.  Law  Diet.,  ^^Bona  fide;  "  Fleming  v.  Sherry,  72  Wis. 
603,  509,  510;  Sanders  v.  McAfee,  42  Ga.  250;  Cook,  Stock 
(2d  ed.),  §§  381,  418,  444;  DriscoU  v.  West  Bradley  <&  G.  M. 
Co.  59  K  T.  96;  Rough  v.  Breitung,  47  Mich.  338;  Gvnovnr 
naUy  N.  0.  dk  T.  R.  Go.  v.  Gitizens  Nat.  Bank,  56  Ohio  St. 
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351 ;  FarreU  v.  Shea,  66  Wis.  561 ;  Conroy  v.  Bull,  7  Wis.  408 ; 
State  ex  rel.  Crawford  v.  Hastings,  10  Wis.  525. 

For  the  respondent  there  was  a  brief  signed  by  Vam,  Heche 
<&  Smart,  and  oral  argument  by  E.  M.  Smart  and  T,  W^ 
Spence. 

Babdeen,  J.  Upon  the  theory  that  the  demurrer  to  the 
answer  reaches  back  to  the  complaint,  the  defendants  have 
attacked  it  on  the  ground  that  a  court  of  equity  has  no  ju- 
risdiction to  enforce  the  statutory  lien  which  the  plaintiff 
claims.  This  lien  is  based  upon  sec.  1751,  B.  S.  1878,  which 
says:  "Every  such  corporation  shall  at  all  times  have  a  li6n 
upon  all  shares  of  stock  for  all  debts  due  from  the  owners, 
to  such  corporation."  Another  part  of  this  same  section 
provides  that  no  transfer  of  the  stock  shall  be  valid,  except 
between  the  parties  thereto,  until  the  same  shall  have  been 
so  entered  upon  the  books  of  the  corporation  as  to  show  the 
names  of  the  parties  by  and  to  whom  transferred.  It  is 
argued  that  the  lien  so  created  cannot  be  enforced  in  equity. 
The  statute  points  out  no  way  in  which  the  lien  can  be  en- 
forced. No  doubt  it  might  be  foreclosed  by  securing  a  judg- 
ment for  the  indebtedness  and  levying  execution  on  the 
stock,  but  that  would  hardly  be  an  adequate  remedy  to  the 
plaintiJQf,  under  the  circumstances  stated.  The  defendants 
claim  to  hold  the  stock  as  bona  fide  purchasers,  and  as  such 
under  a  title  paramount  to  the  plaintiff's  lien.  After  a  sale 
under  an  execution,  the  question  of  priorities  would  still 
have  to  be  litigated,  and  no  good  reason  appeai-s  why  the 
lien  may  not  be  foreclosed,  and  the  priorities  of  the  parties 
determined,  in  one  suit.  One  of  the  ordinary  branches  of 
equity  jurisprudence  is  to  determine  priorities  among  con- 
flicting claimants.  Questions  of  this  kind  have  frequently 
arisen  in  connection  with  transfers  of  shares  of  stock  in  busi- 
ness corporations.    2  Pomeroy,  Eq.  Jur.  §  699.    If  no  one 
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but  Weidauer  claimed  any  interest  in  the  stock  in  question, 
the  sale  on  execution  would  aflford  a  complete  remedy ;  but, 
the  defendants  claiming  a  paramount  right  to  the  same,  a 
suit  to  establish  the  plaintiffs  rights,  and  to  determine  the 
priorities  of  the  parties,  would  seem  to  be  a  very  proper  ex- 
ercise of  the  jurisdiction  of  a  court  of  equity.  De%  Moines 
L.  &  T.  Co.  V.  Des  Moines  Nat  Bcmk^  97  Iowa,  668. 

We  come  now  to  the  question  of  whether  the  answer  states 
a  defense.  Defendants'  claim  of  priority  rests  upon  the  fact 
that  by  ch.  414,  Laws  of  1891,  sec.  1751  was  so  amended  that 
no  lien  was  preserved  to  the  corporation  for  debts  due  from 
stockholders,  and  a  delivery  of  the  stock  certificate  to  a  hona 
fide  purchaser  or  pledgee  for  value,  with  a  written  transfer 
'  of  the  same,  was  sufficient  to  transfer  the  title  as  against  all 
parties.  This  act  went  into  force  on  May  4, 1891.  Prior  to 
this  amendment,  plaintiff  had  an  absolute  lien  at  all  times, 
and  against  all  persons,  for  all  debts  due  from  the  owner  of 
the  stock  to  the  corporation,  and  that  lien  continued  until 
the  stock  was  transferred  upon  the  books  or  was  waived  by 
it.  WiUiam^son  v.  State^  74  Wis.  263.  It  was  not  a  mere  in- 
choate right  to  be  perfected  and  enforced  in  accordance  with 
some  prescribed  statutory  method.  It  was  a  right,  absolute 
in  itself,  given  by  positive  enactment,  and  concerning  which 
every  person  dealing  with  the  owner  of  the  stock  was  bound 
to  take  notice.  Cook,  Stock,  §  523;  Bishop  v.  Globe  Co.  135 
Mass.  132;  Bohmer  v.  City  Bank,  77  Va.  445.  Such  a  lien 
is  valid  and  enforceable  against  all  the  world.  Hammond 
V.  Hastings,  134  U.  S.  401.  As  stated  in  74  Wis.  263:  "  All 
persons  purchasing  the  stock  certificate  or  dealing  with  it  in 
any  manner  were  chargeable  with  notice  of  these  provisions 
of  the  statute,  and  must  have  known  that  the  plaintiff  in 
error  could  only  pledge  his  residuary  interest  in  the  certifi- 
cate. There  could  be  no  complete  and  valid  transfer  of  the 
stock,  except  between  the  parties  thereto,  until  the  stock 
had  been  transferred  on  the  books  of  the  corporation,  and 
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the  lien  of  the  shoe  company  could  not  be  impaired  by  the 
disposition  which  the  plaintiff  in  error  made  of  the  certifi- 
cate; for,  so  long  as  the  plaintiff  in  error  did  not  injure  or 
impair  the  rights  of  the  shoe  company  in  the  stock  or  cer- 
tificate, he  might  pledge  his  interest  in  the  same,  whatever 
that  might  be."  Cook,  Stock,  §  530.  Such  was  the  legal  status 
of  the  plaintiff  at  the  time  ch.  414  became  a  law,  at  which 
time  Weidauer's  debt  amounted  to  over  |2,100.  It  would 
strike  the  ordinary  judicial  mind  that  this  lien  of  the  plaint- 
iff, and  the  consequent  disability  on  the  stockholder  to  de- 
feat it,  was  a  valuable  legal  right,  and  became  vested  and 
available  as  soon  as  the  debt  was  incurred.  It  is  urged,  how- 
ever, that  when  the  amended  statute  took  away  the  lien  and 
permitted  transfers  to  be  made  to  hanajide  purchasers  with-* 
out  entry  on  the  stock  books,  such  transactions,  occurring 
after  that  date,  gave  to  the  honafide  purchaser  or  pledgee 
an  absolute  title,  good  against  all  the  world.  This  is  said 
to  be  the  only  conclusion  that  can  result  from  a  proper  con- 
struction of  this  statute,  and  we  are  besought  to  meet  the 
proposition  squarely,  and  not  evade  it.  We,  then,  have  a 
piece  of  legislative  prestidigitation  in  which  the  defendants, 
seem  to  have  a  decided  advantage.  Whereas,  the  plaintiff 
Jiad  a  lien,  good  against  all  the  world,  and  of  which  all  the 
world  was  bound  to  take  notice,  now  the  plaintiff  has  noth- 
ing, and  the  defendants  become  clothed  with  the  rights  and 
privileges  of  holding  the  stock  clear  of  all  claims.  The  om- 
nipotent power  of  the  legislature  along  some  lines  is  ad- 
mitted,* but  that  they  can  destroy  vested  property  rights  is. 
denied.  That  they  intended  to  do  this  by  this  legislation  is^ 
extremely  doubtful.  When  the  change  in  sec.  1751  was. 
made,  sec.  4974,  R.  S.  1878,  provided  that  "  the  repeal  of  a 
statute  hereafter  shall  not  remit,  defeat,  or  impair  any  .  .  ^ 
rights  of  action  accrued  under  such  statute  before  the  repeal 
thereof,  whether  or  not  in  course  of  prosecution  or  action  at. 
the  time  of  such  repeal;  but  all  such    ,    •    .    rights  of  ao- 
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tion  created  by  or  founded  on  such  statute,  liability  where^ 
for  shall  have  been  incurred  before  the  time  of  such  repeal 
thereof  shall  be  preserved  and  remain  in  force,  notwithstand- 
ing such  repeal,  imless  specially  and  expressly  remitted, 
abrogated  or  done  away  with  by  the  repealing  statute." 
That  the  legislature  may,  by  a  prospective  statute  such  as 
this,  save  rights  of  action  which  have  accrued  is  settled. 
Garla/nd  v.  EicTcey,  75  Wis.  178;  Lmocln  Oe.  v.  Oneida  Co. 
80  Wis.  267.  Nothing  appears  in  ch.  414  indicating  an  in^ 
tention  to  abrogate  rights  or  rights  of  action  which  had 
accrued  under  sec.  1751;  hence  we  say  that  plaintiff's  rights 
continued  the  same  as  before  that  chapter  was  enacted.  The 
cases  of  Dillon  v.  Li/nder^  86  Wis.  349,  Shevlm  v.  Whelm,  41 
.  Wis.  88,  and  Hood  v.  (7.,  M.  <&  St.  P.  JR.  Co.  48  Wis.  146, 
were  based  upon  the  ground  that  the  saving  statute  only 
preserved  the  action^  and  not  the  ri^/U  of  action.  Sec.  497^ 
including  a  portion  not  quoted,  saves  both  the  right  of  ac- 
tion  and  the  action.  Eut  were  this  not  so,  it  being  consid- 
ered that  plaintiflf's  lien  became  and  was  a  vested  property 
right  before  the  repealing  statute  was  passed,  under  Second 
Ward  S.  Bank  v.  Schranckj  97  Wis.  250;  Peninstdar  L.  & 
C.  Works  V.  Union  O.  dk  P.  Co.  100  Wis.  488 ;  and  JSau  Claire 
Nat.  Ba/nk  v.  Macauley,  101  Wis.  804,  we  should  feel  com- 
pelled to  hold  that  such  rights  would  continue  to  exist  not- 
withstanding such  repeal.  The  discussion  of  the  question 
involved  in  these  cases  is  applicable  to  the  question  before 
us,  and  renders  it  unnecessary  to  review  the  ground  covered 
therein. 

As  a  last  resort,  counsel  concede  that  plaintiff's  lien  was  not 
destroyed  by  ch.  414,  but  contend  that,  under  certain  circum- 
stances stated  and  thereafter  to  arise,  it  was  provided  that 
the  rights  of  a  Ixmajide  purchaser  or  pledgee  might  become 
paramount  to  the  rights  of  the  lien-holder.  Their  argument 
is  ingenious,  but  specious.  Ko  intention  is  manifest  that  the 
new  legislation  was  to  apply  to  existing  vested  rights,  so  as 
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to  act  as  a  limitation  thereon.  Had  it  been  so  intended,  the 
limitation  would  have  been  only  until  the  stock  had  passed 
into  the  hands  of  a  honafide  holder,  which  might  have  been 
the  very  next  day.  Such  a  limitation  would  be  so  unrea- 
sonably short  as  to  be  void.  The  defendants'  case  is  not 
helped  out  by  the  fact  that  the  stock  in  question  was  not 
pledged  until  three  years  after  the  passage  of  the  law.  Coun- 
sel's contention  reads  into  the  law  an  intention  that  does 
violence  to  sec.  4974,  and  would  as  effectually  cut  off  plaint- 
iff's rights  as  though  that  section  were  not  in  existence.  The 
right  and  the  action  being  preserved,  we  fail  to  see  anything 
in  ch.  414  which  expressly  attempts  to  do  away  with  or 
abrogate  them. 

Defendants'  argument  on  the  question  of  laches  is  equally 
infirm.  Weidauer  continued  to  be  an  officer  of  plaintiff  up 
to  within  a  few  weeks  of  the  time  when  defendants  mftde 
•  their  advances  on  this  stock.  Up  to  that  time,  as  against 
defendants,  the  plaintiff  was  under  no  duty  or  obligation  to 
enforce  its  lien.  Nothing  occurred  between  the  tim©  Wei- 
dauer  severed  his  connection  with  plaintiff  and  defendants 
made  their  advances  to  him  by  which  the  defendants  were 
prejudiced.  According  to  the  answer,  Weidauer  became 
insolvent  before  the  notes  given  for  most  of  the  advances 
became  due.  The  face  value  of  the  stock  pledged  is  over 
$25,000,  and  there  is  no  allegation  that  it  is  worth  less  than 
its  par  value.  While  it  is  true  that  the  plaintiff  has  not 
shown  any  great  degree  of  vigilance  in  enforcing  its  claim, 
it  is  equally  true  that  nothing  appears  to  show  that  the  de- 
fendants have  suffered  any  loss  thereby. 

By  the  Court — The  order  of  the  circuit  court  is  affirmed. 

Cassoday,  C.  J.  I  fully  concur  in  the  decision  in  this 
case,  and  in  most  that  is  said  in  the  opinion  of  my  brother 
Bardeen.  The  language  of  ch.  414,  Laws  of  1891,  is  clearly 
prospective  and  not  retroactive;  and  hence  the  statute  cited 
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by  him  saves  it  from  affecting  the  lien  of  the  plaintiff  which 
had  previously  become  vested.  I  concur  also  that  it  could 
not  have  divested  that  lien  even  had  its  language  been 
broad  enough  to  have  embraced  it.  But  in  so  far  as  Second 
Ward  S.  Banhv,  Schrcmch^  97  Wis.  250, 268-274,  and  Penin- 
sular L.  &  a  Works  V.  Union  0.  <&  P.  Co.  100  Wis.  488, 
497,  therein  cited,  hold  that  the  legislature  had  no  power 
to  so  far  modify  the  remedy  by  attachment,  execution,  or 
garnishment  as  to  enact,  as  in  sec.  3,  ch.  334,  Laws  of  1897, 
that  where  the  process  is  not  served  or  levied  until  within 
ten  days  of  the  time  of  making  an  assignment  by  the  debtor 
for  the  benefit  of  his  creditors,  the  same  should,  on  making 
such  assignment,  he  dissolved  or  discharged,  1  dissented, 
and  still  desire  to  withhold  my  approval.  To  that  extent, 
some  of  the  cases  cited  by  the  counsel  for  the  defendants 
seem  to  be  in  point. 
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118  1279 
L  Defendant,  in  an  action  of  ejectment,  having  offered  in  writing  to 
allow  judgment  to  be  taken  against  her  according  to  the  demand 
of  the  complaint,  judgment  was  entered  adjudging  plaintiff  the 
absolute  owner  in  fee  simple  and  entitled  to  the  possession  of  the 
described  real  estate.  The  complaint  was  in  the  form  prescribed 
by  sec.  8077,  Stata  1808,  which  requires  that  plaintiff  shall  define 
therein  the  character  of  his  title,  and  demanded  judgment  for  the 
possession  of  the  premises.  Held^  that  the  whole  framework  of  the 
statute  on  the  present  action  of  ejectment  contemplates,  not  merely 
recovery  of  possession  and  damages,  but  also  an  adjudication  of 
the  quality  and  extent  of  the  title  upon  which  the  right  of  posses- 
sion is  predicated,  and,  on  default,  it  would  have  been  the  duty  of 
the  court  to  adjudge  recovery  of  possession  and  also  the  title  as 
set  forth  in  the  complaint 
VoulOo  — n 
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3.  The  demand  in  such  complaint  for  judgment  for  possession  must 
be  read,  in  the  light  of  the  statute,  as  demanding  a  judgment  which 
grants  possession  upon  a  title  the  quality  of  which  is  to  be  adjudi- 
cated at  the  same  time,  and  hence  the  judgment  was  responsive 
to  the  tender. 

8.  Had  defendant  desired  to  limit  the  recovery  of  plaintiff  to  less  than 
a  fee^imple  title,  that  limitation  should  have  been  so  specified  in. 
her  offer,  and  would  then  be  binding  if  accepted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  W.  C.  Silverthobn,  Circuit  Judge.    Affirmed. 

Action  in  ejectment.  The  complaint  alleged  that  the 
plaintiff  was  the  absolute  owner  in  fee  simple  and  entitled 
to  the  possession  of  certain  real  estate;  that  the  defendant 
was  in  the  possession  and  withheld  it;  and  demanded  judg- 
ment "  against  the  defendant  for  the  possession  of  said  prem- 
ises," and  for  damages.  The  defendant  filed  a  writing  ia 
which  she  offered  to  "  allow  judgment  to  be  taken  against 
her  according  to  the  demand  of  the  complaint  in  said  ac- 
tion," which  was  duly  accepted.  Thereupon  judgment  was 
entered,  reciting  said  offer  and  consent,  and  adjudging  "  that 
the  plaintiff  is  now,  and  since  the  6th  day  of  May,  1896,  has^ 
been,  the  absolute  owner  in  fee  simple  and  entitled  to  the 
possession  of  the  following  described  real  estate,  .  .  • 
and  that  the  plaintiff  do  have  and  recover  of  the  defendant, 
Kate  PieTy  the  possession  of  said  described  premises."  De- 
fendant claims  that  this  judgment  is  erroneous  in  adjudi- 
cating plaintiff  to  be  the  owner  in  fee  simple  of  the  premises, 
because  the  same  is  not  justified  by  the  tender  of  judgment. 

Harriet  H.  Pier^  for  the  appellant,  to  the  point  that  the 
judgment  exceeded  the  relief  demanded  in  the  complaint 
in  violation  of  sec.  2886,  Stats.  1898,  cited  McKemie  v^ 
Peck,  74  Wis.  208;  Ge&r  v.  Eolcomb,  92  Wis.  661;  Zwiclcey 
V.  Haney,  63  Wis.  464;  Hoh  v.  Hoh,  84  Wis.  378;  Lamping^ 
V.  JSyaU,  27  Cal.  99;  Wallace  v.  Eldridge,  27  Cal.  495;  Oage 
V.  Rogers^  20  Cal.  91;  Johnson  v.  MantZy  69  Iowa,  710;  01- 
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GoU  V,  Eohlsaaty  8  N.  T.  Supp.  117;  Pittsburg  0.  M.  Co.  v. 
Greemooody  39  Cal.  71;  Burling  v.  Goodman^  1  Nev.  314. 

For  the  respondent  there  was  a  brief  by  FUtt  <&  Porter^ 
and  oral  argument  by  M.  0.  Porter. 

Dodge,  J.  The  complaint  is  in  the  form  prescribed  by 
statute,  which  requires  that  the  plaintiff  shall  define  in  his 
complaint  the  character  of  his  title.  Sec.  3077,  Stats.  1898. 
Upon  that  complaint  it  would  have  been  the  duty  of  the 
court,  in  case  of  a  default,  to  enter  judgment  adjudging  that 
he  recover  possession,  but  also  adjudging  the  title  as  set  forth 
in  the  complaint;  and,  although  the  particular  paragraph  of 
the  complaint  which  specified  the  judgment  demanded  asked 
for  nothing  but  possession,  such  a  judgment  would  not  have 
been  held  to  exceed  the  demand  of  the  complaint,  to  which 
judgments  on  default  must  be  confined.     Sec.  3086. 

The  whole  framework  of  the  statute  on  the  present  action 
of  ejectment  contemplates  that  while  the  recovery  proper  is, 
as  anciently,  merely  a  recovery  of  possession  and  damages, 
nevertheless  in  that  judgment  shall  be  adjudicated  the  qual- 
ity and  extent  of  the  title  upon  which  the  right  of  possession 
is  predicated,  and  a  demand  in  the  complaint  for  judgment 
for  possession  must  be  read,  in  the  light  of  the  statute,  as 
demanding  a  judgment  which  grants  possession  upon  a  title 
the  quality  of  which  is  to  be  adjudicated  at  the  same  time. 
Hupiper  v.  Calloway^  cmt-e,  p.  4. 

That  being  the  case,  the  judgment  here  was  responsive  to 
the  tender.  That  tender,  being  of  a  judgment  according  to 
the  demand  of  the  complaint,  must  be  construed  to  be  such 
a  judgment  as  the  court  should  have  entered  upon  a  default, 
and  the  adjudication  that  the  title  alleged  in  the  complaint  is 
the  ground  of  the  possession  which  plaintiff  recovers  by  the 
judgment  is  not  a  departure  from,  or  an  extension  beyond, 
the  offer  made.  Had  defendant  desired  to  limit  the  recov- 
ery in.  that  particular,  her  offer  should  have  so  specified.    If 
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plaintiff's  title,  which  she  is  willing  to  concede  (for  she  must 
concede  some  title  in  order  to  support  possession),  was  less 
than  a  fee-simple  one,  that  limitation  could  have  been  speci- 
fied, and  would  then  have  been  binding  if  accepted.  The 
judgment  entered  is  according  to  the  demand  of  the  com- 
plaint, and  must  be  affirmed. 
By  the  Court. — Judgment  affirmed. 


The  State  ex  eel.  Eoxteth  National  Bank  op  Philadel- 
lio6  881  PHiA  and  others  vs.  Johnson,  Circuit  Judge, 

jdiosmi  December  15—  December  18, 1899, 

Voluntary  assignment:  Assignee:  Resignation:  Removal:  Appointment 
of  successor:  Qualifications  of  assignee:  "  Suitable  person: "  Super- 
intending  control  over  inferior  courts, 

L  While  a  petition  for  the  removal  of  the  assignee  for  the  benefit  of 
creditors  of  an  insolvent  bank  and  for  the  appointment  of  H.  to 
such  office,  purporting  to  be  signed  by  a  majority  of  its  creditors 
representing  a. majority  in  value  of  the  debts  against  it,  was  pend- 
ing, the  circuit  judge  on  his  own  motion,  without  determining  the 
sufficiency  of  the  petition,  no  objections  to  the  appointment  of  H. 
being  filed  or  suggested,  appointed  R  such  assignee,  and  permitted 
the  former  assignee,  who  had,  during  the  pendency  of  such  peti- 
tion, tendered  his  resignation,  which  had  been  accepted  by  said 
judge,  to  file  an  answer  to  such  petition  for  his  removal  Heidj 
that  the  acceptance  of  the  resignation  of  the  assignee,  while  such 
petition  for  his  removal  was  before  the  court  for  consideration, 
was,  in  effect,  a  removal  of  such  assignee  because  of  his  declina- 
tion to  further  execute  the  trust,  and  was  proper. 

Sl  The  power  of  the  circuit  court  to  permit  an  assignee  for  the  benefit 
of  creditors  to  resign  can  only  be  exercised  on  the  presentation  of 
facts  to  the  court  justifying  judicial  action  favorably  to  the  resig- 
nation; hence  the  resignation  of  an  assignee  which  stated  no  rea- 
son therefor  does  not  call  for  judicial  action  except  as  it  can  be 
construed  as  a  refusal  to  further  discharge  the  duties  of  his  trust, 
warranting  his  removal  under  the  general  power  of  the  court  to 
remove  an  assignee  if  the  interests  of  all  concerned  plainly  require 
such  course. 
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3.  An  assignee,  after  removal,  is  not,  as  such  assignee,  entitled  to  be 

heard  in  opposition  to  the  petition  of  creditors  for  the  appoint- 
ment of  his  successor,  or  in  any  other  way,  as  such  assignee,  to 
contest  respecting  such  appointment,  either  by  attorney  or  other- 
wise, and  hence  a  proceeding  whereby  an  issue  is  framed  between 
the  creditors  and  a  removed  assignee,  as  to  who  should  be  his  suc- 
cessor, is  extra-judicial. 

4.  The  true  intent  and  meaning  of  sec.  1702,  Stat&  1898,  is  that,  in  case 

of  a  vacancy  in  the  ofSce  of  assignee  in  an  assignment  for  the  ben- 
efit of  creditors,  the  court  shall  appoint  to  the  vacancy  the  person 
nominated  by  a  majority  in  number  of  the  creditors  of  the  as- 
signor, representing  a  majority  in  value  of  the  debts  against  the 
assigned  estate,  if  such  nomination  be  mado^  unless  it  appear  that 
the  nominee  is  not  a  suitable  person  for  the  trust. 

5i  The  right  of  a  majority  of  creditors  representing  a  majority  in  value 
of  the  debts  to  control  the  appointment  of  the  assignee  is  stat- 
utory, and  a  refusal  of  it  by  the  circuit  judge  unlawful 

&  The  mere  fact  that  a  person  nominated  for  assignee  by  creditors  is 
himself  interested  in  the  estate  as  a  creditor,  or  the  trial  judge  has 
some  undisclosed  motive  for  not  appointing  him,  or  deems  some 
other  person  better  suited  for  the  trust,  does  not  justify  refusing  to 
appoint  such  nominee. 

7.  A  **  suitable  person  "  within  the  meaning  of  sec.  1702,  Stats.  1898,  does 
not  mean  the  most  suitable,  but  has  regard  to  interest  and  busi- 
ness qualifications  for  the  office  of  assignee,  and  such  relations  to 
the  estate  and  its  creditors  as  will  consist  with  proper  and  safe 
administration.  ' 

8L  In  the  absence  of  any  showing  that  their  nominee  is  unsuited  for 
the  place,  the  wishes  of  such  majority  of  the  creditors  are  control- 
ling, and  it  is  beyond  the  discretionary  power  of  the  court  to  do 
otherwise  than  appoint  him,  and  hence  the  appointment  of  B.  as 
assignee,  without  investigating  the  sufficiency  of  the  creditors' 
petition  for  the  appointment  of  H.,  and  in  the  absence  of  any  show- 
ing that  H.  was  unsuitable  for  the  trust,  was  in  excess  of  judicial 
power  and  contrary  to  the  plain  policy  of  the  statute. 

9.  In  view  of  the  legislative  policy  to  allow  creditors,  in  case  of  a  va- 
cancy in  the  position,  to  control  the  selection  of  an  assignee,  sub- 
ject to  the  opinion  of  the  trial  judge  as  to  the  nominee  being  a 
suitable  person  for  the  trust,  there  is  no  room  for  a  proper  exer- 
cise of  judicial  discretion,  where,  irrespective  of  the  question  of 
whether  the  petition  contained  the  majorities  called  for,  there  is  no 
opposition  to  the  appointment  by  creditors,  and  no  showing  of 
unsuitableness  of  petitioner's  nominee;  hence  the  trial  court  in  ap* 
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pointing  R  assumed  and  exercised  power  it  did  not  possess,  and  in 
refusing  to  appoint  H.  refused  to  exercise  power  which  it  was 
clearly  called  upon  by  statute  to  exercise. 

10.  In  such  case  the  action  of  the  court,  amounting  to  a  nullification  of 

the  whole  scheme  of  the  statute,  was  such  a  wrong  done  the  cred- 
itors that  in  order  to  change  the  situation  at  the  earliest  practi- 
cable moment  and  miminize  its  effects,  it  could  only  be  redressed  in 
the  summary  method  of  appeal  to  the  constitutional  superintend- 
ing power  of  the  supreme  court 

11.  In  such  case  the  order  appointing  R  was  not  necessarily  a  nullity, 

and  hence  it  should  be  formally  vacated  and  the  nominee  of  the 
creditors  immediately  appointed,  in  order  that  there  be  no  interval 
of  time  when  there  is  no  person  to  regularly  represent  the  assigned 
estate. 

Mandamus  to  D.  H.  Johnson,  Judge  of  the  Circuit  Court 
for  Milwaukee  County.    Peremptory  writ  granted. 

June  1, 1893,  The  Plankinton  Bank,  a  banking  corporation 
organized  under  the  laws  of  this  state  and  located  at  the  city 
of  Milwaukee,  made  a  voluntary  assignment  for  the  benefit 
of  creditors  to  its  vice  president,  William  Plankinton,  who, 
in  due  time,  qualified  and  entered  upon  the  duties  of  the 
trust  created  by  such  assignment.  He  failed  to  file  a  re- 
port of  his  doings  as  assignee  till  July  1, 1898,  at  which  time 
he  made  a  report  in  response  to  an  order  of  the  court  requir- 
ing it,  which,  on  due  notice  to  creditors,  was  brought  to  the 
attention  of  the  court  August  10, 1898,  when  such  objections 
as  the  nature  of  the  account  would  permit  were  filed  by  cred- 
itors, and  a  motion  was  made  that  the  assignee  be  required 
to  file  a  more  definite  and  certain  account.  May  9, 1899, 
without  disposing  of  such  motion  and  without  any  oppor- 
tunity for  the  creditors  to  be  heard  on  the  merits  of  the 
account,  the  court  made  an  order  approving  it,  except  as  to 
the  claim  of  the  assignee  for  compensation,  as  full  and  com- 
plete and  in  accordance  with  the  statute  governing  the  sub- 
ject, up  to  the  date  thereof,  and  extending  the  time  for  the 
final  settlement  of  the  estate  till  January  1, 1900.  On  the 
next  day  the  assignee  resij^ned  and  his  resignation  was  ao- 
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cepted  by  the  court  to  take  eflPect  upon  the  final  confirma- 
tion of  his  account,  and  the  matter  was  referred  to  a  circuit 
court  commissioner  to  state  the  account  subsequent  to  the 
date  of  the  one  filed  as  aforesaid  and  to  report  such  state- 
ment to  the  court.  After  the  making  of  such  order  the 
court  refused  to  allow  the  creditors  to  examine  the  officers 
of  the  assignor  and  the  assignee  before  the  court  or  a  com- 
missioner thereof,  and  thereafter,  on  the  17th  day  of  June, 
entered  an  order  denying  the  motion  of  the  July  previous, 
that  the  assignee  make  his  account  more  definite  and  certain. 
Some  days  later  the  last-mentioned  order  was  amended  by 
making  all  the  papers  in  the  assignment  proceedings  a  part 
of  the  record  in  the  proceedings  which  resulted  in  its  entry. 
At  that  stage  of  the  administration  of  the  assignment  last 
Above  indicated,  this  court,  on  a  petition  setting  forth  all  the 
facts  above  detailed  and  facts  showing  that  the  rights  of  the 
creditors  would  be  lost  beyond  remedy  unless  immediate  re- 
lief were  granted  against  the  various  judicial  acts  referred 
to,  duly  issued  an  alternative  writ  of  ma/ndamus  requiring 
the  circuit  judge  to  allow  the  creditors  to  examine  the  as- 
signee and  officers  of  the  assignor  and  to  file  objections  to 
the  assignee's  account  that  had  been  confirmed,  and  to  va- 
cate the  orders  referred  to  standing  in  the  way  of  such  exam- 
ination and  the  filing  and  hearing  of  such  objections,  or  to 
show  cause  why  to  the  contrary  on  the  return  day  named 
in  the  writ.  Such  proceedings  were  had  on  such  return  day 
and  thereafter,  that  this  court  decided  that  the  assignee's 
account  of  July  1, 1898,  was  not  a  compliance  with  the  stat- 
ute in  regard  to  a  final  account;  that  the  creditors  had  an 
absolute  right  under  sec.  1693&  to  an  inspection  of  the  as- 
signor's books  and  to  examine  the  officers  of  the  assignor 
under  oath;  that,  independent  of  the  statute,  the  creditors 
were  entitled  to  examine  the  assignee  and  the  officers  of  the 
assignor  within  reasonable  limits,  and  that  the  denial  of  that 
privilege  was  beyond  the  discretionary  power  of  the  circuit 


168  SUPKEME  COURT  OF  WISCONSIN.         [105 

State  ex  reL  Fourth  Nat  Bank  of  Philadelphia  and  others  t&  Johnson.. 

court;  that  under  the  constitutional  superintending  power 
of  this  court  it  may  compel  lower  courts  to  do  acts  not  dis- 
cretionary, and,  as  to  discretionary  acts,  may  compel  them 
to  perform  their  duty  by  exercising  judicial  discretion  in 
the  premises  and  to  undo  acts  done  in  such  manifest  disre- 
gard of  judicial  duty  as  to  leave  no  room  to  say  there  was 
a  reasonable  excuse  therefor, —  it  appearing  that,  without 
such  exercise  of  such  superintending  power,  the  denial  of 
rights  secured  by  law  would  go  without  any  adequate  rem- 
edy and  cause  great  and  irreparable  mischief  and  hardship; 
and  that  the  disclosures  made  in  the  proceedings  for  the 
writ  of  mandamus  warranted  the  exercise  of  such  superin- 
tending power  within  the  principles  stated. 

In  accordance  with  the  conclusions  reached,  as  Indicated, 
a  peremptory  writ  of  mandamus  was  issued,  in  effect  making 
mandatory  the  alternative  commands  of  the  first  writ.  The 
case  will  be  found  reported  in  103  Wis.  591. 

June  13, 1899,  a  petition  was  filed  in  the  circuit  court, 
purporting  to  be  signed  by  a  majority  of  the  creditors  of 
the  assignor  representing  a  majority  in  value  of  the  debts 
against  the  assigned  estate,  setting  forth  such  to  be  the  facts; 
that  the  assignee,  with  other  officers  of  the  assignor,  were 
liable  to  creditors  for  abuse  of  their  trust  as  such  officers ; 
that  the  personal  interests  of  the  assignee  were  adverse  to 
the  interests  of  the  creditors  which  he  was  bound  to  protect; 
that  he  had  neglected  and  was  neglecting  his  duties  as  as- 
signee in  order  to  conserve  his  personal  interests,  to  the 
great  damage  of  the  creditors,  and  that  the  creditors  would 
be  irreparably  damaged  unless  an  assignee  wholly  devoted 
to  their  interests  were  appointed.  Henry  W.  Herman  was 
named  by  the  petitioners  as  a  suitable  person  to  be  appointed 
in  place  of  Mr.  Plankinton,  and  his  appointment  was  re- 
quested. The  petition,  on  due  notice  to  the  creditors  and 
all  parties  interested,  was  brought  to  the  attention  of  the 
court,  whereupon  the  assignee  filed  an  answer  thereto. 
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aTQong  other  things  taking  issue  with  its  allegations  as  ta 
the  parties  thereto  being  sufficient  to  require  his  dismissal 
under  the  statute,  sec.  1702.  Thereupon  the  petition  wa» 
amended  by  correcting  and  verifying  names  of  creditors 
that  were  misspelled  so  as  not  to  be  easily  identified  as  iden- 
tical with  names  of  creditors  having  claims  on  file,  also  by 
correcting  mistakes  that  resulted  in  the  same  name  appear- 
ing twice  in  the  petition,  and  by  adding  to  the  petition  the 
names  of  a  considerable  number  of  creditors  who  came  in 
and  participated  in  the  proceedings  subsequent  to  the  mak- 
ing up  of  the  petition  in  the  first  instance.  The  original  and 
amended  petitions  showed  on  their  face  that  they  contained 
the  number  of  creditors  representing  the  amount  of  debts 
against  the  assignor,  requiring,  as  matter  of  right,  a  change 
in  the  assignee  under  sec.  1702&.  Opportunity  was  given 
the  assignee  to  take  issue  with  the  allegations  of  the  amended 
petition,  but  he  neglected  to  do  so  till  long  after  he  ceased 
to  be  assignee,  as  hereinafter  stated. 

While  the  proceedings  for  the  removal  of  Mr.  Plankinton 
were  at  the  stage  above  set  forth,  an  order  was  entered 
pursuant  to  the  writ  of  mandximua  issued  as  before  indicated, 
vacating  an  order  previously  made  accepting  the  resignation 
of  Mr.  Plankinton  conditionally,  and  at  the  same  time  the 
judge,  of  his  own  motion,  accepted  such  resignation  as  fol- 
lows: "  It  is  ordered  that  the  resignation  of  William  Plank- 
inton, assignee  of  The  Plankinton  Bank,  the  assignor  above 
named,  be  and  the  same  is  hereby  accepted  to  take  effect 
upon  the  appointment  and  qualification  of  his  successor." 

On  the  14th  day  of  July,  1899,  the  matter  of  the  appoint- 
ment of  a  successor  to  Mr.  Plankinton  as  assignee  was  taken 
up  by  the  circuit  court  and  heard.  There  were  no  objec- 
tions or  exceptions  on  file,  or  made  on  the  hearing,  to  the 
appointment  of  Henry  W.  Herman  in  accordance  with  the 
nomination  made  by  the  creditors  in  their  petition,  and  na 
question  was  made  by  any  creditor  or  any  person  on  behalf 
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of  creditors,  op  the  former  assignee,  Mr.  Flankinton,  or  by 
any  person  interested  in  the  assignment,  but  that  the  petition 
was  sufficiently  representative  of  the  creditors  of  the  as- 
signed estate  to  satisfy  all  the  requisites  of  sec.  1702.  The 
court  took  the  matter  of  the  appointment  under  advise- 
ment and  on  the  following  day  officially  stated  that  for  the 
purposes  of  the  proceedings  it  would  be  taken  for  granted 
that  the  petition  satisfied  the  requisites  of  sec.  1702,  but 
that  such  section  did  not  require,  in  any  event,  the  appoint- 
ment as  assignee  of  the  person  nominated  by  the  creditors; 
that  the  statute  left  it  entirely  to  the  discretion  of  the  cir- 
cuit court  or  judge  to  name  such  person  as  assignee  as  in 
his  judgment  was  best  suited  for  the  trust.  Thereupon, 
without  informing  the  creditors  of  any  other  reason  for  ig- 
noring their  wishes  in  regard  to  the  appointment  of  Mr. 
Herman,  except  that  power  was  vested  in  the  circuit  judge 
to  name  a  person  entirely  independent  of  the  wishes  of  the 
creditors,  he  announced  that  Irving  M.  Bean,  a  person  re- 
puted to  be  a  close  personal  friend  and  business  associate 
of  Mr.  Flankinton,  would  be  appointed  as  his  successor, 
and  without  giving  the  creditors  any  opportunity  to  be 
heard  in  opposition  to  such  appointment,  though  a  request 
for  such  a  hearing  was  made  on  their  behalf,  the  appoint- 
ment was  made.  Thereafter  a  request  for  the  entry  of  a 
formal  order  making  the  attitude  of  the  court  in  the  mat- 
ter appear  of  record  was  denied.  The  order  appointing 
Mr.  Bean  was  prepared  by  the  attorneys  for  the  old  ad- 
ministration and  signed  July  15,  1899,  but  was  not  placed 
on  file,  nor  were  the  attorneys  for  the  creditors  able  to  get 
access  to  it  till  July  21, 1899,  when  they  discovered  for  the 
first  time  that  the  court  finally  determined  that  the  question 
as  to  whether  the  petition  of  the  creditors  was  signed  by  a 
majority  of  all  the  creditors  of  the  assignor  representing  a 
majority  in  value  of  the  debts  against  the  assigned  estate, 
was  deemed  not  adjudicated,  though  it  had  been  understood 
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before  and  suggested  by  the  judge  that  it  was  immaterial 
to  his  action  whether  the  petition  was  representative  of  the 
wishes  of  the  creditors  as  claimed  by  the  petitioners  or  not, 
and  that  for  the  purposes  of  the  proceedings  it  might  be 
considered  as  sufficient  in  that  regard. 

August  31,  1899,  the  petitioning  creditors  applied  to  the 
court  to  amend  the  order  appointing  Mr.  Bean  in  accord- 
ance with  the  facts,  that  is,  so  that  it  would  show  that  the 
petition  which  called  for  the  appointment  of  a  new  as- 
signee satisfied  the  calls  of  the  statute  (sec.  1702),  as  the 
court  considered  it  when  the  order  was  made,  which  appli- 
cation was  denied  after  holding  the  matter  till  Novem- 
ber 18, 1899,  at  which  time  an  order  was  entered  by  the 
circuit  judge  allowing  the  ex-assignee,  Mr.  Plankinton,  to 
file  an  answer  to  the  petition  for  his  removal^  within  ten 
days. 

November  24, 1899,  a  verified  petition,  by  and  on  behalf 
of  the  creditors  of  the  bank,  was  presented  to  this  court, 
setting  forth  all  the  foregoing  facts  and  other  facts  to  the 
effect  that  the  appointment  of  Mr.  Bean  was,  in  effect,  a 
continuation  of  the  administration  of  Mr.  Plankinton,  and 
facts  showing  that  irreparable  mischief  and  wrong  would  be 
done  to  the  creditors  unless  summary  relief  could  be  had  for 
the  alleged  wrongs  to  them  by  denying  their  statutory  right 
to  an  assignee  of  thbir  own  choosing  to  administer  the  es- 
tate of  the  bank  under  the  supervision  of  the  court  for  their 
benefit;  that  the  change  from  Plankinton,  assignee,  to  Bean, 
assignee,  left  the  creditors  as  remediless  as  before,  as  to  hav- 
ing any  proper  investigation  of  the  doings,  of  Mr.  Plankin- 
ton in  the  prosecution  for  the  benefit  of  creditors  of  many 
matters  that  were  hostile  to  him;  that  the  preservation  of 
the  interests  of  the  creditors  required  a  radical  and  entire 
change  of  administration  from  one  that  had  been  carried  on 
in  the  interests  of  the  assignor  and  its  officers,  controlled 
and  managed  by  its  and  their  attorneys,  to  one  in  the  inter- 
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ests  of  creditors  under  the  advice  of  attorneys  working 
solely  in  their  interests.  On  such  petition  an  alternative 
writ  of  mcmdamus  was  issued,  reciting  the  substance  of  the 
petition  and  containing  the  following  command :  "  TVe  there- 
fore command  and  require  you,  the  said  Danid  S.  Johnson^ 
that  as  circuit  judge  of  the  court  aforesaid,  you  do  forth- 
with, and  within  twenty-four  hours  after  service  on  you  of 
this  our  alternative  writ  of  mandamus^  vacate  and  wholly 
set  aside  the  order  bearing  date  July  18, 1899,  aforesaid,  ap- 
pointing Irving  M.  Bean  to  succeed  William  Plankinton  as 
such  assignee,  and  that,  instead  thereof,  you  forthwith  pro- 
ceed to  ascertain  and  determine  whether  said  petition  of 
creditors  is  signed  by  or  on  behalf  of  a  majority  in  number 
of  the  creditors  of  the  said  assignor  who  represent  a  ma- 
jority in  value  of  the  debts  of  said  estate,  and  if  such  is  found 
to  be  the  fact,  that  you  appoint  as  successor  to  William 
Plankinton,  as  assignee  of  The  Plankinton  Bank,  the  Henry 
Herman  named  in  said  petition  unless  he  be  unsuitable  for 
such  trust,  or  that,  in  the  event  of  your  failure  to  perform 
such  acts  or  any  of  them,  you  show  cause  before  our  said 
supreme  court  on  the  15th  day  of  December  next  at  the  su- 
preme court  room  in  the  capitol  of  the  state,  at  the  opening 
of  the  court  on  that  day  or  as  soon  thereafter  as  the  matter 
can  be  heard,  why  a  peremptory  writ  of  mandamus  should 
not  issue  out  of  said  supreme  court  requiring  the  same  to  be 
done;  and  have  you  then  and  there  this  writ." 

To  that  writ  the  circuit  judge  made  return  as  follows: 
"  I,  Danid  H.  Johnson^    .    .     .     answering  and  hiaking 
return  to  said  alternative  writ,  respectfully  show,  that  the 
prior  writ  of  mandamua  referred  to  contained  the  following 
commands: 

"  *•  Immediately  after  the  receipt  of  this  writ  you,  the  said 
Daniel  II.  Johnson^  circuit  judge  of  the  second  judicial  dis- 
trict of  Wisconsin,  do  vacate  and  set  aside  the  order  dated 
June  9th,  1899,  confirming  the  account  of  William  Plankin- 
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ton,  assignee,  filed  July  1,  1899,  and  you  exercise  the  juris- 
diction vested  in  you  as  such  judge  and  in  such  court  to 
entertain  and  act  upon  a  motion  requiring  such  assignee  to 
make  and  file  a  final  account  and  report  covering  all  the  mat- 
ters of  his  administration  as  contemplated  and  required  by 
sec.  1701  of  the  Kevised  Statutes,  and  that  you  accord  to  any 
creditor  the  right  to  file  and  have  considered  objections  to 
such  final  account  as  provided  by  said  section,  and  a  full 
opportunity  to  examine  the  officers  of  said  assignee  under 
sec.  1693J  of  the  Revised  Statutes,  and  opportunity  to  examine 
the  assignee  in  regard  to  all  matters  concerning  his  adminis- 
tration of  the  assigned  estate,  and  that  you  also  vacate  and 
set  aside  all  orders  entered  by  said  circuit  court  or  by  you 
as  judge  thereof  in  any  way  interfering  therewith.' 

"  This  respondent  has  to  the  best  of  his  judgment  fully 
complied  with  the  commands  of  said  writ,  both  in  letter  and 
spirit;  that  orders  for  that  purpose  granting  every  thing  any 
attorneys  of  any  creditors  claimed  under  said  writ  were 
entered  on  the  12th  day  of  July,  1899 ;  that  the  orders  fur- 
thermore accepted  the  resignation  of  William  Plankinton 
as  assignee  of  said  bank  to  take  effect  upon  the  appointment 
and  qualification  of  his  successor.  At  the  same  time  there 
was  a  hearing  as  to  the  person  to  be  appointed  his  successor. 
This  1  held  for  consideration, 

"  It  was  claimed  by  attorneys  for  creditors  that  amend- 
ments to  an  original  petition  for  the  removal  of  William 
Plankinton,  which  was  filed  after  he  had  tendered  his  resig- 
nation, together  with  such  original  petition,  had  the  signa- 
tures of  a  majority  in  number  and  amount  of  the  creditors 
of  the  bank  in  favor  of  the  appointment  of  Henry  Herman 
as  assignee.  This  claim  was  disputed  and  no  application  was 
made  to  have  the  petition  and  amendments  investigated  in 
that  respect.  In  my  judgment  there  was  no  occasion  for 
such  an  investigation.  I  deemed  it  my  duty  to  appoint  an 
undoubtedly  unexceptional  person  as  assignee,  a  person  who 
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would  know  the  duties  of  the  trustee  and  be  free  from  any 
interest  or  influence. 

"  I  was  not  satisfied  that  Mr.  Henry  Herman  was  the  proper 
person.  He  had  been  buying  up  claims  against  the  bank  to 
a  considerable  extent.  This  and  other  facts  known  to  me 
led  me  to  the  conviction  that  in  the  interests  of  all  the  cred- 
itors of  said  bank  some  other  and  entirely  disinterested  per- 
son should  be  appointed. 

"  I  therefore  of  my  own  motion  selected  and  concluded  to 
appoint  Mr.  Irving  M.  Bean,  of  whose  integrity,  ability  and 
independence  there  is  no  doubt. 

"  The  most  prominent  firm  of  attorneys,  who  had  joined 
in  said  petition,  informed  me  the  next  day  that  they  were 
satisfied  with  the  appointment.  Mr.  Bean  entered  upon  his 
duties  with  apparently  general  acquiescence.  He  had  been 
in  office  over  four  months  when  this  alternative  writ  was 
issued. 

"  If  there  is  any  charge  or  complaint  that  he  has  not  done 
his  full  duty,  it  has  not  been  brought  to  my  attention. 

"  It  is  my  deliberate  judgment  that  the  appointment  was 
prudent  and  judicious,  and  ought  to  stand.  I  perceive  no 
possible  view  in  which  it  can  work  injustice  to  any  creditor. 

''  I  have  for  these  reasons  not  vacated  and  set  aside  the 
order  bearing  date  July  18, 1899,  appointing  Irving  M.  Bean 
to  succeed  William  Plankinton  as  such  assignee. 

"  I  beg  to  suggest  that  for  obvious  practical  reasons  said 
order,  if  vacated  at  all,  ought  not  to  be  vacated  until  another 
appointee  is  ready  to  be  substituted.  I  beg  further  to  reporfe 
that  an  investigation  as  to  whether  said  petitions  were  signed 
by  or  on  behalf  of  a  majority  in  number  of  the  creditors  of 
said  bank,  representing  a  majority  in  value  of  the  debts  of 
the  same,  is  now  in  progress  under  the  order  of  this  court. 
The  circumstances  which  led  to  such  investigation  are  as 
follows:  A  motion  was  made  by  six  creditors,  through  Mock 
and  Wittig,  their  attorneys,  pursuant  to  a  notice  dated  Au- 
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gust  31,  1899,  to  modify  the  order  of  July  18, 1899,  in  its. 
recital  referring  to  tl\e  petitions  for  the  removal  of  William 
Plankinton  as  assignee,  which  motion  coming  to  a  hearing 
was  denied  on  the day  of  November,  1899.  At  the  hear- 
ing of  such  motion  the  attorneys  making  the  same  claimed 
and  insisted  that  unless  said  order  was  modified,  they  had  a 
right  to  a  trial  and  hearing  upon  said  petitions;  that  the 
same  was  necessary  to  make  the  record  they  desired  for  th& 
supreme  court.  I  thereupon  determined  to  give  them  such 
trial  and  hearing,  and  with  that  view,  and  for  that  purpose,, 
gave  William  Plankinton,  who  was  absent  from  the  city  at 
that  time,  ten  days  to  answer  the  amended  petitions,  the 
original  petition  having  theretofore  been  put  in  issue  by 
him;  that  the  time  was  afterwards  extended  so  as  to  expire 
December  5, 1899.  In  the  meantime  on  the  1st  day  of  De- 
cember, 1899,  your  alternative  writ  of  mcmdamus  was  served 
on  this  respondent.  On  the  5th  day  of  December,  1899, 
William  Plankinton  served  and  filed  an  answer  to  the 
amended  petition,  and  on  the  Tth  day  of  December,  1899, 1 
made  an  order  of  reference  to  Hugh  Ryan,  Esquire,  court 
commissioner,  at  once  to  investigate  and  take  proofs  as  to 
said  petitions,  and  as  to  whether  or  not  the  same  were  sup- 
ported by  a  majority  in  number  and  amount  of  the  creditors- 
of  said  bank;  that  said  investigation  was  commenced  before 
said  court  commissioner  on  the  11th  day  of  December,  1899, 
and  has  proceeded  from  day  to  day,  and  is  not  concluded.'^ 

The  petitioning  creditors,  by  their  attorneys,  demurred  ta 
such  return  for  insuflSciency,  and  prayed  for  the  issuance  of 
a  peremptory  writ  of  mandannus  making  mandatory  the  com- 
mands of  the  first  writ. 

J.  B.  Doe,  M.  M,  RUey,  Moritz  Wittiff,  and  C.  JS.  EatOr 
Irook,  for  the  relators. 

F.  C.  WinJdeTy  for  the  respondent. 

[No  briefs  on  file.] 

The  following  opinion  was  filed  June  21, 1900,  and  con- 
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tains  the  points  as  announced  in  the  memorandum  decision 
filed  December  18,  1899: 

Marshall,  J.  The  issues,  raised  as  above  indicated,  pre- 
sent for  consideration  several  important  primary  questions 
and  it  has  been  deemed  best  to  preserve  of  record  the  grounds 
for  the  conclusion  reached  as  to  each  of  them.  We  will  ac- 
complish that  object  by  stating  here  each  of  such  conclusions 
and  briefly  the  supporting  reasons.  No  question  of  judicial 
power  to  deal  with  the  subject  of  this  case  is  open  for  con- 
sideration. Everything  pertaining  to  the  case  in  that  re- 
gard was  fully  considered  in  SUite  ex  reL  Fourth  Nat  Bank 
V,  Jolitison^  103  Wis.  591.  The  conclusions  there  reached 
are  controlling.  It  is  a  matter  of  some  regret  that  the  con- 
stitutional power  of  this  court,  by  the  exercise  of  its  origi- 
nal jurisdiction  to  superintend  and  control  inferior  courts, 
has  been  necessarily  invoked  a  second  time  in  this  matter, 
to  vindicate  the  rights  of  creditors  to  an  efficient  use  of  the 
means  wisely  designed  for  the  protection  of  their  interests, 
to  the  end  that  an  assignment  for  the  benefit  of  creditors 
may  be  in  fact  what  it  is  in  name  and  theory.  If  anything 
were  wanting  to  demonstrate  the  wisdom  of  the  framers  of 
our  state  constitution  in  intrusting  to  this  court  the  ancient 
sovereign  power  to  safeguard  the  peraonal  and  property 
rights  of  citizens  by  acting  directly  upon  those  courts  upon 
which  devolve  the  duty  to  treat  such  matters  primarily, 
where  otherwise  such  rights  would  be  denied  by  a  refusal 
of  such  courts  to  exercise,  or  keep  within,  or  act  judicially 
within,  their  jurisdictions, —  situations  like  the  one  we  have 
now  to  deal  with  amply  furnish  it.  The  judicial  history  of 
the  state  shows  that  there  have  been  very  few  occasions 
for  the  exercise  of  the  extraordinary  power  here  invoked, 
and  that  suggests  that  it  has  always  been  understood  to  be 
what  it  is  in  fact,  a  power  to  be  used  only  when  there  is 
no  other  remedy  under  our  judicial  system  that  will  meet 
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the  situation  and  prevent  irreparable  mischief,  and  when 
that  mischief  springs  from  something  other  than  mere  error 
of  judgment.  It  is  not  probable  that  the  court  in  the  future, 
any  more  than  in  the  past,  will  be  often  called  upon  to  ex- 
ercise such  power.  Knowledge  that  it  exists  will  promote 
such  care  in  judicial  administration  as  to  give  little  cause 
for  calling  it  into  activity.  The  necessity  for  the  exercise 
of  the  superintending  power  of  the  court  in  this  instance 
was  the  same  as  in  the  case  of  State  ex  rd.  Fourth  Nat. 
Bank  v.  Johnson  ^  supra.  The  decision  of  the  court  there, 
by  subsequent  administration  of  the  assignment  in  the  court 
below,  was  rendered  so  ineffectual  to  start  and  keep  such 
administration  in  the  line  contemplated  by  the  statutes  and 
such  decision,  that  it  seems  clear  this  second  proceeding 
was  necessary.  We  will  now  proceed  in  detail  to  carry  out 
the  plan  above  indicated  for  this  opinion,  of  stating  the 
points  decided  and  the  supporting  reasons  and  authorities. 

1.  The  acceptance  of  the  resignation  of  William  Plankin- 
ton  as  assignee  of  the  Plankinton  Bank,  while  a  petition  for 
his  removal  as  such  assignee,  purporting  to  have  been  signed 
,  by  a  majority  of  the  creditors  of  the  assignor,  representing 
a  majority  in  value  of  the  debts  against  the  assigned  estate, 
was  before  the  court  for  consideration,  was,  in  effect,  a  re- 
moval of  such  assignee  because  of  his  declination  to  further 
execute  the  trust,  and  was  proper. 

The  significance  of  that  conclusion  grows  out  of  a  sug- 
gestion upon  the  one  hand  that  if  creditors  have  in  any 
ovent  the  absolute  right  to  dictate  who  shall  be  the  assignee, 
it  is  only  upon  a  vacancy  in  the  position  of  assignee  being 
created  by  a  removal  under  the  mandatory  clause  of  sec.  1702, 
Stats.  1898,  to  the  effect  that  upon  a  request  being  made  for 
such  removal  by  a  majority  of  the  creditors,  representing  a 
majority  in  value  of  the  debts  against  the  estate,  such  re- 
quest shall  be  granted,  and  thereupon  the  person  named  by 
such  creditors,  or  some  suitable  person,  shall  be  appointed 
Vol.  105—13 
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as  his  successor;  while  it  is  suggested  on  the  other  hand 
that  the  petition  for  the  removal  of  William  Plankinton 
was  in  fact  sufficient  and  so  treated  by  the  trial  court,  and 
that  the  acceptance  of  his  resignation  was  without  author- 
ity, there  being  no  power  conferred  by  statute  in  that  re- 
gard. 

Sec.  1693,  Stat.  1898,  confers  generally  upon  circuit  courts, 
and  upon  judges  thereof,  authority  to  supervise  voluntary  as- 
signments for  the  benefit  of  creditors  and  to  make  all  nec- 
essary orders  for  the  execution  thereof.  It  was  plainly  the 
intent  of  the  legislature,  by  that  provision,  that  the  general 
jurisdiction  of  courts  of  equity  in  the  administration  of 
trusts,  including  the  power  to  supply  a  trustee  when  neces- 
sary, and  to  permit  one,  after  acceptance  of  the  trust,  to 
resign  under  such  circumstances  as  shall  fully  protect  the 
persons  interested,  and  to  remove  an  assignee  for  cause, 
should  apply  to  the  administration  of  voluntary  assignments 
for  the  benefit  of  creditors.  JPerry,  Trusts,  §  280;  sees.  2095, 
2096,  Stats.  1898.  Sec.  1702,  except  in  so  far  as  it  requires 
a  ehange  of  assignees  in  certain  cases  on  a  petition  of  cred- 
itors, was  not  intended  to  confer  any  new  power  upon  the 
court,  but  to  regulate  the  procedure  in  the  execution  of  a 
power  conferred  by  the  general  language  of  ^ec.  1693,  plac- 
ing assignees  under  the  supervision  of  courts  of  equity. 
Sec.  1702  says  the  circuit  judge  may,  upon  notice  and  after 
hearing,  remove  an  assignee  shown  to  be  incompetent  or  to 
have  been  disqualified,  or  to  have  wasted  or  misapplied  any  of 
the  trust  estate.  It  will  be  recognized  at  once  that  any  one 
of  the  grounds  mentioned  in  the  statute  for  removing  an 
assignee  would  amply  justify  a  removal  if  there  were  no 
statute.    Perry,  Trusts,  §  280. 

Notwithstanding  a  circuit  court  may  permit  an  assignee 
to  resign,  it  does  not  follow  that  the  power  can  be  exercised 
without  any  grounds  therefor.  There  must  necessarily  be 
some  presentation  of  facts  to  the  court  justifying  judicial 
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action  favorably  to  the  resignation.  Nothinff  of  that  kind 
appears  here.  In  the  face  of  a  petition  for  the  removal  of 
the  assignee,  stating  reasons  that  would  not  only  justify  but 
would  require  it,  he  filed  his  resignation  without  stating 
any  reason  whatever  for  such  action.  That  was  not  a  resig- 
nation calling  for  judicial  action  as  such,  but  a  refusal  to 
further  discharge  the  duties  of  the  trust,  which  unquestion- 
ably warranted  an  order  removing  him,  and  an  acceptance 
of  such  resignation  under  the  circumstances  was  really  an 
order  of  removal.    Keating  v.  Vaughn^  61  Tex.  518. 

It  would  be  a  very  unjudicial  proceeding  to  permit  an  as- 
signee to  resign  without  any  reason  therefor  whatever,  in 
the  face  of  such  a  petition  as  was  filed  in  this  case,  unless 
the  action  of  the  court  were  considered  as  intended  to  be  a 
removal  of  the  assignee;  not  necessarily  a  removal  within 
either  the  letter  or  the  spirit  of  sec.  1702,  but  rather  within 
the  general  power  of  the  court  to  remove  an  assignee  where 
the  interests  of  all  concerned  in  the  assigned  estate  plainly 
require  that  course  to  be  pursued.  But  whether  the  va- 
cancy was  created  by  the  removal  of  Plankinton  or  his 
being  permitted  to  surrender  his  trust,  the  necessity  for  the 
appointment  of  a  successor,  and  the  interest  of  the  creditors 
therein,  were  the  same,  and  Plankinton's  status  regarding 
that  question  likewise  the  same. 

2.  After  the  removal  of  the  assignee  he  was  not,  as  such 
assignee,  entitled  to  be  heard  in  opposition  to  the  petition 
of  the  creditors  for  the  appointment  of  his  successor,  or  in 
any  other  way,  as  such  assignee,  to  contest  respecting  such 
appointment.  % 

That  proposition,  it  would  seem,  may  be  taken  without 
discussion,  as  self  evident.  Why  the  deposed  assignee  was 
permitted,  as  an  interested  party,  to  file  an  answer  to  the 
creditors'  petition,  and  to  be  heard  in  opposition  thereto  on 
the  subject  of  his  successor,  is  a  question  that  no  one  has 


180  SUPEEME  COURT  OF  WISCONSIN.         [105 

State  ex  reL  Fourth  Nat  Bank  of  Philadelphia  and  others  vs.  Johnson. 

ventured  to  answer.  The  respondent  says  that  the  creditors 
demanded  an  adjudication  of  the  sufficiency  of  the  petition 
to  satisfy  the  calls  of  sec.  1702,  Stats.  1898,  and  that  in  order 
to  meet  their  views  he  compelled  them  to  submit  to  a  con- 
test with  Plankinton  after  his  removal.  But  why  any  such 
proceeding  was  necessary  or  proper  to  such  an  adjudication 
is  not  suggested.  Plankinton  being  out,  the  sufficiency  of 
the  petition  for  his  removal  became  immaterial.  Being  out, 
the  question  of  who  should  be  his  successor  was  a  matter  in 
which  he  had  no  interest  whatever.  The  question  of  his 
removal  was  the  only  one,  in  any  event,  that  Plankinton 
had  any  interest  in.  Upon  his  removal  from  the  position, 
.there  was  nothing  left  of  the  creditors'  petition  in  which  he 
was  sufficiently  concerned  to  entitle  him  to  appeal  from 
what  the  court  might  conclude  to  do  at  the  request  of  cred- 
itors as  to  filling  the  vacancy.  It  would  have  been  just 
as  legitimate,  under  the  circumstances,  for  the  court  to  have 
designated  any  other  stranger  than  Plankinton  to  the  pro- 
ceedings to  assume  an  adversary  attitude  to  the  petitioning 
creditors  and  to  antagonize  their  efforts  to  have  a  person 
satisfactory  to  them  appointed  to  administer  the  trust.  The 
whole  proceeding  of  compelling  the  .creditors  to  contest 
with  Plankinton  as  to  who  should  be  his  successor,  appears 
to  have  been  extrajudicial.  If  the  court  had  entered  an 
order  on  the  creditors'  petition,  appointing  the  man  of  their 
choice  as  assignee  immediately  after  Piankinton's  removal, 
and  he  had  appealed  from  such  action,  the  appeal  would 
necessarily  have  been  dismissed,  if  for  no  other  cause,  for 
want  of  interest  of  the  appellant  in  the  subject. 

3.  The  true  intent  and  meaning  of  sec.  1702,  Stats.  1898, 
is  that,  in  case  of  a  vacancy  in  the  office  of  assignee  in  any 
assignment  for  the  benefit  of  creditors,  the  court  shall  ap- 
point to  the  vacancy  the  person  nominated  by  a  majority 
in  number  of  the  creditors  of  the  assignor,  representing  a 
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majority  in  value  of  the  debts  against  the  assigned  estate, 
if  such  a  nomination  be  made,  nniess  it  appears  that  the 
nominee  is  not  a  suitable  person  for  the  trust. 

The  intent  of  the  statute  to  permit  the  creditors  to  select 
an  assignee  to  fill  a  vacancy  in  the  position,  subject  to  their 
naming  a  suitable  person  for  the  trust,  is  sufficiently  indi- 
cated by  the  fact  that  the  circuit  court  is  required,  by  man- 
datory language,  to  remove  an  assignee  when  requested  so 
to  do  by  a  specified  proportion  of  the  creditors,  representing 
a  specified  proportion  of  the  indebtedness  of  the  assignor, 
and  to  substitute  the  nominee  of  such  creditors  regardless 
of  any  reason  for  the  change  except  the  mere  wish  of  such 
creditors.  That  is  consistent  only  with  the  idea  that  the 
creditors  of  an  assigned  estate  are  to  be  considered  the  real 
owners  thereof  in  the  proceedings  to  administer  it,  and  that 
their  wishes,  so  far  as  consistent  with  the  due  execution  of 
the  trust,  in  the  handling  of  that  which  is  equitably  their 
own  property,  must  be  recognized  and  given  effect  by  the 
court.  While  the  assignee,  in  the  first  instance,  must,  from 
the  necessities  of  the  case,  be  appointed  by  the  assignor, 
as  soon  as  the  equitable  title  to  his  property  has  passed  to 
his  creditors,  they  are  entitled,  by  statute,  to  control  it  for 
the  purpose  of  the  trust,  through  such  agent  as  they  may 
select,  subject  only  to  their  being  able  to  agree  upon  a  suit- 
able person,  and  subject  to  such  supervision  by  the  court  as 
may  be  necessary  to  secure  an  honest  administration  of  the 
trust  and  the  closing  up  thereof  as  the  law  provides. 

The  words  of  the  statute  "  or  some  suitable  person,"  fol- 
lowing words  requiring  the  court  to  appoint  the  nominee  of 
the  creditors  as  assignee  in  case  of  a  change,  obviously  mean 
that  if  the  nominee  of  the  creditors  is  unsuitable  the  court 
may  appoint  a  person  who  is  suitable.  The  idea  that  the 
legislative  intent  was  to  permit  the  court  to  appoint  a  suit- 
able person  as  assignee  regardless  of  the  wishes  of  the  cred- 
itors in  regard  to  some  other  suitable  person,  seems  contrary 
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to  the  reason  and  spirit,  if  not  the  very  letter,  of  the  statute. 
It  will  be  noted  that  the  necessity  for  creditors,  represent- 
ing a  certain  proportion  of  the  indebtedness  of  the  assignor, 
to  join  in  a  petition  in  order  to  satisfy  the  calls  of  sec.  1702 
has  regard  only  to  the  absolute  right  of  creditors  to  have 
an  objectionable  assignor  discharged  or  removed.  The  re- 
moval having  taken  place  and  a  vacancy  in  the  position 
created,  the  statute  says,  in  effect,  thatthe  court  shall  ap- 
point the  person  designated  by  the  creditors  if  he  be  a  suit- 
able person  for  the  trust.  The  legislative  idea  plainly  was 
that,  a  vacancy  being  created  in  the  office  of  assignee,  re- 
gardless of  the  occasion  of  it,  the  wishes  of  the  creditors 
are  to  be  regarded  in  filling  the  place,  upon  the  theory  that 
they  are  really  the  only  persons  concerned  in  the  matter. 

4.  The  right  of  creditors  to  control  the  appointment  of 
the  assignee  in  the  circumstances  mentioned  is  statutory, 
and  a  refusal  of  it  by  the  presiding  judge,  unlawful. 

Nothing  need  be  said  in  regard  to  that  proposition  in  ad- 
dition to  what  was  said  to  proposition  3. 

6.  The  mere  fact  that  a  person  nominated  for  assignee  by 
creditors  is  himself  interested  in  the  estate  as  a  creditor,  or 
the  trial  judge  has  some  undisclosed  motive  for  not  appoint- 
ing him,  or  deems  some  other  person  better  suited  for  the 
trust,  does  not  justify  refusing  to  appoint  such  nominee. 

The  right  of  the  creditors  to  name  the  assignee,  subject 
to  their  presenting  a  suitable  person  for  the  trust,  carries 
with  it,  necessarily,  the  right  to  know  why  their  nominee 
is  deemed  unsuitable,  and  the  right  to  ample  opportunity  to 
present  another  name  or  names,  and  precludes  their  right 
of  selection  being  properly  treated  as  lost  till  they  shall 
have  failed  to  agree  upon  a  suitable  person  after  all  reason- 
able efforts  to  that  end  have  been  exercised.  A  suitable 
person,  within  the  meaning  of  the  statute,  obviously  does 
not  mean  the  most  suitable.  The  court  has  no  authority  to 
reject  the  nominee  of  creditors  merely  because  a  better  per- 
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son,  in  the  judgment  of  the  presiding  jndge,  can  be  ob- 
tained. 

The  only  ground  of  unsuitableness  of  the  nominee  of  the 
creditors  here  suggested  by  the  return  of  the  respondent  is 
that  he  was  a  creditor  of  the  estate.  We  have  no  statute 
prohibiting  a  creditor  of  an  insolvent  person  from  being  his 
assignee,  while  the  policy  of  the  law  plainly  prefers  credit- 
ors as  trustees  of  property  where  it  is  to  be  administered  in 
whole  or  in  part  for  their  benefit.  Such  is  true  in  the  ad- 
ministration of  estates.  Courts  elsewhere  have  treated  such 
legislative  policy  as  clearly  indicating  that  the  circumstance 
of  a  person  being  the  creditor  of  an  insolvent  is  to  be  re- 
garded rather  as  entitling  him  to  a  preference  as  assignee 
than  as  a  disqualification.  Frinh  'c.  BusSy  45  IS.  H.  325. 
In  no  instance  that  we  can  find  was  the  mere  circumstance 
that  a  person  was  a  creditor,  in  the  absence  of  some  statu- 
tory regulation  on  the, subject,  regarded  as  affecting  un- 
favorably his  qualification  for  the  position  of  assignee  of 
his  debtor  for  the  benefit  of  the  latter's  creditors,  while  the 
contrary  has  been  many  times  held.  Burrill,  Assignment, 
§  57,  and  cases  cited. 

So  it  follows  that  no  justification  appears  for  ignoring 
the  wishes  of  the  creditors,  as  was  done  by  the  court  in  this 
case.  No  suggestion  was  made,  when  the  creditors'  nomi- 
nee was  rejected,  that  he  was  unsuitable  for  the  trust,  and 
no  suggestion  in  that  regard,  within  the  meaning  of  the  stat- 
ute, is  made  in  the  return  of  the  respondent.  The  word 
"  unsuitable  "  as  used  in  sec.  1702  plainly  has  regard  to  in- 
terest and  business  qualifications  for  the  office  of  trustee, 
and  such  relations  to  the  estate  and  its  creditors  as  will  be 
consistent  with  the  proper  and  safe  administration  of  the 
trust.  Those  requisites  being  reasonably  satisfied,  there  is 
no  room,  under  the  statute,  for  the  court  to  act  other  than 
one  way,  and  that  to  sanction  the  wish  of  the  creditors. 
Any  other  course  is  a  mere  arbitrary,  unjudicial  act,  in  di- 
rect violation  of  statutory  rights. 
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What  has  been  said  we  embody  in  propositions  6,  7,  and 
8,  decided  as  follows: 

6.  The  wishes  of  the  creditors  in  the  circumstances  above 
mentioned  are  controlling,  in  the  absence  of  any  showing 
that  their  nominee  is  unsaited  for  the  place,  and  it  is  be- 
yond the  discretionary  power  of  the  court  to  do  otherwise 
than  to  make  the  appointment  accordingly. 

7.  The  appointment  of  Irving  M.  Bean  as  assignee,  with- 
out investigating  the  sufficiency  of  the  creditors'  petition 
for  the  appointment  of  Henry  W.  Herman,  aijid  in  the  ab- 
sence of  any  showing  that  the  latter  was  unsuitable  for  the 
trust,  was  in  excess  of  judicial  power,  and  contrary  to  the 
plain  policy  of  the  statute. 

8.  Irrespective  of  whether  the  petition  contained  a  clear 
majority  in  number  of  the  creditors  of  the  assignor,  repre- 
senting a  majority  in  value  of  the  debts  against  the  assigned 
estate,  since  it  was  unquestionably  largely  representative  of 
the  wishes  of  creditors,  and  there  was  no  opposition  thereto 
by  creditors,  and  no  showing  of  unsuitableness  of  the  peti- 
tioners' nominee,  there  was  no  room  for  a  proper  exercise 
of  judicial  discretion,  in  view  of  the  legislative  policy  to 
allow  creditors  to  control  the  selection  of  an  assignee  in 
case  of  a  vacancy  in  the  position,  subject  to  the  opinion  of 
the  trial  judge  as  to  the  nominee  being  a  suitable  person  for 
the  trust. 

It  follows  that  the  proceedings  of  the  trial  court  were 
ruled  by  a  misconception  of  the  statutory  rights  of  the  peti- 
tioning creditors.  The  court  assumed  and  exercised  power 
that  it  did  not  possess,  and  refused  to  exercise  power  which 
it  was  clearly  called  upon  to  exercise  by  statute.  .  The  result 
was  that  the  whole  scheme  of  the  statute,  to  allow  creditors 
of  an  insolvent,  who  has  made  a  voluntary  assignment  for 
the  benefit  of  creditors,  to  control  the  office  of  assignee,  waa 
nullified.  That  situation,  manifestly,  should  be  changed  at 
the  earliest  practicable  moment,  in  order  that  the  wrong  done 
to  the  creditors  may  be  minimized  so  far  as  possible.    It  waa 
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a  wrong  that  cannot  be  redressed  in  any  other  way  than  ia 
this  summary  method  of  appeal  to  the  constitutional  super- 
intending power  of  this  court. 

The  order  appointing  Bean  need  not  necessarily  be  treated 
as  a  nullity.  It  should  be  formally  vacated  and  the  nominee 
of  the  creditors  be  immediately  appointed  in  order  that  there 
may  be  no  interval  when  there  will  not  be  a  person  to  reg- 
ularly represent  the  assigned  estate.  Without  that  course,  it 
might  be  necessary  to  appoint  a  receiver  pending  the  selec- 
tion of  an  assignee. 

The  petition  of  the  creditors  for  the  appointment  of  Mr. 
TlevmBiLy prima fdciej  represents  a  majority  of  all  of  the  cred- 
itors, and  of  all  of  the  indebtedness  of  the  estate ;  but  whether 
it  is  in  fact  so  strongly  representative  of  the  wishes  of  cred- 
itors'as  indicated  upon  its  face  or  not,  is  not  deemed  mate- 
rial. There  is  no  opposition  by  any  creditor  to  Herman's 
appointment.  Under  such  circumstances  the  court  has  no- 
right  to  refuse  to  appoint  him  and  ignore  the  wishes  of  the 
creditors,  merely  because  the  petition  is  not  sufficient  strictly 
to  require  the  creation  of  a  vacancy  if  Plankinton  had  not 
resigned  the  trust.  So  large  a  representation  of  creditors  as 
the  petition  unquestionably  contains,  there  being  a  vacancy 
to  be  filled,  should  have  been  considered,  and  should  be  now 
considered,  as  voicing  the  entire  interest  in  the  estate  desir- 
ing to  be  heard  on  the  selection  of  an  assignee. 

In  view  of  what  has  been  said,  it  is  held,  as  a  final  con- 
clusion and  last  proposition  decided : 

9.  The  violation  of  the  statutory  right  of  creditors  by  the 
appointnient  of  Irving  M.  Bean  as  assignee  should  be  rem- 
edied by  a  speedy  vacation  of  the  order  of  appointment;  and 
since  it  is  for  the  best  interests  of  the  creditors  that  the  office 
of  assignee  should  not  be  vacant,  and  there  is  no  express  wish 
by  creditors  for  the  appointment  of  any  person  other  than? 
Henry  W.  Herman  to  the  trust,  and  no  valid  reason  disclosed 
why  he  is  not  suitable  therefor  or  should  not  be  appointed^. 
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a  wise  judicial  administration  requires,  not  only  that  the  ap- 
pointment of  an  assignee  should  be  made  in  place  of  Irving 
M.  Bean  at  the  time  of  the  making  of  the  order  vacating  the 
appointment  of  the  latter,  but  that  Henry  W.  Herman  should 
be  such  appointee,  and  that  the  proceedings  in  that  regard 
should  be  had  speedily,  and  without  delay,  to  determine 
whether  the  petition  under  investigation  before  the  court 
commissioner  contains  a  clear  majority  in  number  of  the 
creditors  of  the  assignor,  representing  a  majority  in  value 
of  the  debts  against  the  assigned  estate.  If  the  affirmative 
of  the  proposition  were  established,  and  no  showing  were 
made  of  unsuitableness  of  Herman,  the  right  of  the  creditors 
to  his  appointment  would  be  beyond  the  discretion  of  the 
circuit  judge  to  deny.  If  the  negative  were  established,  since 
the  petitioners  are  largely  representative  of  the  creditors,  it 
would  be  an  abuse  of  discretion  not  to  appoint  Herman;  he 
being  suitable  for  the  trust,  and  his  appointment  not  being 
opposed  by  creditors. 

The  foregoing  covers  all  that  need  be  said  in  deciding  this 
ease.  A  peremptory  writ  of  mandarmis  should  issue  in  ac- 
cordance with  the  points  decided  in  this  opinion. 

By  the  Court — So  ordered. 


CASES  DETERMINED 


AT  THB 


January  Term,  1900. 


KoLLOOK,  Appellant,  vs.  Dodge  and  others,  Eespondents. 

September  fS9, 1899  —  January  9, 1900, 

Municipal  corporations:  City  surveyor:  Official  duties:  Compensation: 
Common  council:  Charier  provisions. 

The  charter  of  Madison  (oh.  86,  Laws  of  1882,  as  amended  by  ch.  195, 
Laws  of  1885)  provides  for  the  election  by  the  council  of  a  city  sur- 
veyor, who  shall  be  a  practical  surveyor  and  engineer,  and  that  the 
council  shall  prescribe  his  duties  and  fix  the  fee  and  compensation 
for  any  service  performed  by  him.  It  also  empowers  the  council 
to  impose  additional  duties  upon  officers  whose  duties  are  therein 
prescribed,  and  to  fix  the  compensation  of  all  officers  elected  by  it, 
which  shall  not  be  increased  or  diminished  during  the  time  such 
officer  shall  remain  in  office.  The  charter  nowhere  prescribes  the 
duties  of  the  surveyor,  except  that  he  shaU  act  on  the  board  of 
sewer  assessors.  The  council,  although  it  had  prescribed  from  time 
to  time  the  duties  of  the  surveyor  as  to  street  improvements,  never 
took  such  action  in  regard  to  building  sewers,  except  to  recognize 
that  such  services  were  not  official  duties.  The  council,  having 
adopted  a  general  system  of  sewage  disposal,  employed  D.,—  who 
had  theretofore  been  elected  city  surveyor  and  his  salary  as  such 
fixed  before  the  beginning  of  his  term  of  office,  to  prepare  plans 
and  specifications  theltefor  and  agreed  to  pay  him  for  such  plans 
and  specifications,  eta,  compensation  in  addition  to  his  salary  as 
city  surveyor.  In  an  action  by  a  taxpayer  to  restrain  the  payment 
of  such  additional  compensation  and  to  recover  back  what  had 
already  been  paid,  it  is  held  that  the  legislature  had  delegated  to 
the  council  the  power  to  prescribe  the  duties  of  the  city  surveyor 
and  to  fix  the  fee  and  compensation  for  any  services  performed  by 
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him;  that  the  council  had  determined  that  the  services  in  question 
were  not  official  services;  and  that  under  the  peculiar  charter  provis- 
ions this  was  not  such  an  unwarranted  exercise  of  power  as  to  call 
for  the  intervention  of  the  courts.  Marshall^  J.,  and  Cassoday^ 
C.  J.,  dissent 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county: 
R.  G.  SiEBECKER,  Circuit  Judge.    Affirmed. 

The  plaintiff  brings  this  action,  on  behalf  of  himself  and 
other  taxpayers  of  the  city  of  Madison,  to  restrain  the  de- 
fendant Dod^e  from  collecting,  and  the  city  from  paying  to 
him,  certain  sums  of  money  which  it  is  claimed  Dodge  in- 
sists are  due  for  services  in  superintending  the  construction 
of  a  system  of  sewerage  in  said  city,  and  to  recover  certain 
sums  already  paid  to  him  without  any  authority  of  law,  the 
ground  upon  which  the  action  is  based  being  that  such  serv- 
ices were  performed  by  the  defendant  while  he  held  the 
office  of  city  surveyor  and  engineer.  A  proper  preliminary 
restraining  order  was  granted.  The  defendants  answered, 
and,  upon  the  pleadings  and  certain  affidavits,  moved  the 
court  to  dissolve  the  injunction.  After  a  hearing  in  that 
regard,  the  court  dissolved  the  injunction,  and  from  the 
order  so  entered  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Bird,  Rogers  <& 
Bird,  and  oral  argument  by  Burr  W.  Jones.  They  con- 
tended, inter  alia,  that  special  provisions  of  a  statute  in  re- 
gard to  a  particular  subject  will  not  prevail  over  general 
provisions  in  the  same  or  some  other  statute,  except  in  so 
far,  and  so  far  only,  as  there  is  necessary  conflict  between 
them.  If  their  provisions  can  be  harmonized,  they  will  both 
stand  together  and  the  special  statute  be  held  simply  as 
cumulative  to  the  general.  State  ex  rel.  Lutfring  v.  Gostze^ 
22  Wis.  363;  Ilam^cock  v.  Merriman,  46  Wis.  159;  Mead  v. 
Bagnall,  15  Wis.  156;  Schieve  v.  State,  17  Wis.  253;  Beamier 
V.  Bernier,  147  TJ.  S.  242;  Chicago,  M.  <&  St.  P.  R.  Co.  v. 
V.  S.  127  U.  S.  406;  Hutchinson  v.  Sdf,  153  111.  542;  Bear 
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irice  Paper  Co.  v.  Beloit  Iron  Worka^  46  Neb.  900;  State  ex 
rel.  ChurchiU  v.  Hay^  45  Neb.  321 ;  Jachion  v.  Washington 
Co.  34  Neb.  680;  Lingonner  v.  Avibler,  44  Neb.  316;  Sta;te 
ex  rel.  Berry  v.  Bahcock^  21  Neb.  599 ;  Hopkins  v.  Scott,  38 
Neb.  661 ;  Cincinnati  v.  Connor^  55  Ohio  St.  82.  All  pro- 
ceedings of  the  sewerage  committee,  as  well  as  the  common 
council,  promising,  agreeing,  or  proposing  to  pay  the  city 
surveyor  any  sum  in  addition  to  his  legally  fixed  salary  for 
engineering  services  performed  for  the  city  are  unlawful 
and  void ;  and  all  payments  already  made  and  all  proposed 
to  be  made  are  without  authority  of  law,  and  the  latter  may 
be  restrained  and  the  amount  of  the  former  recovered.  1  Dil- 
lon, Mun.  Corp.  (4th  ed.),  §§  230,  233,  234;  Jones  v.  Gra7it 
Co.  14  Wis.  518;  Kewaunee  Co.  v.  Knipfer^  37  Wis.  496; 
Rooney  v.  Milwaukee  Co.  40  Wis.  23 ;  Doolan  v.  Manitowoc, 
48  Wis.  312;  Willard  v.  Comstock,  58  Wis.  5G5,  576;  State 
ex  rel,  Raymer  v.  Cunningham,  82  Wis.  39,  47;  Frederick  v. 
Douglas  Co.  96  Wis.  416;  Quaw  v.  Paf,dS  Wis.  586;  Buck 
V.  Eureka,  30  L.  R.  A.  409;  Eva/ns  v.  Trenton,  24  N.  J.  Law, 
764.  The  customary  violation  of  the  plain  language  of  the 
law  gives  no  authority  for  continuing  such  violation,  or,  as 
otherwise  expressed,  customary  disregard  of  plain  language 
does  not  furnish  a  rule  to  guide  judicial  construction.  State 
ex  rd.  Weiss  v.  District  Board  of  Edgerton,  76  Wis.  177, 195; 
State  ex  rel.  Bayrner  V.  Cunningha?n,  82  Wis.  39-50;  Trav- 
eler's Ins.  Co.  V.  Fricke,  94  Wis.  258;  Fulton  v.  Stevens,  99 
Wis.  307. 

For  the  respondents  there  was  a  brief  by  Olin  <&  Butler, 
attorneys  for  Dodge,  and  oral  argument  by  H.  L.  BuUer 
and  J.  A.  Aylward.  They  contended,  inter  alia,  that  the 
services  in  question  were  not  within  the  official  duties  of  the 
city  surveyor,  and  though  it  be  assumed  that  sec.  7,  subch.  Ill, 
of  the  charter  (ch.  36,  Laws  of  1882),  applies  thereto,  the 
surveyor  is  entitled  to  compensation  therefor  over  and  above 
his  salary.    Mechem,  Public  Officers,  §  863;  Tiedeman,  Mun. 
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Corp.  §  Y9;  Fvans  v.  Trenton,  24  N.  J.  Law,  764,  765,  768; 
State  ex  rd.  Seattle  v.  Carson,  6  Wash.  250;  Klemm  v.  JVew- 
ark,  61  N.  J.  Law,  112;  U.  S.  v.  Brmdle,  110  U.  S.  688,  689, 
693;  LeaA)enworth  Co.  v.  Brewer,  9  Kan.  308;  NUea  v.  Muzzy, 
33  Mich.  61;  White  v.  East  Saginaw,  43  Mich.  567;  Huffman 
V.  Cfreenwood  Co.  23  Kan.  281;  U.  S.  v,  Ripley,  7  Pet.  18; 
V.  S.  V.  King,  147  U.  S.  676,  679;  Eagle  River  v.  Oneida  Co. 
86  Wis.  266;  BiUinga  v.  Oneid<i  Co.  98  Wis.  584;  Massing 
V.  State,  14  Wis.  502;  Femekes  v.  Milwaukee  Go.  43  Wis.  303; 
Reifv.  Paige,  55  Wis.  496.  The  council  is  not  precluded 
from  altering  the  compensation  of  the  surveyor  during  his 
term  of  office,  and  hence  may  lawfully  compensate  him  for 
the  services  in  question,  whether  they  be  official  or  extra- 
official  services.  Nichols  v.  Halliday,  27  Wis.  406;  Landis 
V.  Jbincoln  Co.  31  Oreg.  424;  Cowdin  v.  Huff,  10  Ind.  83 ;  Mil- 
waukee Co.  V.  Hackett,  21  Wis.  613;  State  ex  rd.  Martin  v. 
KaJBb,  50  Wis.  178;  Frederick  v.  Douglas  Co.  96  Wis.  411; 
Foch  V.  Milwaukee,  89  Wis.  220.  The  services  having  been 
performed,  the  plaintiff  taxpayer,  having  permitted  them 
to  be  performed  on  the  faith  of  compensation  therefor,  will 
not  be  aided  by  a  court  of  equity  to  recover  back  the  money 
paid,  or  to  restrain  the  payment  of  the  money  due.  Fanner 
V.  St.  Paul,  33  L.  K.  A.  199;  Frederick  v.  Douglas  Co.  96 
Wis.  411;  Quaw  v.  Paff,  98  Wis.  586;  Helms  v.  McFadden, 
18  Wis.  191;  Tosh  v.  Adams,  10  Cush.  252;  FUsworth  v. 
Rossiter,  46  Kan.  237;  Fagle  River  v.  Oneida  Co.  86  Wis.  269 ; 
State  ex  rd.  Schintgen  v.  La  Crosse,  101  Wis.  208. 
The  following  opinion  was  filed  ©ctober  20, 1899: 

Baedekn,  J.  The  facts  involved  in  this  litigation  may  be 
stated  briefly  as  follows:  The  city  charter  (ch.  36,  Laws  of 
1882)  provides  that  on  the  third  Tuesday  of  April  of  each 
year  the  common  council  may  elect  a  city  surveyor  and 
other  officers  named,  to  hold  office  for  one  year.  Sec.  15  of 
subch.  Ill  provides  that  he  shall  be  a  practical  surveyor  and 
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engineer,  and  that  "  the  common  council  shall  prescribe  the^ 
duties  and  fix  the  fee  and  compensation  for  any  service  per- 
formed by  him."  None  of  his  duties  is  prescribed  by  the 
charter,  except  as  hereinafter  mentioned.  Sec.  7  empowers 
the  council  to  fix  the  compensation  of  all  officers  elected  by 
it,  by  resolution,  at  the  time  the  office  is  created  or  at  the^ 
commencement  of  the  year,  which  shall  not  be  increased  or 
diminished  during  the  term  such  officer  shall  remain  in  of- 
fice. At  the  commencement  of  the  year  for  each  of  the 
years  from  1893  to  1899,  inclusive,  the  council  fixed  the^ 
compensation  of  the  city  surveyor,  and  afterwards  duly 
elected  the  defendant  Dodge  to  that  office.  During  the  period 
covered  by  the  record  the  incumbents  of  that  office  were: 
A.  D.  Conover,  from  April,  1882,  to  1884;  Capt.  John  Nader, 
from  April,  1884,  to  1887;  and  defendant  Dodge  from  1887 
to  the  time  this  action  was  brought.  Prior  to  1883  no  pub- 
lic sewers  had  been  constructed  in  the  city.  In  the  spring 
of  that  year  Mr.  Conover  was  instructed  to  prepare  plans 
and  maps  for  a  complete  system  of  sewerage.  Such  plans- 
were  prepared  during  his  term  of  office,  and  his  bill  for  $300^ 
was  paid  in  July,  1884,  after  his  term  of  office  had  expired. 
His  plans  were  not  adopted.  In  August,  1884,  the  project 
of  a  district  system  of  sewerage  was  set  on  foot.  Ch.  195, 
Laws  of  1886,  was  passed,  which  superseded  the  former  pro- 
visions of  the  charter  on  the  subject  of  sewerage.  Plans 
were  presented  by  Capt.  Nader,  which  were  submitted  to 
Mr.  Gray,  a  sanitary  expert  from  the  East,  and,  as  modified, 
were  adopted  by  the  council  in  April,  1885.  Following  the 
adoption  of  these  plans,  various  sewers  were  constructed 
under  the  supervision  of  Capt.  Nader  during  his  incum- 
bency of  the  office  of  city  surveyor,  and  his  services  in  that 
regard  were  duly  paid  by  the  council,  he  receiving  therefor 
over  $1,500  above  his  salary.  From  1887  until  1893,  while 
Mr,  Dodge  was  in  office,  sewers  were  constructed  under  his 
supervision,  and  paid  for  by  the  council,  over  and  above  his 
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salary.  The  district  system,  by  which  the  sewage  was 
turned  into  lakes,  was  unsatisfactory.  In  August,  1893,  a 
resolution  was  adopted  by  the  council  inviting  Mr,  Dodge, 
Capt.  Nader,  and  other  engineers  to  submit  plans  for  divert- 
ing the  sewage  from  the  lake,  and  for  its  chemical  treat- 
ment, and  which  "authorized  the  sewerage  committee  to. 
agree  with  said  parties  as  to  the  price  for  the  plans  and 
specifications  submitted,  and  also  as  to  the  price  to  be 
charged  by  the  party  whose  plans  and  estimates  are  ac- 
cepted for  superintendence  of  construction  of  the  sewers 
and  erection  of  necessary  buildings  and  appliances."  The 
matter  was  duly  advertised,  and  plans  were  submitted  by 
Mr,  Dodge,  Capt.  Nader,  and  others.  None  of  the  plans 
was  adopted.  In  July,  1895,  the  council  passed  a  resolu- 
tion providing  for  the  appointment  of  a  committee  to  ex- 
amine into  and  report  a  feasible  plan  of  sewerage  to  take 
the  place  of  the  present  system,  and  to  obtain  plans  for  the 
system  recommended  by  them.  In  September  of  that  year 
the  committee  arranged  with  Mr.  Dodge  and  Capt.  Nader 
to  prepare  a  joint  plan.  Such  plan  was  prepared  by  them, 
approved  by  the  committee,  and  reported  to  and  adopted  bj^ 
the  council.  Thereupon  orders  were  made  for  the  construc- 
tion of  intercepting  sewers  and  for  the  disposal  plant,  and 
the  work  of  constructing  the  sewers  was  done  under  the 
plans  so  adopted,  and  under  the  supervision  of  the  men  who 
prepared  them.  While  this  work  was  in  progress  the  ques- 
tion of  the  purification  of  the  sewage  which  was  to  be  col- 
lected was  discussed,  and  Dodge  and  Nader  were  requested 
to,  and  did,  prepare  detailed  plans  and  specifications  for 
a  land-treatment  system.  On  July  10,  1896,  the  council 
adopted  a  resolution  empowering  the  general  sewer  com- 
mittee to  enter  into  an  agreement  with  Dodge  and  Nader 
for  the  compensation  to  be  paid  them  for  the  work,  done 
and  to  be  done  by  them,  or  either  of  them,  in  planning  and 
superintending  the  construction  of  the  new  interceptioa 
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sewers  and  disposal  works,  or  farm  to  be  used  in  connection 
therewith.  An  agreement  was  finally  made  that  the  com- 
pensation of  both  engineers  should  be  five  per  centum  upon 
the  total  cost  of  construction.  Afterwards  both  Dodge  and 
N'ader  presented  bills  to  the  council  for  $1,000  each  as  part 
payment  for  their  services.  The  bills  were  referred  to  the 
proper  committee,  reported  for  payment,  and  the  council 
duly  allowed  the  same.  In  October,  1897,  Dodge  and  Nader 
submitted  a  proposition  to  the  council,  made  by  the  Ameri- 
can Sanitary  Engineering  Company,  for  the  construction  of 
a  disposal  plant.  This  proposition  was  finally  accepted,  and 
a  contract  entered  into.  The  former  plans  were  modified 
to  correspond  to  the  changed  conditions.  The  work  of  com- 
pleting the  intercepting  sewers  and  the  disposal  plant  pro- 
ceeded under  the  joint  supervision  of  Dodge  and  Nader.  At 
the  time  this  action  was  commenced  this  work  had  been 
completed  at  a  cost  of  about  $100,000. 

It  is  undisputed  that  work  of  preparing  the  plans  and  of 
superintendence  required  the  expenditure  of  a  large  amount 
of  time  on  the  part  of  both  engineers;  that  the  sewerage 
problem  was  one  of  great  difficulty;  that  it  involved  special 
study  and  skill;  that  it  was  and  is  a  special  branch  of  en- 
gineering, involving  a  high  degree  of  skill  and  responsibil- 
ity, and  without  the  scope  of  ordinary  engineering  or  sur- 
veying services.  No  question  is  raised  as  to  the  reasonable 
value  of  the  services  rendered.  The  record  shows  without 
dispute  that  the  services  rendered  have  all  been  performed 
by  Mr.  Dodge^  relying  upon  the  power  and  intention  of  the 
council  to  compensate  him  therefor,  and  that  the  city  has 
received  the  benefit  of  such  services,  expecting  to  and  will- 
ing to  pay  therefor.  It  further  appears  that  he  would  not 
have  undertaken  the  work,  except  upon  the  understanding 
that  he  was  to  receive  pay  therefor.  From  the  very  begin- 
ning of  the  work,  the  council  have  understood  and  recog- 
nized the  fact  that  this  work  was  not  within  the  official 
Vol.  1P5— 18 
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duties  of  the  surveyor,  and  not  included  within  his  salary. 
As  an  instance  of  this  understanding,  the  council  on  May 
15,  1898,  indefinitely  postponed  a  resolution  that  the  salary 
of  the  city  surveyor  "  shall  be  in  full  for  all  such  engineer^ 
ing  services  that  shall  be  rendered  for  the  city,  or  any  de- 
partment thereof."  On  April  18,  1899,  after  this  work  had 
been  fully  completed,  a  similar  resolution  was  adopted. 

There  can  be  no  doubt  of  the  rule  that  a  person  accepts 
an  office  with  all  its  burdens,  duties^  and  responsibilities; 
that  he  must  be  content  to  accept  such  burdens  and  perform 
the  duties  appertaining  to  his  office  for  the  compensation 
provided  therefor.  Kewaunee  Co.  v.  Knijpfer^  37  Wis.  496; 
Frederick  v.  Douglas  Co.  96  Wis.  411 ;  Quaw  v.  Paff,  98  Wis. 
586.  In  all  of  the  cases  submitted  for  our  consideration, 
the  duties  of  the  office  have  either  been  prescribed  by  law, 
or  the  duty  of  fixing  them  has  been  delegated  to  local  au- 
thority, which  has  exercised  that  power  by  prescribing  and 
laying  out  the  duties  of  such  officers.  It  is  important  to- 
note  in  this  connection  that  the  charter  nowhere  prescribes- 
the  duties  of  the  city  surveyor,  except  that  sec.  6,  subch.  X^ 
of  the  charter  as  amended  (sec.  14,  ch.  195,  Laws  of  1885), 
provides  that  he  shall  act  on  the  board  of  sewer  assessors^ 
and  by  sec.  12  the  council  may  allow  the  assessors  compen- 
sation for  their  services,  not  exceeding  three  dollars  per 
day.  Sec.  15,  before  referred  to,  says  that  the  city  surveyor 
shall  be  a  practical  surveyor  and  engineer,  and  that  "  ihe^ 
common  council  ahaU  prescribe  the  duties  a/nd  fix  the  fee  amd 
compensation  for  any  service  jperformed  hy  him?'^  The  duty 
of  every  other  officer  named  in  the  charter,  except  the  citjr 
attorney,  is  fixed  by  express  provision.  With  relation  to 
the  city  surveyor,  no  duty  or  obligation  is  imposed  upoa 
him,  except  in  the  instance  named.  It  is  left  entirely  with 
the  council  to  prescribe  his  duties  from  time  to  time,  and  to 
fix  his  fee  or  compensation  therefor. 

It  is  argued  that  sec.  7  of  subch.  Ill  of  the  charter  re- 
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quires  the  council  to  fix  the  compensation  of  the  surveyor, 
and  not  to  change  it  while  in  office.  The  section  is  as  fol- 
lows: "  Sec.  7.  The  common  council  shall  have  power  from 
time  to  time  to  require  other  and  further  duties  to  be  per- 
formed by  any  officer  whose  duties  are  herein  prescribed ; 
and  to  appoint  such  other  officers  as  may  be  necessary  to 
carry  into  effect  the  provision  of  this  act,  and  to  prescribe 
their  duties,  and  to  fix  the  compensation  of  all  officers 
elected  or  appointed  by  it,  such  compensation  to  be  fixed  by 
resolution  at  the  time  the  office  is  created,  or  at  the  com- 
mencement of  the  year,  and  shall  not  be  increased  or  dimin- 
ished during  the  time  such  officer  shall  remain  in  office." 
This  is  followed  by  sec.  15,  before  referred  to.  This  latter 
section  deals  directly  with  the  city  surveyor.  The  council 
shall  prescribe  the  duties,  and  fix  the  fee  <md  corapenacUion 
for  any  service  performed  by  him.  It  is  within  common 
knowledge  that  the  services  required  of  the  city  surveyor 
would  necessarily  be  of  a  fiuctuating  character,  depending 
entirely  upon  exigencies  or  the  circumstance  of  future  city 
improvements  determined  upon.  His  services  are  not  at  all 
necessary  or  required  in  the  ordinary  administration  of  city 
affairs.  In  view  of  these  facts,  it  would  be  practically  im- 
possible for  the  council  to  know  beforehand  what  duties 
would  be  required  of  the  surveyor,  or  what  his  compensa- 
tion should  be.  Hence  the  legislature  saw  fit  to  authorize 
the  council  to  say  in  how  far  his  services  would  be  required, 
and  to  then  fix  this  fee  or  compensation  "  for  any  service 
performed  by  him."  The  fact  that  they  are  so  empowered 
renders  this  section  inconsistent  with  the  prior  one.  As 
stated  by  Judge  Paiio;  in  State  ex  rd,  Lutfrmg  v.  Ocetze^  22 
Wis.  363,  "  There  is  no  rule  of  construction  more  reasonable, 
and  none  better  settled,  than  that  special  provisions  of  a 
statnte  in  regard  to  a  particular  subject  will  prevail  over 
general  provisions  in  the  same  or  other  statutes,  so  far  as 
there  is  a  confiict."    This  is  in  conformity  to  subd.  14,  sec. 
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4972,  Stats.  1898,  and  subsequent  decisions  of  this  court. 
Ea/ncook  v,  Merriman^  46  Wis.  159;  Rail  v.  Hacine,  81  Wis. 
72;  State  ex  rel.  Holt  Z.  Co.  v.  BeUew,  86  Wis.  189;  In  re 
(xUberty  94  Wis.  108.  Sec.  15  contains  an  express  delegation 
of  power  to  prescribe  the  duties  of  the  surveyor.  The  courts 
have  no  right  to  intervene  unless  there  has  been  an  unwar- 
ranted or  unreasonable  exercise  of  that  power.  The  council 
had  the  right  to  say  what  were  and  what  were  not  official 
duties.  From  the  very  outset  of  the  agitation  for  an  exten- 
sive sewer  system,  the  council  has  acted  upon  the  assumption 
that  services  of  the  surveyor  in  that  regard  were  not  offi- 
cial services.  Whether  wisely  or  not,  we  need  not  inquire. 
Under  the  circumstances,  that  they  had  the  power  to  so  treat 
them  seems  quite  certain.  Until  they  had  determined  that 
they  were  in  fact  official  duties,  conceding  that  under  the 
charter  they  had  no  right  to  increase  his  compensation  for 
official  services,  they  were  at  liberty  to  contract  with  him 
with  reference  thereto.  The  compensation  mentioned  in 
sec.  7  means  compensation  for  the  performance  of  such  duties 
as  the  council  had  prescribed  for  him  to  do.  The  record 
shows  that  in  conformity  to  this  idea  the  council  from  time 
to  time,  as  ordinances  for  street  improvements  were  adopted, 
prescribed  the  duties  of  the  surveyor.  No  such  action  was 
ever  taken  in  regard  to  the  building  of  sewers.  On  the  con- 
trary, the  council  has  again  and  again  determined  that  such 
services  were  not  official  duties.  Its  declarations  to  this  effect 
began  with  the  first  step  ever  taken  in  the  city  toward  the 
construction  of  sewers,  and  has  consistently  continued  with- 
out interruption  down  to  the  present  time.  The  council's 
action  in  the  execution  of  the  delegated  power  is  as  binding 
as  though  the  legislature  had  declared  the  services  not  to  be 
official.  But  it  is  said  that  these  services  came  within  the 
scope  of  his  official  designation.  The  only  qualification  pre- 
scribed by  the  charter  is  that  the  "  city  surveyor  "  shall  be 
a  "  practical  surveyor  and  engineer."    He  may  possess  these 
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qualifications,  and  yet  fall  far  short  of  that  technical  knowl- 
edge and  skill  necessary  to  originate  and  carry  through  so 
vast  and  important  an  undertaking  as  the  one  in  question. 
The  record  shows  that  this  is  a  distinct  branch  of  engineer- 
ing service,  involving  the  exercise  of  knowledge  and  skill 
not  usually  possessed  by  the  ordinary  surveyor  or  engineer. 
But,  whether  this  be  so  or  not,  such  services  not  having  been 
declared  official,  but,  on  the  contrary,  having  been  treated 
by  the  council  as  extra-official,  neither  the  city  nor  any  tax- 
payer thereof  can  successfully  ask  the  court  to  intervene  and 
exercise  the  power  delegated  to  the  council. 

There  are  other  considerations  entering  into  the  decision 
of  this  question.  Under  the  general  scheme  provided  in 
the  charter  for  a  system  of  sewerage,  after  the  proper  pre- 
liminary steps  have  been  taken  and  the  council  has  de- 
termined to  proceed,  it  is  provided  that  the  council  shall 
direct  the  city  surveyor,  or  other  competent  engineers^  to 
make  or  cause  to  be  made  suitable  plans,  surveys,  and  speci- 
fications of  the  work.  Now,  a  common  test  of  whether  a 
service  is  official  or  not  official  is  whether  it  may  lawfully 
be  performed  by  another.  If  these  services  were  official, — 
imposed  by  law  upon  the  city  surveyor, — it  would  be  doubt- 
ful if  the  city  would  have  any  right  to  employ  and  pay  some 
other  person  to  perform  them  (see  Frederick  v.  Dougl'Os  Co. 
96  Wis.  411),  but  the  right  is  distinctly  given  to  secure  the 
services  of  some  other  competent  engineer.  Here  is  a  legis- 
lative declaration  that  the  services  need  not  necessarily  be 
performed  by  the  surveyor,  but  may  be  committed  to  and 
performed  by  another.  Another  section  of  the  act  lays  the 
express  duty  upon  the  city  surveyor  to  act  on  the  board  of 
assessors,  and  still  another  provides  for  his  compensation 
for  such  services.  Thus,  by  two  distinct  sections  a  duty 
is  imposed,  and  provision  made  for  compensation  thereof. 
This  seems  entirely  inconsistent  with  the  contention  that 
under  the  section  of  the  charter  the  surveyor's  compensation 
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must  be  fixed  at  the  beginning  of  his  term,  and  cannot  be 
changed. 

Another  circumstance  is  of  significance  in  this  connection: 
Under  the  charter  amendment  in  1885  the  plan  of  sewer 
building  was  changed,  and  provision  made  by  which  the 
property  benefited  might  be  charged  with  the  expense  6r 
some  portion  of  it.  With  respect  to  some,  if  not  all,  of  the 
items  the  plaintiff  seeks  to  recover  back,  the  record  shows 
that  the  same  were  included  in  the  estimate  of  the  cost  of 
such  work,  assessed  against  the  property  benefited,  and  paid 
into  the  city  treasury  or  to  the  contractor,  so  that  neither 
the  city  nor  the  taxpayer  suing  can  have  any  grievance  in 
that  respect. 

It  is  well  settled  that,  in  absence  of  any  prohibition  or 
restriction,  the  term  of  oflBce  and  the  compensation  of  the 
oflScer  may  be  changed  by  the  proper  authority,  and  such 
change  will  apply  to  officers  then  in  office  as  well  as  to  those 
thereafter  selected.  State  ex  rd,  Martin  v.  Kalb^  50  Wis.  178. 
We  concede  the  rule,  in  all  its  amplitude,  that  a  person  ac- 
cepting a  public  office  with  a  fixed  salary  is  bound  to  per- 
form the  duties  of  the  office  for  the  salary,  and  that  no  very 
nice  distinctions  should  be  indulged  as  to  what  are  and  what 
are  not  official  duties.  But  the  rule  nevertheless  has  its 
limit.  It  does  not  follow  that  a  public  officer  is  bound  to 
perform  all  manner  of  public  services  without  compensation, 
because  his  office  has  a  salary  attached  to  it.  Nor  is  he,  in 
consequence  of  holding  an  office,  rendered  legally  incompe- 
tent to  discharge  duties  which  are  extra-official,  outside  of 
his  official  duties  as  prescribed.  Mechem,  Public  Officers, 
§  863;  StaU  ex  rd,  Seattle  v.  Carson,  6  Wash.  250;  U,  S.  v. 
JBrindle,  110  U.  S.  688.  See  JEagle  River  v.  Oneida  Co.  86 
Wis.  266. 

We  base  this  decision  squarely  upon  the  propositions  that 
the  legislature  has  delegated  to  the  council  the  power  to 
prescribe  the  duties  of  the  city  surveyor,  and  to  fix  the  fee 
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and  compensation  for  any  services  performed  by  him,  that 
the  council  has  determined  that  the  services  in  question  are 
not  oflScial  services,  and  that  under  the  peculiar  charter  pro- 
visions this  was  not  such  an  unwarranted  exercise  of  power 
as  to  call  for  the  intervention  of  the  courts.  Hence  it  fol- 
lows that  the  order  of  the  court  below  dissolving  the  injunc- 
tion was  proper,  and  must  be  approved. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 

The  following  dissenting  opinions  were  filed  October  31, 
1899: 

Makshall,  J.  There  is  no  governmental  policy  more  gen- 
erally adopted  than  that  which  absolutely  prohibits,  by  leg- 
islative enactments,  changes  in  the  compensation  of  a  public 
officer  during  his  term  -of  office,  more  frequently  violated  by 
the  recklessness  or  ignorance  of  executive  bodies  concurring 
with  the  ignorance  or  greed  of  their  beneficiaries,  the  abuse 
of  which  if  tolerated  will  lead  to  greater  mischiefs,  and  none 
rthat  courts  generally  have  more  rigorously  enforced  and  that 
this  court  has  more  consistently  and  firmly  upheld.  In  Quaw 
V.  Paff^  98  Wis.  586,  summarizing  many  previous  decisions, 
it  was  said:  " Such  wholesome  provisions  of  law  cannot  be 
evaded  so  as  to  be  beyond  remedy  by  an  allowance  for  the 
performance  of  some  specific  act  really  belonging  to  the 
duties  of  the  office,  ...  or  by  any  other  of  the  many 
-ways  that  have  been  resorted  to  by  officers  to  obtain  pos- 
session of  public  money,  ostensibly  as  compensation  for  some 
public  service  outside  of  their  official  duties.  Officers  take 
their  offices  cvm  anere^  and  can  acquire  no  right,  legal  or 
equitable,  to  a  salary  in  excess  of  that  provided  and  fixed  by 
law  before  they  enter  upon  their  official  duties.  Whether 
the  salary  incident  to  an  office  be  adequate  or  inadequate  is 
entirely  immaterial.  The  officer  accepting  an  office  has  no 
right  to  demand  more  for  the  performance  of  its  duties,  or 
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the  performance  of  any  duty,  as  such  officer,  not  required  by 
law,  but  which  may  be  required  of  him  by  the  governing 
body  of  the  corporation  and  voluntarily  performed.  All 
services  performed,  which  are  within  the  scope  of  his  official 
duties,  .  .  .  are,  in  contemplation  of  law,  covered  by 
his  official  salary.  Though  he  may  by  some  means  obtain 
possession  of  public  funds  as  additional  compensation  and 
by  permission  of  the  governing  body  of  the  corporation,  the 
title  of  the  money  thus  obtained  does  not  thereby  change, 
but  a  liability  of  the  possessor  is  thereby  created  to  return 
such  money  to  its  rightful  owner,  which  the  courts  will  en- 
force at  the  suit  of  a  taxpayer."  That  states  the  law  plainly 
as  it  has  been  many  times  announced  and  applied  by  this 
court.  Frederick  v,  Douglas  Co,  96  Wis.  411 ;  Land^  L.  <&  Z. 
Co,  V,  Mclniyre^  100  Wis.  245 ;  Rooney  v,  Milwaukee  Co,  40 
Wis.  23;  Jones  v.  Oraml  Co,  14  Wis.  518;  Crocker  v.  Broum 
Co,  35  Wis.  284.  No  member  of  this  court  intends  to  invade 
in  the  slightest  degree  the  wholesome  principle  mentioned, 
but  rather  to  increase,  if  possible,  its  significance;  yet,  in  the 
judgment  of  the  writer  of  this  opinion,  by  the  decision  in 
this  case  it  is  violated  in  letter  and  spirit,  and  so  decidedly 
that  how  different  minds  can  come  to  such  diverse  conclu- 
sions on  a  plain  question  of  law  is  of  itself  food  for  reflec- 
tion. It  demonstrates  the  fallibility  of  human  reasoning, 
even  in  matters  that  are  almost,  it  would  be  supposed,  sus- 
ceptible of  demonstration.  It  is  unfortunate  that  such  divis- 
ion of  judgment  exists,  but  it  cannot  be  avoided  without  a 
surrender  of  convictions,  that  will  not  do  when  important 
legal  principles  are  involved. 

From  what  has  been  said  it  may  reasonably  be  expected 
that  strong  reasons  are  supposed  to  exist  for  dissent  from 
the  conclusion  to  which  the  court  has  arrived.  We  will 
briefly  endeavor  to  satisfy  that  expectation. 

In  the  first  place  it  seems  proper  to  review,  for  a  moment^ 
the  reasoning  of  the  court.    It  is  prefaced  by  a  history  of 
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the  steps  taken  in  regard  to  the  alleged  violation  of  the 
charter  provisions  prohibiting  an  increase  of  an  officer's  com- 
pensation during  his  term  of  office,  and  of  the  importance 
and  extraordinary  character  of  the  work  the  defendant  was 
called  upon  to  do,  and  the  practice  of  previous  administra- 
tions to  farm  out  the  duties  of  the  office  for  special  compen- 
sation in  addition  to  the  regular  salary  incident  to  it.  We 
shall  take  no  time  to  demonstrate  that  all  said  in  that  re- 
gard constitutes  no  justification  for  the  acts  complained  of. 
The  council  had  the  power  to  give  the  defendants  extra  com- 
pensation over  and  above  the  salary,  or  did  not  possess  the 
power.  If  the  latter  be  true,  no  matter  what  the  impor- 
tance of  the  work  which  the  defendant  performed,  and  no 
matter  what  has  been  the  practice  of  the  city  council,  the 
situation  is  yet  the  same.  Transgressions,  however  numer- 
ous or  long  continued,  or  to  fit  emergencies  however  great, 
do  not  count  at  all  to  supply  a  clear  want  of  power  in  the 
common  council  to  do  the  acts  complained  of.  Like  reasons 
have  been  repeatedly  pressed  upon  the  attention  of  this  and 
other  courts  to  justify  wrongs  of  the  kind  under  considera- 
tion. In  Frederick  v.  Dougl-aa  Co.^  aupra^  the  facts  were  that 
there  was  an  extraordinary  volume  of  legal  business  for  the 
district  attorney  to  attend  to, —  an  amount  utterly  impossible 
for  him  to  attend  to  without  assistance.  The  salary  of  the 
office  was  fixed  without  regard  to  such  a  situation,  yet  the 
court  held  that  such  circumstances  furnished  no  excuse  what- 
ever for  any  expenditure  in  addition  to  the  regular  salary 
incident  to  the  district  attorney's  office  at  the  time  he  en- 
tered upon  the  discharge  of  his  duties.  The  reference  by  the 
court  here  to  previous  changes  in  the  city  surveyor's  com- 
pensation, in  considering  the  question  of  the  legality  of  the 
extra  payments  complained  of,  would  seem  to  conflict  with 
what  was  so  decided,  if  it  were  not  that  after  such  reference, 
such  purpose  was  expressly  repudiated  and  the  various  acts 
referred  to  held  to  be  of  themselves  no  justification  for  such 
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payment.  Being  repudiated,  we  take  it  that,  though  they 
are  recited  together  with  a  suggestion  that  the  officer  would 
not  have  accepted  his  position  had  he  not  expected  and  had 
a  right  to  expect,  from  the  past  administration  of  the  city 
government,  that  the  salary  incident  to  his  office  was  not  to 
be  considered  as  the  measure  of  his  compensation,  such  mat- 
ters are  not  intended  to  be  regarded  as  of  any  particular 
significance, —  none  whatever,  other  than  to  exhibit  a  sup- 
posed equity  of  defendant's  position,  while,  under  the  prin- 
ciples of  law  governing  the  subject,  he  is  not  entitled  to  any 
such  consideration. 

The  real  question  is,  Does  the  city  charter  of  the  city  of 
Madison  provide  that  the  compensation  incident  to  the  office 
of  city  surveyor  shall  not  be  changed  during  the  term  of 
office  of  any  person  elected  to  it,  and  if  so,  was  the  law  in 
that  regard  violated  as  claimed  by  the  appellant?  The  court 
seems  to  have  come  to  that  conclusion  as  stated,  notwith- 
standing the  many  collateral  suggestions  made,  as  if  entitled 
to  some  consideration,  in  reaching  the  final  result.  At  the 
close  of  the  opinion  it  is  said:  ^'We  base  this  decision 
squarely  upon  the  propositions  that  the  legislature  has  dele- 
gated to  the  council  the  power  to  prescribe  the  duties  of  the 
city  surveyor  and  to  fix  the  fee  and  compensation  for  any 
services  performed  by  him,  and  that  the  council  has  deter- 
mined that  the  services  in  question  are  not  official  services." 
That  is  to  say,  as  we  understand  it,  that  there  is  no  justifi- 
cation for  the  acts  complained  of,  except  upon  the  theory 
that  defendant's  services  were  unofficial, — work  done  by  him 
as  a  mere  employee  of  the  city;  and  that  the  determination 
of  the  council  as  to  the  nature  of  the  services  is  binding  on 
the  court.  That  really  fences  the  matter  under  considera- 
tion within  very  narrow  limits  and  requires  a  reference  to 
those  portions  of  the  charter  of  the  city  bearing  on  the  sub- 
ject. 

Sec.  7,  subch.  Ill,  of  the  charter  empowers  the  common 
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council  to  appoint  such  oflBcers  as  may  be  necessary  to  carry 
oat  its  provisions,  and  to  fix  their  compensation  at  the  time 
of  the  creation  of  the  offices  or  the  commencement  of  the 
year,  and  prohibits  any  change  of  such  compensation  while 
the  officers  remain  in  office. 

Sees.  11  and  12  provide  for  the  election  of  a  street  com- 
missioner, surveyor,  attorney,  board  of  education,  and  as- 
sessor. 

Sec.  13  prescribes  the  duties  of  the  assessor  in  general  lan- 
guage and  provides  that  he  shall  have  such  compensation  as 
may  be  determined  by  the  council,  not  exceeding  $500  for 
his  term  of  office. 

Sec.  14  provides  that  the  street  superintendent  shall  per- 
form the  duties  prescribed  in  sec.  7  and  for  the  compensa- 
tion there  named,  and  such  other  duties  as  may  be  required 
of  him  pursuant  to  the  charter  or  ordinances  of  the  city  and 
not  inconsistent  with  such  charter. 

Sec.  15  provides  that  the  city  surveyor  shall  be  ^, practical 
engineer  amd  surveyor  and  that  the  common  council  shall 
prescribe  his  duties  and  fix  the  fee  and  compensation  for 
any  of  the  services  performed  by  him. 

Now  while  it  is  true,  as  stated  by  the  court,  that  if  there  is 
a  conflict  between  a  special  provision  covering  a  particular 
subject  and  a  general  provision  in  the  same  law  covering 
that  and  other  subjects,  the  latter  must  give  way  to  the 
former,  such  rule  of  construction  does  not  apply  at  all  till 
the  rule  fails  to  solve  the  ambiguity  which  calls  for  judicial 
construction,  that  where  two  acts  or  parts  of  acts  are  ap- 
parently in  conflict,  they  should,  if  possible,  be  so  construed 
as  to  reach  such  harmony  as  will  give  effect  to  each  act  or 
part  of  an  act  without  doing  violence  to  either.  Attorney 
General  ex  reL.  Taylor  v.  Brown,  1  Wis.  513.  In  State  ex  rel. 
J/.,  T.  cfe  W.  R.  Co.  V.  Tomahawk^  96  Wis.  73,  it  was  said 
that  "in  all  cases  of  apparent  conflicts  between  laws  or 
parts  of  laws  on  the  same  subject,  we  ought  to  seek  such  a 
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construction  as  will  reconcile  them  together."  To  the  same 
effect,  it  was  said  in  Mason  v.  Ashland^  98  Wis.  540,  that 
"  when  two  acts  or  provisions  are  susceptible  of  a  construc- 
tion which  will  give  operation  to  both  and  all  of  the  words 
of  each  without  doing  violence  to  either,  it  is  incumbent  on 
the  court  to  search  for  some  reasonable  ground  for  such  con- 
struction, and  not  reach  the  conclusion  that  a  fatal  conflict 
exists,  unless  the  meaning  of  the  words  and  the  manner  of 
their  use  be  such  as  to  render  it  impossible  to  reconcile 
them  on  any  reasonable  theory,  whereby  all  may  be  given 
force  and  effect."  It  seems  to  us  that  such  fundamental 
principle  of  statutory  construction  was  overlooked  in  this 
case,  and  an  apparent  conflict  was  treated  at  once  by  that 
rule  of  necessity  which  rejects  one  part  of  an  act,  only,  after 
every  reasonable  effort  to  harmonize  it  with  all  other  parts, 
upon  some  reasonable  theory,  has  failed. 

It  is  said  that  sec.  15  authorizes  the  common  council  to 
say,  from  time  to  time,  what  services  the  surveyor  shall  ren- 
der, and  to  fix  his  fees  and  compensation  therefor;  that  it 
is  in  conflict  with  sec.  7,  which  provides  that  such  officer's 
compensation  shall  be  fixed  at  the  commencement  of  the 
year,  therefore  that,  the  latter  being  general,  the  former 
must  prevail.  Now  obviously,  as  indicated,  such  is  not  the 
case  unless  the  two  provisions  of  the  act  cannot  be  reason- 
ably reconciled  with  each  other. 

Sec.  7  is  a  plain  declaration  of  express  power  to  the  com- 
mon council  to  fix  the  compensation  of  all  officers  elected 
or  appointed  by  it, —  not  some  officers,  but  all  officers, — 
and  a  plain  declaration  that  power  shall  not  exist  to  change 
the  compensation  incident  to  an  office,  during  the  occu- 
pancy thereof,  of  any  person  elected  or  appointed  thereto. 
There  is  no  need  to  stop  a  moment  at  this  point.  So  far, 
the  premises  upon  which  our  position  is  based  are  conceded. 
Keeping  in  mind  the  principle  heretofore  discussed,  that  the 
plain  meaning  of  sec.  7  is  not  to  be  departed  from  for  the 
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purpose  of  giving  effect  to  the  special  provision  in  sec.  15, 
anless  necessary,  we  proceed. 

In  close  connection  with  sec.  7,  and  with  plain  intent 
to  devise  a  plain,  harmonious  system,  power  is  conferred 
upon  the  council  to  elect  certain  officers,  and  immediately 
following  that  are  provisions  in  regard  to  the  duties  and 
compensation  incident  to  each  such  office.  First  is  the  as- 
sessor, whose  duties  are  prescribed  by  mere  reference  to  the 
general  law,  and  it  is  said,  his  compensation  shall  be  such 
as  the  common  council  shall  determine,  not  exceeding  $500. 
That  is  a  special  provision,  and  without  the  rule  that  it 
must  be  made  to  harmonize  with  sec.  7  if  practicable,  we 
might  easily  say  it  is  in  conflict  with  it,  for  there  is  given  a 
broad,  general  power,  within  a  limitation  stated,  that  has 
no  reference  to  the  general  section  in  its  literal  sense.  The 
incident  of  compensation  attached  to  the  office  is  subject  to 
the  unrestrained  power  of  the  council  as  to  the  time  when  it 
shall  be  fixed  and  as  to  change,  but  it  is  obviously  reason- 
able to  say  that  the  specific  grant  of  power  must  be  exer- 
cised in  harmony  with  sec.  7,  because  that  does  not  take 
from  it  any  essential,  and  it  is  in  accord  with  the  general 
scheme  of  the  charter. 

The  street  superintendent  is  required  to  perform  the  du- 
ties prescribed  in  sec.  7,  and  for  the  compensation  therein 
prescribed,  and  such  other  duties  as  may  be  required  by  the 
charter  or  ordinances.  Here  the  literal  sense  makes  the 
office  an  exception  to  sec.  7,  because  no  duties  are  pre- 
scribed, nor  any  compensation  fixed,  in  such  section.  Power 
is  merely  given  by  such  section  to  prescribe  duties  and  fix 
compensations.  So  we  might  say  that  the  street  superin- 
tendent is  not  required  to  take  a  stated  compensation  for  his 
services,  fixed  before  entering  upon  the  duties  of  his  office, 
bat  that,  by  implication,  it  is  left  to  the  council  to  contract 
with  him  under  its  general  welfare  powers.  But  assuming, 
as  we  must,  so  long  as  it  is  reasonable  to  do  so,  that  the 
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plain  language  of  sec.  7  means  what  it  clearly  indicates,, 
that  the  legislative  intent  was  that  all  other  parts  of  the 
charter  should  be  in  harmony  with  it  in  respect  to  the 
power  of  the  council  to  change  the  compensation  of  an  oifi- 
cer  during  his  term  of  office,  the  meaning  of  sec.  14,  regard- 
ing the  street  superintendent,  is  that  he  shall  perform  all 
duties  lawfully  required  of  him  for  the  compensation  de- 
termined under  sec.  7. 

Thus  far  we  are  in  accord  with  the  court.  It  is  assigned 
as  reason  for  the  latter's  change  at  this  point  that  the  duties, 
of  the  officers  mentioned  are  fixed  by  special  provisions  in 
the  charter,  while  those  of  the  surveyor  are  entirely  left  to- 
the  council.  On  the  contrary,  as  we  have  seen,  the  duties- 
of  such  Officers  are  left  to  be  regulated  by  ordinance  from 
time  to  time,  where  their  nature  cannot  be  readily  specifically 
prescribed  in  the  charter  or  by  ordinance  in  advance.  It 
is  said  the  street  superintendent  shall  perform  such  duties 
as  are  required  of  him  by  the  charter  and  also  by  the  ordi- 
nances of  the  city,  and  express  power  is  given  to  the  coun- 
cil to  require  duties  of  any  of  its  officers  outside  of  those 
prescribed  in  the  charter. 

Now,  when  we  come  to  the  city  surveyor^  it  must  be  no- 
ticed that  the  plain  purpose  of  having  a  special  provision 
for  each  of  the  officers  named  was  tO'  outline  the  general 
scope  of  the  duties  of  each  office,  not,  as  the  court  seems  to 
suppose,  to  prescribe  the  special  duties  of  it.  Opposite  each 
special  provision  in  the  official  publication,  there  is  a  desig- 
nation, indicating  that  the  subject  of  it  is  the  "  duties  of  the 
office."  The  provision  as  to  the  assessor  is,  in  effect,  that, 
he  shall  perform  the  duties  of  an  assessor  under  the  general 
laws  of  the  state;  as  to  the  street  commissioner,  that  he 
shall  perform  the  duties  required  by  the  charter  and  the 
ordinances  of  the  city.  The  general  scope  of  the  duties  of 
such  office  are  a  matter  of  common  knowledge,  so  nothing 
on  that  point  is  needed.    The  same  would  be  true  of  city 


Wis.]  JAIOJAEY  TEEM,  1900.  20T 

KoUook  T8.  Dodge  and  «theT& 

surveyor  if  the*parpose  of  the  charter  were  not  to  make-  its 
duties  other  than  that  of  running  street,  alley,  and  €>ther 
lines,  and  to  fix  points  in  the  field,  within  the  city  limits, 
in  which  the  city  might  be  interested.  That  is  the  extent 
of  the  vocation  of  a  mere  surveyor.  But  it  was  intended 
that  the  duties  of  the  office  should  include  those  having  a 
close  relation  to  duties  of  a  surveyor,  so,  in  the  opening 
lines  of  sec.  15,  it  is  said:  ^^He  shall  be  a  practical  surveyor 
and  engineer."  The  purpose  of  that  was  to  outline  the 
general  scope  of  the  duties  of  the  position,  so  as  to  cover 
practical  engineering  as  well  as  surveying.  That  was  im- 
portant, because  the  settled  law  is  that,  under  a  scheme 
prohibiting  a  change  in  the  compensation  of  an  officer  dur- 
ing his  term  of  office,  the  fixed  compensation  covers  every 
duty  within  the  scope  of  the  positicMi  in  any  reasonable  view 
of  it,  and  every  act  outside  of  it  as  well,  required  of  the  offi- 
cer and  yoluntarily  performed  by  him.  Quaw^  v.  Paff^  9& 
"Wis.  586.  Only  such  services  a»  are  wholly  foreign  to  the 
office  can  be  the  subject  of  special  contract  under  such  a 
system.  I/yve  v.  Baehr^  47  Cal.  364;  Mechem,  Public  Offi- 
cers, §  863;  Adams  Co.  v.  Hunter ^  78  Iowa,  328. 

It  would  be  digressing  here  to  take  up  the  subject  of  the 
scope  of  the  duties  necessarily  belonging  to  and  germane  to* 
the  office  of  surveyor  and  engineer,  within  the  proper  mean- 
ing of  those  designations.  It  is  only  referred  to  at  this  point 
to  show  that  the  purpose  of  the  section  is  in  harmony  with 
those  which  precede  it,  that  is,  to  indicate  the  general  char- 
acter of  the  officer's  duties,  leaving  their  particular  nature, 
so  far  as  necessary,  to  be  prescribed  as  occasion  nxight  arise. 
To  that  end,  though  the  name  of  the  office  was  "  city  sur- 
veyor," it  was  said  that  the  officer  shall  be  a  "  practical  sur- 
veyor and  engineer,"  and  that  the  common  council  shall 
prescribe  his  duties,  using  almost  the  identical  language 
contained  in  sec.  7.  The  first  part  of  such  section  reads: 
'*The  common  council  shall  have  power,  from  time  to  time^ 
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to  require  other  and  further  duties  to  be  performed  by  any 
officer  whose  duties  are  here  prescribed."  Those  are  not 
words  of  limitation,  but  were  inserted  to  prevent  any  con- 
struction tying  the  hands  of  the  council  against  calling  upon 
an  officer  to  perform  some  service  within  the  scope  of 
his  office  because  specific  duties  devolve  upon  him  by  the 
charter.  The  words  follow,  "and  to  appoint  such  other 
officers  as  may  be  necessary  to  carry  into  effect  the  provis- 
ions of  this  act."  That  clause  points  unmistakably  to  sec.  11, 
which  provides  for  the  street  superintendent,  city  attorney, 
surveyor,  assessor,  and  board  of  education.  Then  come  the 
words,  "and  to  prescribe  the  duties,"  in  exact  harmony  with 
the  opening  lines  of  the  section,  and  with  sec.  15,  relating 
to  the  surveyor.  Then  follow  the  words,  "and  fix  the  com- 
pensation of  all  officers  elected  or  appointed  by  it."  The 
words  of  sec.  15  are,  "  and  fix  the  fee  and  compensation  for 
any  service  performed  by  him."  It  will  be  noted  that  there 
is  a  substantial  identity  between  the  two  expressions.  Cer- 
tainly under  the  rule  that  they  must  be  considered  in  har- 
mony if  possible  without  doing  violence  to  either,  there  is 
no  difficulty  in  so  considering  them. 

Now  let  us  place  the  language  of  the  essential  parts  of 
the  two  sections  in  parallel  lines  for  greater  certainty  in 
making  comparison: 

"Sea  7.  .  .  .  and  appoint  such  *'Sea  11.  On  the  third  Tuesday 

other  officers  as  may  be  necessary  of  April  in  each  year,  or  within 

to  carry  into  effect  the  provisions  ten  days  thereafter,  the  common 

of  thisact»  council  may  elect    •    •    •    a  city 

surveyor." 

"And  to  prescribe  their  duties,  "Sec.  15.  .  .  .   and  the conmion 

council  shall  prescribe  the  duties 

"And  fix  the  compensation  of  "And  fix  the  fee  and  oompensa- 

all  officers  elected  or  appointed  tion  for  any  services  performed  by 

by  it,  him." 

'' Such  compensation  .  .  .  shall 
not  be  increased  or  diminished 
during  the  term  such  officers  shall 
remain  in  office." 
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Now  we  apprehend  it  will  not  be  claimed  seriously  but 
that  we  have  shown  to  a  demonstration  that  the  legislative 
intent  was  to  devise  a  scheme  of  government  for  the  city  of 
Madison  that  would  not  contain  any  power  whatever  to 
change  the  compensation  of  a  public  oflBcer  during  his  term 
of  office;  also  that  we  have  shown  just  as  clearly  that  there 
is  no  good  ground  for  saying  that  sec.  15,  in  all  its  parts, 
cannot  be  read  in  perfect  harmony  with  sec.  7.  If  so,  our 
duty  at  this  point  is  ended.  It  supports  what  has  been  here- 
tofore said,  that  the  principle  of  construction  which  rejects 
a  part  of  a  law  when  in  conflict  with  another  part  was 
adopted  by  the  court  in  reaching  its  conclusion  before  the 
station  in  judicial  investigation  was  reached  rendering  that 
course  proper. 

Any  other  result  than  what  is  reached  in  the  foregoing 
leads  to  this  absurd  situation:  A  salary  may  be  provided 
for  the  office  of  city  surveyor  under  sec.  7,  which  cannot  be 
changed  during  the  term  of  office  of  any  occupant  thereof, 
but,  by  the  arbitrary  will  of  the  council,  they  can  contract 
with  the  officer  from  time  to  time  for  everything  appertain- 
ing to  the  office,  leaving  the  salary  as  compensation  for 
wearing  the  honor  of  the  position,  the  actual  work  being 
paid  for  by  special  contract  or  contracts  made  from  time  to 
time.  Such  a  monstrosity  in  legislation  as  that  could  not 
be  attributed  to  any  body  of  sane  men.  Notwithstanding 
such  a  situation  of  the  charter  seems  to  be  suggested  in  the 
judicial  reasoning  that  resulted  in  the  decision  from  which 
we  dissent,  its  untenable  character  seems  to  have  been  thor- 
oughly perceived  later,  and  the  decision  finally  made  to  rest 
upon  the  theory  that  the  services  in  controversy  were  not 
official  services  at  all;  and  to  that  point  we  must  now  ad- 
dress ourselves. 

Were  the  services  in  question  official  ?  That  is  the  re- 
maining question.  It  must  be  determined  with  reference  to 
what  was  the  legislative  intent  in  prescribing  the  qualifica- 
Vol.105  — 14 
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tions  of  the  officer  to  be  that  of  a  "  practical  surveyor  and 
engineer."  Within  the  scope  of  such  qualifications  no  dis- 
cretion was  left  by  the  charter  for  the  common  council  to 
say  what  was  and  what  was  not  official.  The  one  power 
delegated  was  to  say  what  the  officer  shall  do  within  the 
scope  of  his  official  qualifications.  Every  such  service  was 
covered  by  the  compensation  fixed  before  he  assumed  the 
duties  of  the  office.  The  idea  that  it  is  left  to  the  caprice 
of  the  common  council  to  say  from  time  to  time  what  is  re- 
quired of  the  officer  as  official  duties,  and  what  he  may  do 
under  contract,  the  same  as  if  he  were  a  private  individual^ 
without  regard  to  whether  he  might  be  required  to  perform 
the  same  services  as  a  part  of  his  official  duties,  we  may 
safely  say  has  no  reason  to  support  it,  and  that,  though  there 
are  some  things  said  in  the  opinion  of  the  court  indicating 
that  such  an  idea  was  in  mind  as  a  ground  for  the  decision 
at  some  time  during  the  determination  of  the  case,  it  was 
not  thought  to  be  sufficient  to  base  such  a  decision  upon, 
hence  was  left  as  a  mere  suggestion,  and  the  decision  made 
to  rest  on  the  sole  ground  that  the  services  were  not  officiaL 
A  sure  test  of  whether  the  services  of  the  officer  were 
official  or  not  is,  Covld  the  officer  liave  been  compelled  to  per- 
form them  hy  virttte  of  his  office^  or  held  lidblefor  official  mis- 
conduct f  Whatever  he  could  have  been  compelled  to  do  by 
reason  of  his  official  position  the  council  were  powerless  to 
bind  the  city  to  pay  him  for  as  official  work.  Many  illustra- 
tions of  this  are  found  in  the  books.  A  mayor  of  the  city 
has  been  held  competent  to  recover  for  legal  services  per- 
formed for  his  city  under  a  special  contract,  because  he  owed 
no  official  duty  to  the  municipality  to  perform  services  of 
that  nature.  JVHes  v.  Muzzy ^  33  Mich.  61.  In  Love  v.  JBaehry 
47  Cal.  364,  it  was  held  that  the  official  duties  of  an  officer 
are  limited  by  the  nature  of  his  office,  and  that  if  services 
be  required  of  him  entirely  outside  such  nature,  he  is  not 
obliged  to  perform  them  for  his  official  salary.   The  principle 
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was  applied  in  Evans  v.  Trenton^  24  N.  J.  Law,  764,  it  being 
there  held  that  though  extra  compensation  be  promised  an 
officer  for  services,  within  the  general  nature  of,  or  germane 
to,  his  office,  it  cannot  be  recovered  because  such  a  contract 
is  ultra  vires;  that  an  officer  may  make  a  valid  contract  with 
his  municipality  for  service  entirely  outside  his  official  duties, 
but  not  for  services  within  the  general  scope  of  the  office  or 
which  are  germane  thereto.  See,  also,  Mechem,  Public  Of- 
ficers, §  863,  for  further  illustrations. 

The  authorities  above  cited,  and,  we  may  confidently  as- 
sert, all  that  can  be  found  on  the  question  applicable  to  this 
case,  are  to  the  effect  that  the  common  council  had  no  power 
whatever  to  extend  .or  restrict  the  nature  of  the  duties  which 
devolved  upon  the  defendant.  The  idea  that  it  may  delegate 
some  of  the  acts  naturally  pertaining  to  the  office  to  the 
officer  to  perform  officially,  and  contract  with  him  specially 
for  other  acts  of  the  same  nature,  in  its  discretion,  is,  it  seems, 
a  wrong  construction  of  the  statute;  and  such,  to  the  mind 
of  the  writer,  is  the  effect  of  the  decision  in  this  case,  though 
the  idea  is  not  really  advanced  as  a  ground  for  it.  How 
much  more  reasonable  and  in  harmony  with  the  authorities 
cited,  and  with  reason,  is  the  construction  that  the  officer  is 
bound  to  perform,  for  his  fixed  salary,  all  the  duties  within 
the  nature  of  his  official  qualifications  which  he  is  directed 
to  do  at  all ! 

It  is  suggested  that  the  fact  that  the  council  may,  by  the 
terms  of  the  charter,  employ  some  other  engineer  to  do  work 
of  engineering,  shows  that  all  services  germane  to  the  office 
of  surveyor  were  not  intended  to  be  official.  Clearly  not  so. 
It  shows  merely  that  the  intent  was  that  if  the  requirements 
for  services  shall  be  too  burdensome,  or  in  the  judgment  of 
the  council  beyond  the  capacity  of  the  officer  at  any  time, 
the  council  may,  in  the  exercise  of  its  discretion,  employ 
some  other  engineer  to  assist  him.  The  idea  that,  because 
the  charter  authorizes  assistance  for  the  regular  officer,  it 
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carries,  by  implication,  power  to  pay  such  olBBcer  extra  for 
doing  services  within  the  scope  of  his  office,  is  illogical  in 
the  extreme.  The  charter  contains  a  plain  grant  of  power 
to  elect  an  officer  with  certain  qualifications,  indicating  the 
nature  of  the  services  he  shall  render,  and  power  to  deter- 
mine the  character  and  amount  of  such  services,  and  to  employ 
assistance  when  necessary,  but  no  power  to  contract  with 
the  officer  to  perform  services  which  he  may  be  required  to 
dp  by  the  council  by  their  commands. 

But  it  is  said  that  some  part  of  the  services  were  charged 
up  to  abutting  property.  Why  should  that  make  any  dif- 
ference ?  The  charge  against  abutting  property  was  surely 
not  for  the  benefit  of  the  officer,  but  for  the  benefit  of  the 
city.  As  well  might  it  be  claimed  that  if  1  let  the  services 
of  my  servant  to  another,  his  earnings  shall  be  by  so  much 
an  addition  to  the  fixed  yearly  compensation  which  I  have 
agreed  to  pay  him.  That  provision  of  the  charter  is  simply 
a  means  of  reimbursing  the  city  for  its  expenditures  in  the 
payment  of  its  officer's  compensation,  which  services  are,  to 
that  extent,  specially  beneficial  to  the  abutting  property 
owners.  It  has  no  legitimate  bearing  whatever  on  the 
amount  of  the  officer's  compensation  for  official  duties. 

But  it  is  said  that  the  action  of  the  common  council  in 
making  services  pertaining  to  the  office  unofficial  was  not 
such  an  unwarranted  abuse  of  power  as  to  call  for  the  inter- 
position of  the  court,  as  if  there  were  some  discretion  in  the 
common  council  to  say  what  are  and  what  are  not  official 
services,  within  the  limits  fixed  by  their  nature,  or  that  where 
the  judgment  of  the  council  has  been  exercised  in  determin- 
ing whether  services  are  within  or  without  the  nature  of  the 
office,  reasonable  doubts  are  to  be  resolved  in  favor  of  its 
action.  To  that  we  say:  first,  there  is  no  question  of  discre- 
tion involved,  but  a  question  of  power,  the  limit  of  the  power 
being  the  limit  of  the  nature  of  the  office,  as  said  in  Love 
V.  Baehvy  47  Cal.  364;  second,  that  in  determining  whether 
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services  are  within  or  without  the  nature  of  the  office,  rea- 
sonable doubts  should  be  resolved  in  favor  of  the  former  in- 
stead of  the  latter.  So  exceedingly  important  is  the  policy 
of  the  law  prohibiting  increasing  an  officer's  compensation 
during  his  term  of  office,  so  frequent  are  the  importunities 
for  such  an  increase,  so  ingenious  are  the  methods  to  obtain 
it,  and  so  liable  are  legislative  bodies  to  give  way  to  such  im- 
portunities, or  be  imposed  upon  by  such  ingenious  methods, 
or  to  become  in  some  other  way  a  party  to  a  violation  of 
the  wholesome  law,  that  it  has  been  uniformly  held  that  a 
rigorous  enforcement  of  it  is  demanded  of  the  courts,  and 
to  that  end  that  not  only  all  services  clearly  within  the  scope 
of  the  office,  but  all  incidental  or  germane  thereto,  should  be 
held  to  be  covered  by  the  officer's  regular  compensation  if 
such  services  be  performed  by  him.  Decatttr  v.  Vermillion^ 
17  111.  315;  Howe  v.  Kem  Co,  72  Cal.  353;  Mechem,  Public 
Officers,  §  862.  The  rule  in  that  regard  is  nowhere  better 
stated  than  in  Evans  v.  Tfenton^  24  N.  J.  Law,  764,  in  sub- 
stantially the  following  language:  'The  rule  is  important 
to  the  public.  It  should  be  very  rigidly  enforced.  The  stat- 
utes of  the  legislature  and  the  ordinances  of  the  municipal 
corporation  seldom  prescribe  with  much  detail  and  particu- 
larity the  duties  annexed  to  public  offices,  and  it  requires 
but  little  ingenuity  to  run  nice  distinctions  between  what 
duties  may  and  what  may  not  be  considered  strictly  official, 
and  if  these  distinctions  are  much  favored  by  courts  of  jus- 
tice, it  may  lead  to  great  abuse.'  We  indorse  that.  All  acts 
of  a  public  officer  for  his  municipality  not  clearly  unofficial 
should  be  deemed  to  be  official.  That  is  demanded  in  order 
to  minimize,  so  far  as  practicable,  the  mischiefs  of  the  con- 
tinuous efforts  of  officers  to  increase  their  compensation, 
which  experience  shows  is  a  constant  source  of  peril  to  the 
safety  of  public  funds.  The  lesson  should  be  inculcated  by 
the  courts  at  every  opportunity,  that  the  sole  compensation 
of  a  public  officer,  under  such  a  system  as  that  written  into 
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the  charter  under  consideration,  is  that  incident  to  the  office 
when  he  accepts  it;  and  that  the  sole  relief  from  its  bur- 
dens, if  found  too  onerous,  is  resignation.  Evans  v.  Trenton, 
supra;  Decatv/r  v.  Vermillion,  supra.  So  it  will  ^ot  do,  either 
for  the  court  to  say  that  the  common  council  had  a  discre- 
tion to  decide  whether  the  services  in  question  were  official 
or  not,  or  to  justify  noninterference  on  the  ground  that,  if 
there  was  an  abuse  of  the  charter  powers,  it  was  not  a  very 
clear  abuse. 

A  third  and  conclusive  answer  to  the  suggestion  that  the 
court  should  not  intervene  in  this  action  to  protect  the  pub- 
lic interests  because  the  abuse  of  power  complained  of,  if 
there  be  such,  is  not  very  clear,  is  that  the  services  in  ques- 
tion are  covered  by  the  very  nature  of  the  office  and  by  the 
express  requirements  of  the  charter  as  well.  Planning,  con- 
structing, and  superintending  the  construction  of  sewers 
are  among  the  most  common  duties  pertaining  to  the  busi- 
ness of  civil  engineering,  and  such  the  designation  of  the 
vocation  clearly  indicates.  That  is  so  much  a  matter  of 
common  knowledge  that  one  feels  hardly  justified  in  sup- 
porting it  by  an  appeal  to  reason  and  authority.  The  term 
"  engineer  "  as  applied  to  civil  matters  refers  "  to  the  con- 
struction of  fixed  public  works,  such  as  .  •  •  aqueducts, 
bridges,  .  .  .  sewers,  etc."  Webst.  Diet.  "  To  the  de- 
signing and  construction  of  public  works,  such  as  roads, 
bridges,  etc."  Stand.  Diet.  Thus  it  will  be  seen  that  the 
qualification  of  the  office  held  by  defendant  covered  the 
work  in  question,  as  the  term  "  engineering  "  is  defined  in 
our  standard  lexicons.  Nothing  appearing  to  the  contrary, 
it  must  be  presumed  that  the  legislature  used  such  term  in 
its  plain,  ordinary  sense. 

But  the  intent  of  the  legislature  is  not  left  to  be  discov- 
ered by  legal  implication.  In  the  amendment  to  the  char- 
ter (Laws  of  1885,  ch.  195)  it  is  said  that  the  common  council 
may  require  the  city  engineer  to  make  plans  for  sewers  con- 
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f ormably  to  a  general  plan  for  sewerage  for  the  whole  city, 
and  that  the  work  of  construction  under  such  plans  shall  be 
done  under  the  direct  supervision  of  such  engineer.  Thus 
it  will  be  observed  that  though  it  was  competent  for  the 
council  to  obtain  the  services  of  some  other  engineer  to  as- 
sist the  regular  officer,  the  latter  was  bound  to  act  in  respect 
to  the  services  in  dispute  when  commanded  to  do  so  by  the 
council.  Therefore,  all  services  mentioned  in  the  opinion 
of  the  court,  where  the  council  has  heretofore  paid  its  engi- 
neer in  excess  of  his  regular  compensation,  were  performed 
by  him  because  he  was  city  surveyor,  and  because  he  could 
not  do  otherwise  without  being  guilty  of  official  misconduct. 
He  was  in  each  instance  directed  to  act  upon  the  theory,  as 
the  fact  is,  that  it  was  his  duty  to  obey.  In  the  light  of  the 
foregoing,  who  can  answer  otherwise  than  in  the  affirmative 
to  this  question:  If  the  defendant  had  been  directed  to  do 
the  work  in  question  and  refused  to  obey,  would  he  have 
been  guilty  of  official  misconduct  ?  This  is  unanswerable 
logic.  It  was  the  duty  of  the  defendant  to  perform,  as  offi- 
cial, all  services  performed  by  him  for  the  city  that  were 
within  the  scope  of  or  were  germane  to  the  nature  of  his 
office.  Every  such  service  the  officer  could  have  been  com- 
pelled to  perform  or  be  guilty  of  official  misconduct,  hence 
the  council  were  powerless  to  make  it  the  subject  of  a  spe- 
cial contract  with  him.  The  services  in  question  pertained 
to  the  business  of  civil  engineering,  and  were  within  the  nat- 
ure of  the  duties  which  could  lawfully  have  been  required  of 
defendant,  therefore  such  services  were  official,  and  the  con- 
tract to  treat  them  otherwise  and  to  pay  extra  for  the  same 
was  void. 

To  recapitulate: 

1.  The  practice  of  the  common  council  in  respect  to  vio- 
lating its  charter  by  increasing  the  compensation  of  its  city 
surveyor  during  his  term  of  office,  does  not  change  the  plain 
letter  of  the  charter  prohibiting  it;  nor  do  such  violations 
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weigh  at  all  as  a  justification  of  the  illegal  conduct  com- 
plained  of,  or  in  determining  whether  the  charge  of  illegal- 
ity in  that  regard  is  sustainable. 

2.  The  general  grant  of  power  to  fix  the  compensation  of 
the  city  officers,  and  prohibition  of  any  change  of  such  com- 
pensation during  the  term  of  office  of  any  officer,  are  in  per- 
fect harmony  with  the  special  grant  of  power  to  prescribe 
the  duties  of  the  city  surveyor  and  to  fix  his  compensation. 

3.  If  on  any  theory  the  two  provisions  are  in  conflict,  and 
we  hold  there  is  none,  they  may  reasonably  be  read  in  har- 
mony, and  that  is  sufficient  for  the  appellant. 

4.  A  suggestion  that  the  council  may  treat  services  per- 
taining to  the  nature  of  the  office  of  city  surveyor  as  official 
or  unofficial  in  its  discretion,  leaving  part  or  none  of  such 
services  to  be  compensated  for  by  the  fixed  salary,  and  part 
or  all  of  such  services  to  be  treated  as  unofficial  and  paid 
for  under  special  contracts,  should  be  rejected  under  the 
familiar  rule  that  any  construction  of  a  statute  which  lead* 
to  an  absurd  result  should  not  be  adopted. 

6;  Services  of  the  kind  in  question  are  covered  by  the 
plain  ordinary  meaning  of  the  terra  "  practical  engineering  '* 
and  the  express  requirements  of  the  charter. 

6.  The  fact  that  the  services  in  question  are  such  that 
the  defendant  might  have  been  compelled  to  perform  them 
as  duties  incident  to  his  office,  demonstrates  that  the  com- 
mon council  was  powerless  to  make  them  unofficial  and  the 
subject  of  special  contract  with  its  officer. 

This  dissent  from  the  decision  and  opinion  of  the  court 
might  have  been  stated  with  much  less  labor  than  has  been 
expended  upon  it,  but  the  importance  of  the  subject  seems 
to  amply  justify  such  labor.  It  is  thought  that  a  backward 
step  has  been  taken  where,  if  movement  were  to  be  made 
at  all,  it  should  be  in  the  direction  of  strengthening  the  line 
against  the  tendency  to  obtain  extra  compensation  for  pub- 
lic services.    The  contrary  course  here  is  attributed  to  a 
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misconception  of  the  meaning  of  the  charter  considered,  the 
application  to  it  of  wrong  rules  of  statutory  construction^ 
and  an  effort  to  construe  that  which  is  so  plain  as  not  to  be 
open  to  construction.  Though  the  reasons  for  this  dissent 
have  been  given  with  considerable  directness  of  statement 
resulting  from  much  study  of  the  subject,  I  disclaim  any 
higher  desire  that  right  principles  should  prevail  than  that 
which  I  fully  concede  to  those  holding  opposite  views.  They 
have  most  conscientiously  and  laboriously  worked  to  that 
end,  but  yet  reached  a  conclusion  with  which  indi^ddual 
conceptions  of  judicial  duty  do  not  permit  a  concurrence.  I 
think  the  order  appealed  from  should  be  reversed.- 

Cassodat,  C.  J.  I  concur  in  the  reasoning  and  the  con- 
clusions contained  in  the  dissenting  opinion  of  my  brother 
Mabshall. 

A  motion  for  a  rehearing  was  denied  January  9, 1900. 


Agen,  Administrator,  Respondent,  vs.  The  Mbtbopolitan    i05         217, 
Life  Insurance  Company,  Appellant.  ^^^1 

105        2171 
October  21, 1899  —  January  9, 1900,  117       2288/ 

Life  insurance:  Death,  natural  causes  or  suicide f  Presumptions:  Evi- 
dence: Province  of  court  and  jury:  Review  on  appeal 

1.  In  case  of  a  death  under  such  circumstances  that  it  may  or  may 

not  have  been  caused  by  suicide,  the  legal  presumption  is  in  favor 
of  the  latter,  which  should  prevail  in  the  absence  of  evidence  suf- 
ficient to  establish  the  former  to  a  reasonable  certainty. 

2.  It  is  the  exclusive  province  of  the  court  to  determine  whether  evi- 

dence is  susceptible  of  a  reasonable  inference  that  death  was 
caused  by  some  other  means  than  that  of  suicide,  and,  that  being 
determined  in  the  affirmative,  it  is  the  exclusive  province  of  the 
jury  to  determine  where  the  truth  lie& 
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■3.  The  decision  of  the  trial  court  that  the  evidence  produced  on  a  trial 
is  susceptible  of  a  reasonable  inference  warranting  the  verdict  of 
the  jury  should  not  be  disturbed  unless,  from  an  examination  of 
the  record,  it  clearly  appears  that  such  decision  was  erroneous. 

4  In  the  circumstances  stated  in  the  foregoing,  whether  the  jury  prop- 
erly drew  the  inference  which  resulted  in  their  verdict,  so  long  as 
such  inference  was  within  the  limits  of  reasonable  probabilities, 
looking  only  to  the  evidence  produced,  is  not  a  subject  of  inquiry 
on  appeal;  and  in  determining  whether  the  trial  court  erred  in 
deciding  that  the  fact  was  reasonably  inferable  from  such  evi- 
dence, doubts  are  to  be  resolved  in  favor  of  such  decision. 

9,  Where  the  reasonable  probabilities  from  the  evidence  all  point  to 
suicide  as  the  cause  of  death,  so  as  to  establish  it,  in  the  light  of 
reason  and  common  sense,  with  such  certainty  as  to  leave  no  room 
for  reasonable  controversy  on  the  subject,  a  jury  should  not  be 
permitted  to  find  to  the  contrary  and  have  such  finding  stand  as 
a  verity  in  the  case,  but  the  question  should  be  decided  by  the  trial 
court  as  one  of  law. 
[Syllabus  by  Marshall,  J.] 

^  WiNSLOW  and  Dodge,  JJ.,  dissenting,  are  of  the  opinion  that  the 
circumstances  shown  by  the  evidence  are  fully  as  consistent  with 
the  theory  of  accidental  shooting  as  with  the  theory  of  suicid& 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county :  Charles  Smith,  Judge.    Heversed. 

Action  on  a  life  insurance  policy.  The  right  to  recover 
turned  on  whether  the  assured  committed  suicide.  At  the 
close  of  the  evidence  counsel  for  defendant  moved  the  court 
for  the  direction  of  a  verdict,  which  was  denied.  There 
was  a  general  verdict  for  the  plaintiff,  and  a  motion  made 
and  denied  to  set  the  same  aside  because  not  warranted  by 
the  evidence  and  for  other  reasons.  The  appeal  is  from  the 
judgment  rendered  on  the  verdict  in  plaintiff's  favor, 

J.  A.  Murphy,  for  the  appellant. 

For  the  respondent  there  were  briefs  by  Crownhart  dh 
JPolei/j  and  oral  argument  by  G.  S.  Oroionhart. 

The  following  opinion  was  filed  November  7, 1899: 

Marshall,  J.  As  we  view  the  record  on  this  appeal,  a 
decision  of  the  question  of  whether  the  evidence  warrants 
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the  verdict  is  all  that  is  required.  Such  evidence  is  nearly 
all  circumstantial.  The  undisputed  facts  are  substantially 
as  follows: 

The  deceased,  Clarence  S.  GriiRn,  at  the  time  of  his  death, 
resided  with  his  family,  consisting  of  his  wife  and  step- 
daughter four  and  one-half  years  of  age,  in  the  second  story 
of  a  dwelling  house  in  the  city  of  Superior,  Wisconsin, 
which  was  occupied  on  the  first  floor,  partly  by  William 
Butler  and  family  and  partly  by  Louis  Burgraff  and  family. 
The  Griffin  kitchen  was  in  the  front  part  of  the  house  at 
the  right  of  the  front  entrance.  From  it  there  was  an  out- 
side door  leading  to  a  back  stairway,  the  foot  of  which 
reached  to  about  the  location  of  the  door  of  the  Butler 
kitchen.  There  was  also  a  door  between  the  Griffin  kitchen 
and  their  dining  room  back  of  such  kitchen;  also  a  door 
connecting  such  dining  room  with  a  bed  room  used  by  the 
family  for  sleeping  apartments,  such  room  being  at  the  left 
of  the  dining  room  as  the  latter  was  approached  from  the 
kitchen.  There  was  a  commode  near  the  bed-room  door 
inside  such  room  at  the  right  of  the  entrance,  in  the  drawer 
of  which  the  deceased  customarily  kept  a  revolver  when  it 
was  not  on  his  person.  He  always  placed  it  there  evenings 
after  his  return  from  his  day's  labor,  if  he  had  carried  it 
during  the  day. 

About  9:15  on  the  evening  of  December  14,  1894,  the 
Griffin  family  all  being  at  home,  and  the  women  occupants 
of  the  lower  part  of  the  house  having  retired  for  the  night, 
footsteps  were  heard  in  the  upper  kitchen  as  of  some  person 
moving  hurriedly  across  the  floor.  Immediately  thereafter 
Mrs.  Griffin  left  such  kitchen  by  the  back  stairway,  taking 
with  her,  or  followed  by,  the  little  girl,  and  closed  the  door 
behind  her.  She  ran  quickly  down  such  stairway,  and  in  a 
nervous  and  excited  manner  rapped  sharply  at  Mrs.  Butler's 
kitchen  door.  About  the  time  the  circumstances  just  related 
were  occurring,  a  person  passed  from  the  Griffin  dining  room 
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into  the  bed  room  and  there  disturbed  some  furniture,  creat- 
ing a  noise  distinctly  heard  by  those  occupying  the  apart- 
ments below,  then  passed  rapidly  back  from  the  bed  room 
through  the  dining  room  into  the  kitchen  and  to  the  back 
door  thereof,  which  he  noisily  opened  and  swung  back,, 
apparently,  so  as  to  forcibly  strike  the  wall,  then  crossed 
the  room  from  the  location  of  such  door  to  a  point  near  the 
door  leading  to  the  front  hall,  making  a  noise  in  his  course 
something  like  that  caused  by  turning  over  a  chair,  which 
was  immediately  followed  by  the  report  of  a  pistol  in  the 
room,  then  by  a  sound  as  if  of  a  body  falling  on  the  floor,  and 
then  by  human  groans  and  a  noise  as  of  the  beating  of  feet 
on  the  floor.  The  report  of  the  pistol  and  the  signal  given 
by  Mrs.  Griffin  of  her  presence  at  Mrs.  Butler's  door  occurred 
at  about  the  same  instant.  Mrs.  Butler  responded  to  such 
signal  by  opening  her  door.  Mrs.  Griffin,  apparently  much 
excited  and  frightened,  inquired  for  milk  for  her  little  girl,, 
then  passed  into  Mrs.  Butler's  apartments,  exclaiming  almost 
immediately  that  she  was  afraid  her  husband  had  shot  him- 
self. She  then  cried  and  appeared  to  be  in  great  mental 
distress.  She  made  no  further  mention  of  desiring  milk  for 
the  child,  but  clasped  her  hands,  continued  to  cry,  and  again 
exclaimed,  "  He  shot  the  revolver  and  I  am  afraid  he  has 
shot  himself."  She  did  not  go  to  her  husband  then  or  after- 
wards till  some  time  the  next  day  and  after  he  had  been  re- 
moved to  the  hospital.  No  one  was  in  the  Griffin  apart^ 
ments  but  the  deceased  from  the  time  Mrs.  Griffin  left  them 
as  related  till  about  five  minutes  after  the  shot  was  heard, 
when  several  persons  went  there  and  discovered  the  follow- 
ing conditions  of  things:  The  back  entrance  door  to  the 
kitchen  was  partly  open,  the  dishes  were  on  the  table  about 
as  they  were  left  at  the  last  meal,  alight.was  in  the  kitchen, 
and  a  chair  was  partly  turned  over  on  the  floor.  The  com- 
mode drawers,  or  one  of  them,  was  pulled  entirely  or  partly 
out.    On  the  side  of  the  room  nearly  opposite  such  back  door. 
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Griffin  lay  as  if  he  had  fallen  backward  against  the  wall, 
then  slid  down,  leaving  his  head  and  shoulders  against  the 
wall,  and  his  limbs  nearly  straight  out  on  the  floor  towards 
the  center  of  the  room,  with  his  hat  on  the  floor  between 
them.  There  was  a  bullet  wound  in  the  right  side  of  his 
head  a  little  above  and  about  midway  of  a  line  drawn  from 
the  eye  to  the  center  of  the  ear.  An  upturned  chair  was  a 
short  distance  away  from  him.  His  hands  were  by  his  side 
and  he  was  moving  them  and  his  feet  convulsively.  His 
revolver  was  by  him  on  the  floor,  partlj''  under  his  legs  and 
a  little  towards  the  left  side,  and  near  it  was  a  revolver  case 
in  which  it  was  customarily  kept.  There  were  no  powder 
marks  on  the  head.  The  revolver  showed  that  it  had  been 
recently  discharged.  The  man  died  the  next  day  without 
having  regained  consciousness. 

A.  post  mortem  examination  was  made  which  revealed  the 
following  facts:  The  bullet  passed  into  the  head  nearly  at 
right  angles  with  the  side.  It  ranged  slightly  upward  and 
lodged  against  the  opposite  table  of  the  skull  and  was  some- 
what flattened.  The  inner  table  of  the  skull  where  the  bul- 
let entered  was  considerably  fractured,  pieces  of  it  having 
been  driven  into  the  brain  substance,  which,  on  that  side  of 
tbe  head,  was  much  lacerated,  disorganized,  and  congested 
with  blood.  There  was  no  evidence  observed  of  powder, 
fire,  or  smoke  having  been  projected  into  the  brain,  nor  any 
external  indication  of  fire,  smoke,  or  powder.  The  evidence 
tended  to  show  that  the  revolver,  w^hen  discharged,  must 
have  been  held  at  least  eight  inches  from  the  head  to  ac- 
count for  the  absence  of  discoloration  on  the  surface  in  the 
vicinity  of  the  wound,  or  that  it  was  held  firmly  against  the 
head.  The  latter  situation  at  the  time  the  pistol  was  dis- 
charged, while  it  would  account  for  absence  of  external  evi- 
dence, would  suggest  the  presence  of  internal  evidence  of 
fire,  powder,  and  smoke  having  been  forced  into  the  brain ; 
but,  as  before  stated,  no  such  evidence  was  discovered.   The 
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man  did  not  die  till  about  twenty  hours  after  he  received 
the  wound,  and  the  autopsy  was  not  made  till  some  time 
after  death.  The  brain  substance  was  very  badly  lacerated, 
disorganized,  and  discolored  by  blood,  so  as  to  account,  in  a 
measure,  for  the  absence  of  discoloration  by  smoke,  powder, 
or  fire,  and  of  any  other  evidence  of  the  presence  of  any 
foreign  substance  in  the  brain,  except  the  bullet  and  pieces 
of  bone  carried  in  by  it,  other  than  the  general  disorganized 
condition  of  the  brain  substance  on  the  side  of  the  head 
where  such  ball  entered. 

There  was  evidence  of  experts  to  the  effect  that  if  a  pistol 
be  discharged  with  the  muzzle  pressed  firmly  against  the 
head,  there  may  be  no  evidence  of  fire,  powder,  or  smoke, 
externally  or  internally.  There  was  also  expert  evidence  to 
the  contrary,  some  of  it  by  persons  who  had  never  seen  such 
a  case.  There  was  evidence  of  a  person  to  the  effect  that 
he  had  seen  just  such  an  occurrence,  and  that  there  was  no 
external  evidence  of  fire,  powder,  or  smoke.  There  was  also 
evidence  of  actual  tests  made  with  the  revolver  which  caused 
the  death  of  Griffin,  showing  that  a  shot  from  it  would  burn 
cotton  batting  but  slightly  if  at  all  more  than  three  or  four 
inches  away,  but  would  produce  powder  marks  on  tissue 
paper  twelve  or  fourteen  inches  a\vay  There  was  no  evi- 
dence to  create  even  a  suspicion  that  any  human  agency 
was  concerned  in  firing  the  shot  which  killed  GriflSn,  other 
than  that  of  himself. 

Now  looking  at  the  circumstances  and  evidence  related, 
leaving  out  of  view  all  evidence  tending  to  show  motive  for 
self-destruction,  because  there  was  ample  room  to  find  both 
ways  on  that  subject,  can  an  appeal  to  common  sense  and 
common  experience,  as  to  where  the  truth  lies,  result  in  any 
other  response  than  that  Griffin  committed  suicide?  That 
is  the  question.  K  it  may  reasonably  be  answered  in  the 
negative,  the  judgment  appealed  from  cannot  be  disturbed* 

It  is  said  that  the  legal  presumption  is  that  the  circum- 
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stance  which  caused  Griffin's  death  was  the  result  of  acci- 
dent or  some  outside  human  agency,  and  that  is  true.  But 
it  is  a  rebuttable  presumption  and  easily  yields  to  physical 
facts  clearly  inconsistent  with  it.  The  highest  crime  known 
to  the  law  may  be  established,  overcoming  the  legal  pre- 
sumption of  innocence,  by  circumstantial  evidence  alone; 
and  so  may  an  essential  fact,  and  more  easily,  within  the 
rules  of  law  and  of  reason,  in  a  civil  case.  What  circum- 
stances were  there  here  to  support  the  presumption  of  acci- 
dent or  outside  agency  ?  None  resting  in  reason,  must  be 
the  answer.  We  say  that  confidently.  Different  minds  can- 
not reasonably  come  to  different  conclusions  from  the  evi- 
dence on  that  subject.  The  fact,  established  with  as  much 
certainty  as  one  can  be  by  circumstantial  evidence,  that 
there  was  no  one  in  the  room  with  Griffin  when  the  shot 
was  fired,  and  that  it  did  not  come  from  outside  the  build- 
ing, overcomes  the  presumption  of  human  agency  other  than 
that  of  Griffin,  so  as  to  leave  no  reasonable  hypothesis  upon 
which  it  can  stand.  The  further  fact,  established  with  the 
same  certainty,  that  the  pistol  was  held  at  right  angles  with 
the  head  when  discharged,  and  that  the  deceased  was  stand- 
ing upright,  as  indicated  by  the  manner  in  which  he  lay 
when  found,  destroys  utterly  the  presumption  of  accident 
because  of  the  impossibility,  say  nothing  of  improbability, 
of  the  firearm  getting,  by  any  other  means  than  that  of  de- 
sign, into  the  requisite  position  to  cause  the  wound  as  it  was 
caused.  So  all  presumptions  in  plaintiff's  favor  are  rebutted 
by  the  physical  situation.  True,  Mrs.  Griffin  testified  that 
all  was  calm  in  the  household  when  she  left  the  room;  that 
she  and  her  husband  had  passed  a  pleasant  evening  playing 
cards;  that  when  she  left  the  room  there  was  nothing  un- 
usual in  her  husband's  conduct,  and  that  he  did  not  have  his 
hat  on;  but  that  is  so  overcome  by  the  undisputed  facts  and 
facts  established  beyond  controversy, —  notably,  that  when 
Griffin  was  discovered  after  the  shooting  his  hat  was  on  the 
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floor  between  his  outstretched  legs,  that  unusual  noises  were 
heard  in  the  Griffin  apartments,  indicating  excitement  on 
the  part  of  the  occupants  from  Just  before  Mrs.  Griffin  left 
the  room  till  the  shot  was  fired,  that  she  left  her  kitchen  in 
a  state  of  excitement  and  fright,  which  increased  Tvhen  the 
shot  was  fired,  the  situation  and  her  condition  causing  her  to 
exclaim,  "  He  shot  the  revolver,  I  am  afraid  he  has  shot  him- 
self," or  words  to  that  effect,  and  her  subsequent  conduct  — 
as  to  produce  conviction  to  a  moral  certainty  that  her  de- 
scription on  the  trial  of  the  condition  of  things  in  her  kitchen 
when  she  left  it  is  not  true.  The  fact  in  that  regard  was 
established  so  conclusively  as  to  leave  no  ground  for  a  rea- 
sonable inference  to  the  contrary.  All  the  reasonable  prob- 
abilities are  one  waj^. 

What  have  we  left  but  a  multitude  of  circumstances,  all 
pointing  to  and  consistent  with  the  theory  of  suicide  and 
inconsistent  with  any  other  reasonable  theory?  Nothing 
that  can  be  found  in  the  record,  in  our  judgment.  If  it 
could  be  said  that  the  evidence  does  not  point  that  way  so 
strongly  but  that  there  is  yet  room  for  a  reasonable  infer- 
ence inconsistent  with  it,  the  case  was  for  the  jury,  and 
since  the  trial  court,  who  saw  the  witnesses  and  heard  all 
the  testimony,  decided  that  there  was  such  room,  this  court 
should  lean  towards  supporting  that  decision  in  a  case  of 
fair  doubt  on  the  question.  Foxodl  v.  Ashland  I.  &  S.  Co. 
98  Wis.  35;  Henne^ay  v.  Douglas  Co.  99  Wis.  129;  Deioey  v, 
a,  M.  cfe  St.  P.  B.  Co,  99  Wis.  455.  Neither  of  such  cir- 
cumstances exists  here.  The  jury  could  not  have  said,  as 
men,  that  the  circumstances  did  not  show  suicide  so  as  to 
leave  no  reasonable  probability  to  the  contrary;  therefore 
it  was  not  permissible  for  them  to  say  it  as  jurors  and  have 
that  stand  as  a  verity  in  the  case.  The  court  should  have 
granted  the  motion  to  direct  the  verdict,  and,  failing  in 
that,  should  have  set  the  verdict  aside  and  granted  a  new 
trial. 
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We  are  not  unmindful  of  the  fact  that  there  are  numerous 
adjudications  in  cases  of  this  kind  where  there  is  reason  to 
say  that  courts  have  allowed  a  finding  to  be  made  by  a  jury 
and  to  stand  on  mere  conjecture  in  regard  to  death  having 
been  produced  by  some  other  circumstance  than  that  of  sui- 
cide, seemingly  overlooking  the  salutary  rule  that  there  is 
a  limit  beyond  which  a  jury  cannot  go, —  the  line  of  reason- 
able probability, —  and  that  such  rule  is  as  inflexible  as  any 
in  our  jurisprudence.  Eyer  v.  JcmesviUe^  101  Wis.  371.  Sev- 
eral of  the  cases  referred  to  are  cited  to  our  attention  to 
support  the  judgment  appealed  from.  The  same  class  of 
Closes  were  confidently  relied  on  by  plaintiff  in  Hens  v.  N. 
W.  Mut.  R.  A880.  100  Wis.  266,  but  the  court  declined 
to  follow  them.  The  particular  circumstance  there  relied 
upon  to  carry  the  case  to  the  jury  was  absence  of  powder 
smoke  or  fire  marks  upon  the  head.  This  court,  by  Mr.  Jus- 
tice WiNSLow,  said  '  there  is  but  one  reasonable  inference 
that  can  be  drawn  from  the  evi4ence ;  that  to  attempt  to 
draw  any  other  would  amount  to  a  pitiable  stultification  of 
the  reasoning  powers.'  True  there  was  no  autopsy  in  the 
Bens  Case^  but  that;  is  not  regarded  as  materially  discrim- 
inating the  case  from  this,  since  the  death  of  Griffin  did  not 
occur  for  a  considerable  length  of  time  after  the  wound  was 
received,  and  the  post  mortem  examination  was  delayed  for 
some  time  after  that  and'  took  place  when  the  condition  of 
the  brain  was  such  as  to  render  a  careful  examination  of  it, 
for  evidences  of  powder  and  smoke,  not  very  certain  to  re- 
sult in  discovering  the  exact  truth.  Then  again,  it  is  in 
evidence  that  such  an  examination  is  by  no  means  infallible, 
and  the  adjudications  are  to  the  same  effect. 

A  careful  examination  of  the  cases  to  which  we  are  re- 
ferred, and  which  are  relied  upon  to  support  the  judgment, 
shows  uniformly  some  circumstance  or  circumstances  rea- 
sonably inconsistent  with  suicide  which  are  not  found  in 
this  case.  In  Stephenson  v.  Bankers^  X.  Asso.  (Iowa),  79  N. 
Vol.  105—15 


226  SUPREME  COURT  OF  "WISCON-Sm.         [105- 

Agen  vs.  The  Metropolitan  Life  Ins.  Ca 

"W".  Eep.  459,  which  is  probably  as  strong  a  case  as  can  be- 
referred  to,  it  was  said  that  the  direction  of  the  bullet  and 
position  of  the  body  w^re,  or  might  reasonably  be  consid- 
ered, inconsistent  with  the  theory  that  the  deceased  fired 
the  shot.  In  Walcott  v,  Metropolitcm  L,  Ins.  Co,  64  Vt.  221,  alK 
sence  of  powder  marks  under  the  peculiar  circumstances  of 
the  case  was  deemed  sufficient  to  carry  the  case  to  the  jury, 
relying  on  3  Whart.  &  S.  Med.  Jur.  (4th  ed.),  §  287,  as  to  the 
probable  appearance  of  gunshot  wounds  where  a  shot  has- 
been  fired  with  the  muzzle  of  the  gun  in  close  proximity 
with  the  body.  Experience  shows  and  adjudged  cases  as 
well,  as  before  indicated,  that  the  Wharton  theory  is  not 
very  reliable  in  case  of  a  shot  being  fired  by  a  modern  re- 
vplver.  In  Beckett  v.  N.  W.  M.  A.  Aaso.  67  Minn.  298,  the^ 
body  of  the  deceased  was  found  in  an  out  of  the  way  place 
where  he  might  easily  have  been  murdered  by  some  person 
and  then  his  body  so  arranged  as  to  indicate  self-destruction. 
We  could  go  on  through  all  the  cases  cited  and  show  that 
while  the  courts,  in  some  of  them  at  least,  appear  to  have 
permitted  conjecture  to  prevail  over  reason,  in  no  case  do 
the  facts  point  to  suicide  so  as  to  exclude  every  other  rea- 
sonable hypothesis  as  clearly  as  in  the  one  before  us. 

We  have  discussed  the  question  for  decision  at  much 
greater  length  than  was  necessary  in  order  to  reach  a  satis- 
factory conclusion  and  state  clearly  the  reasons  therefor,  but 
the  subject  is  of  sufficient  importance  to  render  all  that  ha& 
been  said  quite  proper.  It  is  considered  that  the  evidence 
shows  that  Griffin  intentionally  destroyed  his  life,  that  such 
fact  appears  with  such  clearness  as  to  leave  no  room  for 
any  other  reasonable  hypothesis,  that  the  motion  for  the  di- 
rection of  a  verdict  should  have  been  granted,  and  failing: 
in  that,  the  court  should  have  set  aside  the  verdict  and 
granted  a  new  trial.  In  reaching  this  conclusion  full  eflfect 
has  been  given  to  all  legal  presumptions  in  plaintiff's  favor, 
and  the  rule  that  the  burden  of  proof  was  on  the  defendant 
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to  satisfy  the  jury,  by  a  preponderance  of  the  evidence,  that 
GriflSn  died  by  suicide.    The  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 
By  the  Court. —  So  ordered. 

"WiNSLow,  J.  I  respectfully  dissent  in  this  case,  because 
I  think  the  circumstances  shown  by  the  evidence  are  fully 
as  consistent  with  the  theory  of  accidental  shooting  as  with 
the  theory  of  suicide,  and,  if  such  be  the  case,  the  law  is  well 
settled  that  the  legal  presumption  is  against  suicide,  and 
must  prevail.  With  all  deference  to  the  opinion  of  the 
court,  I  must  be  allowed  to  say  that  there  are  important 
facts  in  the  case  which  are  not  stated  in  that  opinion.  Some 
of  these  facts  I  will  briefly  state.  In  the  first  place,  there 
was  substantially  no  evidence  of  a  previous  suicidal  intent. 
The  deceased  had  never  made  a  threat  of  suicide,  so  far  as 
the  evidence  shows,  nor  does  it  appear  that  there  was  any 
substantial  cause  for  unhappiness  or  despondency  on  his 
part.  It  is  true  that  one  witness  testified  that  at  some  time 
in  1894,  before  the  marriage  of  the  deceased,  he  asked  the 
witness  if  she  thought  life  was  worth  living,  and  that  he 
then  appeared  despondent;  while  another  witness  says  that 
he  seemed  despondent  in  December  just  before  the  shoot- 
ing, but  the  remoteness  of  the  first-named  incident,  in  point 
of  time,  as  well  as  the  utter  absence  of  any  other  testimony 
indicating  any  thought  of  suicide,  deprive  it  of  any  sub- 
stantial weight,  especially  in  view  of  the  fact  that  there  is 
considerable  evidence  given  by  his  familiar  friends  to  the 
effect  that  he  had  no  financial  troubles,  and  that  he  was  al- 
ways good  natured  and  happy,  even  up  to  the  very  day  of 
the  shooting.  Certainly  it  cannot  be  said  that  suicidal  in- 
tent or  any  reasonable  cause  for  suicide  appeared  in  the  evi- 
dence. While  not  by  any  means  controlling,  absence  of 
motive  or  previous  suicidal  intent  is  always  an  important 
consideration. 
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Again,  the  condition  of  the  pistol  with  which  the  shot  was 
fired  is  not  adverted  to  in  the  opinion  of  the  court.  .  The 
pistol  was  brought  into  court,  and  was  sent  up  with  the  rec- 
ord. It  was  a  cheap  self-cocking  revolver  called  the  Amer- 
ican bull  dog.  By  reason  of  some  defect  in  its  mechanism, 
the  cylinder  would  easily  turn  in  either  direction  while  the 
hammer  was  down,  so  that  the  hammer  would  rest  upon  a 
loaded  cartridge.  When  so  turned,  it  seems  unquestionable 
that,  if  the  hammer  was  struck,  the  pistol  would  be  dis- 
charged. The  hammer  was  a  projecting  one,  and,  if  the 
pistol  fell,  the  chances  of  the  hammer  striking  and  explod- 
ing the  cartridge  upon  which  it  might  be  resting  seem  to 
me  very  great.  Now,  it  appears  by  the  testimony  of  Mrs. 
Burgraflf,  who  lived  below,  that  just  before  the  shot  she 
heard  '^a  quick  racket,  as  if  some  one  had  run  against  some- 
thing like  a  chair,"  and  the  witnesses  who  first  came  into 
the  room  after  the  shot  all  testify  that  there  was  a  chair  close 
to  the  deceased,  partly  overturned.  These  two  pieces  of 
testimony  seem  to  fairly  demonstrate  that  some  accident 
happened  with  the  chair  before  the  shot.  Did  the  deceased 
stumble  over  it  or  against  it?  We  do  not  know.  But  cer- 
tainly the  theory  that  he  did  so  would  have  strong  evidence 
in  its  support.  Now,  if  he  did  so  while  taking  the  revolver 
from  his  pocket  to  put  in  the  commode  before  going  to  bed 
(as  the  evidence  showed  his  custom  was),  does  it  not  appear 
entirely  possible  and  probable  that  it  might  have  fallen  and 
struck  the  hammer  upon  some  part  of  the  chair,  and  so  dis- 
charged it? 

Another  fact  comes  in  here.  The  evidence  shows,  without 
substantial  contradiction,  that  the  revolver  was  not  held 
close  to  the  head,  but  at  least  a  foot  from  it.  This  is  in 
part  shown  by  the  evidence  of  the  physicians  who  performed 
an  autopsy  and  removed  the  brain.  They  agree  that  there 
were  no  marks  of  powder  or  discoloration  from  burning  in 
the  brain,  and  they  also  agree  that,  if  the  pistol  was  pressed 
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close  against  the  skull,  there  must  be  such  marks.  The  ex- 
pert witness  called  by  the  defendant  does  not  dispute  this 
proposition.  The  fact  is  undisputed  that  there  were  no  pow- 
der marks  or  burns  on  the  face.  The  remaining  cartridges 
were  afterwards  fired  from  the  pistol,  and  it  was  found  that, 
at  a  distance  of  a  foot  or  fourteen  inches,  tissue  paper  and 
cotton  batting  would  be  powder  burned.  The  conclusion 
is  inevitable  that  the  pistol,  when  it  exploded,  was  more 
than  one  foot  from  the  face.  Now,  it  is  believed  that,  in 
case  of  deliberate  suicide,  the  unhappy  actor  is  far  more 
likely  to  press  the  pistol  against  a  vital  part,  in  order  to 
make  sure  work,  than  to  hold  it  awkwardly  at  a  distance. 
Sut  in  this  case  the  pistol  was  undoubtedly  at  a  distance; 
and  can  it  be  said  that  it  is  more  likely  that  it  was  held  by 
the  deceased  at  a  distance,  and  deliberately  fired,  than  that 
the  deceased,  by  some  mischance,  fell  over  the  chair,  dropped 
the  revolver,  and  that  the  hammer  struck,  and  exploded  it 
accidentally  ?  The  fact  that  the  bullet  entered  the  head  at 
right  angles  throws  little  light  upon  the  question.  It  is  a 
circumstance,  of  course,  to  be  considered  by  the  jury,  but 
not  controlling.  It  is  not  demonstrated  by  the  evidence 
that  the  man  was  standing  when  the  ball  was  fired.  He 
may  have  been  partly  down,  or  falling,  and  no  one  is  wise 
enough  to  be  able  to  say  that  his  head  could  not  have  been 
in  the  proper  position  to  receive  the  shot  in  the  way  in 
which  it  was  received,  if  it  were  accidentally  fired.  Again 
all  the  testimony  of  Mrs.  GriflBn  as  to  what  took  place  in 
their  rooms  that  evening  before  the  shot  was  fired,  which 
tends  to  rebut  the  theory  of  suicide,  is  rejected  as  false.  I 
shall  not  go  over  it  in  detail,  but  simply  say  that,  to  my 
mind,  it  is  entirely  credible,  and  is  not  so  completely  over- 
come by  the  other  evidence,  or  the  inferences  to  be  drawn 
from  such  other  evidence,  that  the  court  can  say  that  it 
must  be  rejected  as  incredible. 
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I  have  thus  briefly  referred  tio  the  principal  additional 
facts  which  seem  to  me  to  make  this  case  a  proper  case  for 
the  jury,  within  a  line  of  cases  numerous  and  well  estab- 
lished, some  of  which  I  cite.  Horns  B,  Asso.  v.  Sargent,  142 
U.  S.  691 ;  Stephenson  v.  Banlcers^  L,  Asso,  (Iowa),  79  N.  "W. 
!Rep.  460;  Tra/velers*  Im.  Co,  v.  Nittcrhousey  11  Ind.  App.  155. 
Under  the  reasoning  of  these  authorities,  some  of  which  are 
more  extreme  in  their  facts  than  the  present  case,  I  can- 
not agree  that  the  unquestioned  presumption  of  accidental 
death  was  so  negatived  by  the  evidence  in  this  case  as  to 
justify  the  court  in  taking  the  case  from  the  jury.  I  have 
nothing  to  take  back  from  what  was  said  in  the  Rei%8  Case, 
100  Wis.  266.  There  is,  in  my  judgment,  no  substantial 
similarity  between  the  two  cases,  except  that  the  death  was 
the  result  of  a  pistol  wound  in  each  case.  Not  only  was  the 
suicidal  intent  proved  to  a  demonstration  in  that  case,  but 
the  deceased  made  an  unsuccessful  attempt  to  cut  bis  throat 
the  night  preceding  his  death.  He  purchased  the  revolver 
and  ammunition  on  the  day  of  his  death,  and  took  them  to 
his  rooms,  with  the  avowed  purpose  of  suicide,  and  resisted 
attempts  to  take  the  weapon  away,  then  went  into  a  room 
alone,  and  shortly  afterward  the  fatal  shot  was  heard.  The 
conclusion  that  the  case  was  one  of  suicide  was  inevitable. 

It  is  said  in  the  opinion  of  the  court  in  the  present  case 
that,  if  there  is  room  for  a  reasonable  inference  under  the 
evidence  inconsistent  with  the  theory  of  suicide,  the  case 
was  one  for  the  jury.  This  is  but  another  way  of  expressing 
the  principle  that,  if  reasonable  minds  viewing  the  evidence 
may  differ  in  their  conclusions  therefrom,  the  question  should 
be  submitted  to  the  jury.  Two  members  of  this  court,  as 
well  as  the  trial  judge  and  the  jury,  who  saw  and  heard  the 
witnesses,  have  reached  a  different  conclusion  as  to  the  infer- 
ences fairly  deducible  from  the  evidence  from  that  reached 
by  a  majority  of  this  court.    Is  it  not  an  extreme  statement 
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to  say,  as  is  said  in  the  opinion,  that  *'  different  minds  can- 
not reasonably  come  to  different  conclusions  from  the  evi- 
dence ?  " 

Dodge,  J.  I  concur  in  the  views  expressed  by  Mr.  Justice 

WiNSLOW. 

A  motion  for  a  rehearing  was  denied  January  9, 1900. 


Beinkeb  and  others,  Bespondents,  vs.  Bsinkeb  and  others, 

Appellants. 

November  £4, 1899 —January  9, 1900. 

Fraudulent  conveyances:  Partition:  Debtor  and  creditor, 

1.  Defendant  B.,  who  was  the  owner  of  an  undivided  half  of  two  certain 
lots,  plaintiffs  owning  the  other  undivided  half,  conveyed  his  share 
to  his  wife  in  fraud  of  his  creditors.  The  premises  were  partitioned 
by  commissioners,  who  awarded  plaintiffs  one  lot  and  R's  wife  the 
other,  on  condition  that  she  pay  plaintiffs  |1,000,  which  was  done 
and  mutual  deeds  of  release  executed  and  delivered.  Thereafter 
plaintiffs,  who  had  become  judgment  creditors  of  R,  brought  this 
action  to  set  aside  R's  conveyance  of  the  lot  to  his  wif&  Held,  that 
while  the  division  of  the  property  was  made  an  equal  one  by  the 
payment  of  the  |1,000  and  neither  party  had  a  greater  amount  of 
value  than  before,  yet  R's  wife  had  invested  $1,000  of  money  in  land, 
and  hence  has  a  greater  interest  hi  the  lot  than  she  had  before. 

H,  Whether  the  money  was  the  wife's  separate  property,  or  her  hus- 
band's money,  there  could  be  no  recovery  in  such  an  action  which 
would  affect  the  interest  purchased  by  the  $1,000,  and  the  judgment 
should  be  so  framed  as  to  secure  the  wife  an  interest  or  lien  upon 
the  lot  to  that  amount,  paramount  to  plaintiffs'  claim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
•county:*  A.  J.  Vdtje,  Judge.  Affirmed  in  part;  reversed  in 
jpart. 
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This  is  an  action  to  set  aside  certain  conveyances  of  real 
estate  as  fraudulent  and  void  as  to  the  creditors  of  the  de- 
fendant Henry  BHnlcer.  The  facts  are,  in  brief,  as  follows: 
The  plaintiffs  are  the  infant  heirs  of  one  Louis  Brinker,  de- 
ceased, intestate;  the  defendants  are  husband  and  wife.  On 
the  6th  of  November,  1889,  Henry  Brinker ^  being  indebted 
to  the  plaintiffs  in  the  sum  of  $3,133,  gave  his  notes  for 
that  sura  to  the  plaintiffs'  guardian,  secured  by  mortgage 
on  certain  lands  in  Ashland  and  Oneida  counties,  and  cer- 
tain lands  in  the  city  of  Ashland,  none  of  which  are  involved 
in  this  action.  The  plaintiffs'  guardian  assigned  a  part  of 
the  notes  to  third  persons,  and  retained  a  part  thereof. 
The  notes  not  being  paid  when  due,  the  mortgage  was  fore- 
closed by  the  holders,  the  mortgaged  lands  sold,  and  a  de- 
ficiency judgment  rendered  in  favor  of  the  plaintiffs  on  the 
4th  of  October,  1893,  for  $1,384.76,  which  is  still  unpaid. 
Prior  to  the  commencement  of  this  action,  execution  was- 
issued  upon  such  judgment,  and  returned  unsatisfied.  At 
the  time  of  the  execution  of  the  mortgage  Henry  Brinker 
owned  in  severalty  lots  1,  2,  and  3,  of  block  107,  in  EUis'a 
division,  city  of  Ashland,  which  was  his  homestead;  alsO' 
lot  14,  block  54,  in  this  division;  also  the  S.  "W.  J  of  section 
12,  township  44,  range  3,  in  Ashland  county.  Henry  Brinker 
also  owned  at  the  same  time  an  undivided  half  of  lots  19 
and  20,  block  111,  of  Vaughn's  division  in  the  city  of  Ash- 
land, and  the  plaintiffs  owned  the  other  undivided  half  of 
said  lots  19  and  20.  On  the  15th  of  January,  1890,  Henry 
conveyed  to  his  wife,  through  a  third  person,  without  con- 
sideration, all  of  said  property,  to  wit,  lots  1,  2,  and  3,  block 
107,  lot  14,  block  54,  the  S.  W.  i  of  section  12,  township  44, 
range  3,  and  the  undivided  half  of  lots  19  and  20,  block  111. 
In  May,  1890,  partition  proceedings  were  had  in  the  county 
court  of  Ashland  county,  and  commissioners  appointed  ta 
partition  said  lots  19  and  20  between  the  owners  thereof. 
The  commissioners  found  and  reported  that  lot  20  was  worth 
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more  than  lot  19  on  account  of  a  building  thereon,  and  they 
awarded  it  to  Sophia  Brinker  on  payment  by  her  of  $1,000 
to  the  plaintiffs,  and  they  awarded  lot  19  to  the  plaintiffs. 
The  payment  of  $1,000  was  made,  and  mutual  deeds  of  re- 
lease exchanged,  in  order  to  carry  out  the  partition. 

Upon  those  facts  the  court  decided  that  the  deeds  of  Henry 
Brinker  to  his  wife,  and  the  conveyances  by  which  the  title 
of  lot  20  was  vested  finally  in  the  wife,  were  fraudulent  and 
void  as  to  creditors  of  Henry  Brinker,  except  as  to  lots  1, 
2,  and  3  of  block  107,  which  constituted  Henry  Brinker^s 
homestead,  and  that  Sophia  Brinker  knew  and  participated 
in  the  fraudulent  intent  of  Henry  Brinker;  and  all  of  said 
conveyances  were  set  aside  as  to  creditors,  and  said  lands 
declared  subject  to  levy  and  sale  upon  execution  upon  the 
plaintiffs'  judgment.  From  this  judgment  the  defendants 
appeal. 

For  the  appellants  there  was  a  brief  by  Tomkina  <b  Mer- 
rill  J  and  oral  argument  by  W.  M.  Tomkins. 

Adolph  Kam^neberg,  for  the  respondents. 

WiNSLow,  J.  There  is  no  ground  which  we  have  been 
able  to  find  in  the  record  for  disturbing  the  findings  of  fact 
upon  which  the  voluntary  deed  from  Henry  Brinker  to  his 
wife  through  Damity  was  held  to  be  fraudulent  and  void. 
The  evidence  was  entirely  sufficient  to  support  such  findings, 
and  hence  they  must  be  considered  as  final. 

A  difficulty  occurs  as  to  lot  20,  which  necessitates  modifi- 
cation of  the  judgment.  As  appears  by  the  statement  of 
facts,  lots  19  and  20  were  originally  owned  by  the  plaintiffs 
and  the  defendant  Henry  Brinker  in  undivided  equal  shares. 
The  defendant  then  fraudulently  conveyed  his  undivided 
half  to  his  wife,  Sophia.  In  the  course  of  partition  proceed- 
ings thereafter  had,  Sophia  was  awarded  lot  20  ahd  the 
plaintiffs  lot  19;  but,  lot  20  being  more  valuable  than  lot 
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19,  it  was  determined  that  Sophia  should  pay  $1,000  to  the 
plaintiffs  to  make  an  equal  partition,  which  was  done,  and 
"deeds  of  release  were  exchanged.  The  court  held  that  this 
transaction  gave  neither  the  defendant  Sophia  nor  the  plaint- 
iffs any  more  or  less  property  than  thej^  had  before  the  par- 
tition, and  hence  that  it  did  not  in  any  way  affect  the  relief 
to  which  the  plaintiffs  were  entitled. 

The  fallacy  of  this  reasoning  is  apparent.  While  the  di- 
vision of  the  property  was  made  an  equal  one  by  the  pay- 
ment of  the  $1,000,  and  neither  party  had  any  greater 
amount  of  value  than  before,  still  the  fact  that  Sophia  had 
invested  $1,000  of  money  in  land,  and  hence  had  a  greater 
interest  in  land  than  she  had  before,  was  lost  sight  of.  She 
had  converted  $1,000  of  money  into  land ;  hence  her  interest 
in  real  estate  was  greater  in  that  amount.  If  this  money 
was  paid  out  of  her  separate  estate,  the  interest  in  land 
which  she  purchased  therewith  was  her  separate  property; 
-and,  having  been  purchased  of  the  plaintiffs,  and  paid  for, 
and  not  of  her  husband,  the  plaintiffs  could  not  set  the  con- 
veyance of  that  interest  aside.  If,  however,  as  seems  to  be 
claimed,  it  was  purchased  with  her  husband's  money,  and 
not  with  her  separate  estate,  then  the  title  to  that  extent 
vested  in  her,  subject  to  a  trust  in  favor  of  all  of  her  hus- 
band's creditors,  and  one  of  such  creditors  cannot,  by  an 
action  like  the  present,  obtain  a  preference  over  the  others. 
Miner  v,  Zane,  87  Wis.  348.  In  either  event  there  can  be 
no  recovery  which  would  affect  that  interest  in  this  action, 
and  the  judgment  should  be  so  framed  as  to  secure  to  Sophia 
an  interest  or  lien  upon  lot  20  to  the  amount  of  $1,000  par- 
amount to  the  claim  of  the  plaintiffs. 

So  much  of  the  judgment  as  divests  the  defendant  Sophia 
£ri?iker  of  an  interest  in  or  lien  upon  lot  20  to  the  extent 
of  $1,000  must  be  reversed,  and  the  remainder  of  the  judg- 
ment aflRrmed,  and  the  action  remanded,  with  directions  to 
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modify  the  judgment  in  accordance  with  this  opinion,  so  as 
to  preserve  the  rights  of  Sophia  Brinher  as  to  said  $1,000 
interest  or  lien. 

By  the  Court,—  It  is  so  ordered.  If  o  costs  will  be  taxed 
in  favor  of  either  party,  except  the  fees  of  the  clerk  of  this 
court,  which  will  be  taxed  against  the  respondents. 


FuLLEB  and  others,  Eespondents,  vs.  Abbe,  Appellant 

Decetnber  15, 1899— January  P,  1900,  4? !^^i 

105        285 
Trusts  and  trustees:  Accounting:  Disbursements  of  trustee.  jl^        128 

1.  At  the  time  of  certain  condemnation  proceedings  concerning  lands 

belonging  to  plaintiffs  resulting  in  a  substantial  award,  the  defend- 
ant, a  trustee  in  respect  thereto,  had  repudiated  the  trust  which 
was  afterwards  established  in  this  action  and  in  which  the  trustee 
thereafter  acquiesced.  An  accounting  being  taken,  wherein  the 
trustee  was  charged  with  the  proceeds  received  by  reason  of  such 
condemnation  proceedings^  and  thereby  plaintiffs  had  the  benefit 
thereof,  they  are  liable  to  the  trustee  for  necessary  disbursements 
that  benefited  or  were  intended  to  benefit  the  estate, 

2.  In  an  accounting  between  a  trustee  and  cestuis  que  irustent,  the 

trustee  cannot  be  charged  with  moneys  received  from  one  of  the 
cestuis  que  trustent  by  way  of  a  personal  loan. 
a  A  trustee,  while  denying  the  trust  and  claiming  all  the  property  as 
his  own,  is  in  no  position  to  charge  the  cestuis  que  trustent  or  their 
property  with  his  own  services,  or  that  of  his  agents  or  attorneys, 
in  respect  to  the  property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pakish,  Circuit  Judge.  Modified  and  af- 
firmed. 

For  the  appellant  there  were  briefs  by  TomJdns  c&  MerriUy 
and  oral  argument  by  W,  M.  Tomlcins, 

For  the  respondents  there  was  a  brief  by  DickinsoTij  Ken- 
nedy cfe  Graham,  and  oral  argument  by  K  C.  Kennedy. 
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Cassodat,  C.  J.  It  appears  from  the  record,  in  effect,  that 
in  1862  one  Albert  Fuller,  a  brother  of  the  plaintiffs  and  the 
defendant,  died  seised  of  the  lands  described,  and  which  he 
had  previously  purchased  of  one  Edwin  Ellis;  that  for  con- 
venience, he  had  allowed  the  record  title  to  remain  in  Ellis; 
that  upon  his  death  his  title  and  interest  in  the  lands  de- 
scended  to  and  became  the  property  of  his  father,  David  L. 
Fuller;  that  for  convenience,  and  to  have  such  title  become 
vested  in  the  parties  to  this  action,  David  L.  Fuller  conveyed 
the  same  by  quitclaim  deed  to  Ellis,  January  2, 1872,  and  for 
the  same  purpose,  and  in  pursuance  of  an  agreement  or  under- 
standing between  the  parties  hereto,  Ellis  conveyed  the  same 
to  the  defendant  January  8,  1872;  that  the  defendant  paid 
nothing  for  or  on  account  of  such  conveyance,  but  took  and 
received  the  same  for  the  use  and  benefit  of  herself  and  the 
plaintiffs;  that  in  1884  the  defendant  repudiated  such  trust, 
and  commenced  selling  and  conveying  portions  of  such  lands 
for  her  own  benefit,  without  consulting  the  plaintiffs,  or  any 
of  them,  and  that  such  sales  and  conveyances  for  her  own 
benefit  continued  in  one  or  more  years  thereafter,  and  before 
the  commencement  of  this  action;  that  by  reason  of  the  de- 
fendant denying  all  right,  title,  or  interest  of  the  plaintiffs 
in  such  lands  the  plaintiffs  commenced  this  action  about  Jan- 
uary 1, 1892,  to  have  the  rights  of  each  of  the  four  plaintiffs 
and  the  defendant  herein  adjudicated,  and  to  compel  the  de- 
fendant to  account  for  the  moneys  she  had  realized  from 
such  sales  and  from  the  plaintiffs  on  account  of  such  lands; 
that  the  defendant  answered,  and  the  trial  resulted  in  a  de- 
cree entered  March  19,  1895,  and  in  which  the  defendant 
acquiesced.  Thereupon  the  cause  was  referred  to  a  referee 
to  state  an  account,  and  upon  the  coming  in  of  the  report  of 
such  referee  the  trial  court  found,  April  19,  1899,  in  effect, 
that,  after  crediting  the  defendant  with  all  suras  advanced 
or  paid  by  her  as  therein  stated,  and  charging  her  with  all 
sums  received  by  her,  with  interest  as  therein  stated,  and 
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the  costs  and  disbursements  of  this  action,  there  was  due  to 
the  defendant  $396.26,  computed  as  therein  stated.  Judg- 
ment was  thereupon  entered  to  the  effect  that  upon  each  of 
the  plaintiffs  paying  to  the  defendant  one  fourth  of  the 
amount  so  found  due  to  her  the  undivided  one-fifth  part  of 
such  lands  should  be  adjudged  to  be  in  the  plaintiffs,  respect- 
ively, and  that  the  defendant  should  accordingly  convey  the 
same  to  them  respectively.  From  that  portion  of  the  decree 
adjudging  that  the  defendant  was  only  entitled  to  $396.26 
the  defendant  brings  this  appeal. 

Exception  is  taken  because  the  court  refused  to  allow  to 
the  defendant  $76.25,  paid  out  and  expended  in  18S5  by  her 
in  certain  condemnation  proceedings  of  a  certain  portion  of 
the  lands  in  question  for  railroad  purposes.  The  items  mak- 
ing up  the  amount  consisted  of  $55  paid  by  her  for  attor- 
ney's services  against  the  railroad  in  such  proceedings,  and 
$16.25  for  his  expenses  while  engaged  in  such  proceedings, 
and  $5  for  a  deed.  The  only  plausible  objection  to  such  al- 
lowance is  that  at  and  before  the  time  of  making  such  pay- 
ments the  defendant  had  denied  such  trust,  and  claimed  that 
the  property  condemned  was  her  own.  Undoubtedly,  a 
court  of  equity  has  large  discretion  in  the  matter  of  reim- 
bursing a  trustee  for  expenses  paid  and  incurred  under  such 
circumstances.  2  Beach,  Trusts,  §  728.  But  it  seems  that, 
*^  where  a  trustee  engages  in  litigation  in  good  faith,  acting 
from  a  regard  to  the  interests  of  the  trust  estate,  the  costs 
will  be  made  a  charge  on  the  estate."  Id.  It  has  been  held 
by  this  court  that^  where  an  assignment  for  the  benefit  of 
creditors  was  made  to  a  married  woman,  before  the  statute 
was  amended  so  as  to  authorize  her  to  act  in  that  capacity, 
the  assignment  was  void,  but  that,  notwithstanding  such  fact, 
since  she  had  acted  under  the  direction  of  the  court,  and 
in  perfect  good  faith,  believing  the  assignment  to  be  valid, 
she  should  be  allowed  for  all  such  necessary  disbursements 
as  benefited,  or  were  intended  to  benefit,  all  the  creditors  of 
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the  estate;  but  that  she  was  not  entitled  to  commissions. 
T.  T.  Eaydock  C,  Co.  v.  Pier,  74  Wis.  582;  S.  G.  78  Wis.  579. 
In  the  condemnation  proceedings  in  the  case  at  bar  the  de- 
fendant received,  by  reason  of  such  proceedings,  over  $1,200, 
and  the  same  was  charged  up  against  her  in  this  action,  and 
hence  the  plaintiffs  had  the  benefit  of  such  proceedings,  and 
are  liable  for  their  share  of  such  disbursements. 

Exception  is  taken  because  in  such  accounting  the  court 
charged  the  defendant  with  $100  received  by  her  in  or  about 
the  autumn  of  1873  from  the  plaintiff  Jane,  and  one  half  of 
which  belonged  to  the  plaintiff  Sarah.  It  appears  from  the 
testimony  of  Jane  that  the  defendant  borrowed  the  $100  for 
the  purpose  of  building  a  piazza  on  her  house.  There  is  na 
pretense  that  it  was  advanced  to  pay  taxes,  although  Jame 
claims  that  she  subsequently  told  the  defendant  that  she 
could  use  it  in  paying  taxes.  But  that  is,  in  effect,  denied 
by  the  defendant.  But,  conceding  it  to  be  true,  yet  we  per- 
ceive no  valid  reason  why  such  personal  loan,  made  eighteen 
3'^ears  prior  to  the  commencement  of  this  action,  should  be 
charged  up  to  the  defendant  in  such  accounting. 

We  must  hold  that  the  court  improperly  disallowed  the 
defendant's  claim  for  $76.25,  and  improperly  charged  the 
defendant  with  the  $100  mentioned ;  but  we  find  no  sub- 
stantial ground  for  disturbing  the  judgment  in  any  other 
respect.  Certainly  the  defendant,  while  denying  the  trust, 
and  claiming  all  the  property  as  her  own,  was  in  no  position 
to  charge  the  plaintiffs  or  the  property  with  her  services  or 
services  of  her  agents  or  attorneys  in  respect  to  the  same. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed and  modified  to  the  extent  above  indicated,  but  other- 
wise is  aflirmed.  The  clerk  of  this  court  will  only  allow  the 
defendant  one  half  of  the  taxable  costs  in  this  action. 
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Shafkb,  Appellant^  vs.  Citt  of  Eau  Claibe,  Eespondent. 

December  16, 1899— January  9, 1900.  US ^ISJ 

Bm  of  exceptions:  Settlement  after  expiration  of  time  for  appeal:  Prac- 
tice: Evidence:  Remarks  of  judge:  Privileged  communications:  Phy* 
sicians:  Cross-examination:  Witnesses. 

1  Where  an  appeal  is  duly  taken  and  a  proposed  bill  of  exceptions  duly' 
served  within  two  years  from  the  rendition  of  the  judgment,  the 
court  has  power,  in  the  absence  of  a  mandatory  limitation  by  stat- 
ute, to  settle  such  bill  after  the  two  years  allowed  for  appeal  have 
expired 

a  Language  used  in  Evans  v.  St  Paul  F.  iSb  M,  Ins.  Co.  54  Wis.  522,  in- 
dicating an  absence  of  pouter  to  settle  a  bill  of  exceptions  after  the 
two  years  allowed  for  appeal  have  expired,  field  to  be  inaccurate, 
and  to  be  intended  rather  as  establishing  a  rule  of  practice  than 
as  denying  jurisdiction. 

3.  As  a  rule  o£  practice,  only  to  be  departed  from  when  both  parties 
stipulate  it,  a  bill  of  exceptions  should  not  be  settled  after  the  two- 
years  allowed  for  an  appeal  have  expired. 

i.  In  an  action  for  personal  injuries  caused  by  a  defective  bridge,  it  i» 
proper,  for  the  purpose  of  showing  that  the  city  should  have  had 
notice  of  the  defect  in  question,  to  call  a  witness  who  was  well  ac- 
quainted  with  the  bridge  and  ask  him  as  to  the  general  condition 
of  the  approach  where  the  accident  happened,  at  the  time  of  the 
accident;  and  remarks  of  the  court  on  sustaining  an  objection 
thereto,  in  substance,  that  it  is  useless  to  talk  about  the  bridge 
being  old  and  rotten,  and  that  a  verdict  would  not  be  allowed  to 
stand  that  was  contrary  to  what  the  judge  knew  to  be  the  fact  of 
his  own  knowledge,  are  erroneous,  being  a  distinct  invasion  of  the 
province  of  the  jury. 

5t  Under  sec.  4075,  Stats.  1898,  it  is  error  to  permit  the  physician  who 
treated  the  plaintiff  after  the  accident  to  testify,  against  objection, 
to  disclosures  made  by  her  to  him,  and  to  what  he  discovered  by 
examination  of  her  person,  to  enable  him  to  prescribe  for  her. 

6.  Under  sea  4073,  Stats.  1898,  it  is  proper  to  prove  upon  cross-examina- 
tion, by  proper  questions,  that  the  witness  had  been  convicted  of  a 
criminal  offense. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  W.  F.  Bailey,  Circuit  Judge.    Eeveraed. 
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This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  traveling  over  a  certain 
bridge  in  the  city  of  Eau  Claire^  which  injuries  were  al- 
leged to  have  been  caused  by  reason  of  the  want  of  repair 
of  said  bridge.  The  insufficiency  complained  of  was  that  a 
piece  of  scantling  composing  a  part  of  the  railing  of  the 
bridge  had  become  loose  at  one  end,  and  swung  away  from 
the  railing,  and  that  while  she  was  crossing  said  bridge  in 
a  buggy  the  driver  drove  close  to  the  rail,  in  order  to  pass 
some  teams  going  in  the  opposite  direction,  and  that  while 
so  passing  the  loose  end  of  the  scantling  caught  in  some 
manner  against  some  part  of  the  buggy,  and  was  forced  up 
into  the  buggy,  striking  the  plaintiff  and  injuring  her.  The 
■claim  was  properly  presented  to  the  common  council  of  the 
city,  and  disallowed,  and  appeal  was  duly  taken  to  the  cir- 
<5uit  court  for  Eau  Claire  county.  The  defendant  by  answer 
admitted  that  the  bridge  was  a  part  of  the  highway,  but 
denied  any  negligence,  and  set  up  the  plaintiff's  contribu- 
tory negligence.  The  action  was  tried  before  a  jury,  and  a 
general  verdict  for  the  defendant  was  rendered,  and  from 
judgment  in  accordance  with  the  verdict  the  plaintiff  ap- 
peals. 

For  the  appellant  there  were  briefs  by  Frawley^  Bundy 
d:  WUcoXy  attorneys,  and  li.  JD.  Whitfordy  of  counsel,  and 
•oral  argument  by  T.  K  Frawley, 

James  Wickharrhy  for  the  respondent. 

WiNSLow,  J.  The  errors  claimed  are  all  based  upon  rul- 
ings made  upon  the  trial.  Prior  to  the  argument  the  re- 
spondent moved  to  strike  out  the  bill  of  exceptions  because 
not  settled  within  two  years  from  the  date  of  the  judgment, 
and  this  motion  must  first  be  disposed  of.  It  appears  that 
judgment  was  perfected  November  25,  1895,  but  no  notice 
of  entry  thereof  was  ever  given.  A  proposed  bill  of  excep- 
tions was  served  July  29,  1897.    Amendments  were  pro- 
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posed  by  the  respondent  September  25th  following,  in  the 
form  of  a  motion  to  substitute  the  reporter's  minutes  for  the 
proposed  bill.  This  was  agreed  to  by  the  appellant,  and 
the  same  was  thereafter  perfected  under  the  direction  of  the 
respondent's  attorney,  but  not  fully  completed  until  Decem- 
ber 29,  1897,  when  it  was  stipulated  in  writing  by  the  at- 
torneys of  both  parties  that  the  same  be  signed  without 
notice,  and  it  was  then  settled  and  signed  by  the  trial  court. 
Some  amendments  were  subsequently  made  in  the  bill  on 
motion  of  the  respondent.  The  appeal  was  duly  perfected 
October  13,  1897.  Thus,  the  situation  is  that  the  appeal 
was  duly  taken,  and  a  proposed  bill  of  exceptions  served, 
within  two  years  from  the  rendition  of  the  judgment,  but 
the  bill  itself  was  finally  settled  after  the  expiration  of  the 
two  years,  for  the  convenience  of  the  respondent,  and  in 
pursuance  of  an  express  stipulation.  It  is  insisted  in  sup- 
port of  the  motion  that  the  court  had  no  power  to  settle  a 
bill  of  exceptions  after  the  two  years  allowed  for  an  appeal 
had  expired,  notwithstanding  the  fact  that  an  appeal  had 
been  taken  in  due  time. 

There  is  no  statute  thus  limiting  the  time  within  which  a 
bill  of  exceptions  must  be  settled,  but  reliance  is  placed 
upon  the  cases  of  Cameron  v.  SuUivan^  15  "Wis.  510,  Evans 
V.  St  Patd  F.  cfe  M.  Jns.  Co.  54  Wis.  522,  and  JUiUer  v. 
State^  77  Wis.  271.  That  there  is  language  in  these  cases 
apparently  justifying  the  contention  cannot  be  denied.  In 
Cameron  v.  Sullivan  an  appeal  had  been  taken  within  the 
two  years,  but  the  bill  of  exceptions  was  settled  after  the 
expiration  of  two  years,  and  it  was  stricken  out  on  the  sole 
ground  that  there  was  no  statute  or  rule  of  court  author- 
izing the  settling  of  the  bill  "  after  such  a  lapse  of  time."  In 
Evans  v.  St.  Paul  F.  &  M.  Ins.  Co.  it  was  said  that  "  when 
the  time  for  appealing  has  expired  the  circuit  court  loses  all 
power  to  enlarge  the  time  for  settling  the  bill  of  exceptions 
in  the  case."  It  is  to  be  noted  that  it  did  not  appear  in  that 
Vol.  105—16 
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case,  so  far  as  the  record  shows,  that  any  appeal  had  been 
taken  from  the  judgment.  In  Miller  v,  State^  which  was  isi 
criminal  case,  it  was  held  that  a  bill  of  exceptions  could  not 
be  legally  settled  and  signed  after  the  expiration  of  two 
years  from  the  date  of  the  judgment,  although  in  that  case 
a  writ  of  error  had  been  duly  sued  out  within  the  two  years. 
The  case  of  Ray  v.  Hixon^  90  Wis.  39,  also  has  some  bear- 
ing on  the  subject;  for  in  that  case  it  was  said,  upon  the 
authority  of  Evmxs  v.  St.  Paul  F.  dk  M.  Ins,  Co.,  that  when 
there  is  no  right  of  appeal  there  is  no  right  to  settle  a  bill 
of  exceptions.  In  none  of  the  cases  does  it  appear  that  there 
was  a  stipulation  of  the  parties  authorizing  the  settlement 
of  the  bill  of  exceptions  after  the  expiration  of  the  two- 
years,  as  there  was  in  the  case  before  us. '  If,  however,  the 
court  has  no  power  to  settle  a  bill  after  the  two  years  has 
expired,  as  it  has  no  power  to  permit  an  appeal  after  the 
time,  then  even  a  stipulation  of  the  parties  could  not  confer 
that  power,  because  it  is  a  question  of  jurisdiction.  It  i» 
not  easy  to  see  upon  what  line  of  reasoning  the  power  or 
jurisdiction  is  denied,  in  the  absence  of  a  mandatory  statute. 
As  has  been  said,  there  is  no  statutory  provision  cutting  off 
the  right  to  settle  a  bill  at  the  end  of  two  years  from  the 
rendition  of  the  judgment.  There  is  a  provision  that  serv- 
ice of  the  proposed  bill  must  be  made  within  sixty  days 
after  the  service  of  notice  of  the,  entry  of  the  judgment 
(sec.  2876,  Stats.  1898),  and  this  is  really  the  only  time  lim~ 
itation  set  by  the  statute  upon  service  of  the  bill.  In  the 
present  case  there  was  no  notice  of  the  entry  of  the  judg- 
ment served ;  hence  the  sixty-day  limitation  does  not  apply. 
With  regard  to  this  limitation  it  has  been  expressly  held 
that  the  court,  after  expiration  of  the  sixty-day  limit,  ha* 
power  to  grant  leave  to  serve  a  bill  {Kelly  v.  Fond  du  LaCy 
29  Wis.  439);  also,  that,  where  the  bill  was  served  and  set- 
tled after  the  sixty-day  limit  had  expired,  it  will  be  pre-^ 
sumed  that  such  settlement  was  allowed  by  the  court  upon. 
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sufficient  showing  {NiZson  v.  Morae^  52  Wis.  240).  So  it  is 
clear  that  the  sixty-day  limit  is  not  jurisdictional. 

Some  light  is  also  thrown  upon  the  subject  by  examina- 
tion of  the  ancient  practice.  Prior  to  the  passage  of  stat- 
tutes  regulating  the  practice  it  was  universally  the  rule  that 
the  settlement  of  the  bill  must  be  made  before  the  close  of 
the  trial  term,  yet  it  was  always  held  that  this  time  might 
be  extended  by  order  of  the  court,  or  by  agreement  of  the 
parties  waiving  the  settlement  at  the  term.  3  Ency.  of  PL 
&  Pi:.  466-469,  and  notes.  These  rulings  could  never  have 
been  made  if  the  question  were  simply  one  of  power  or  juris- 
diction. In  view  of  these  well-established  principles,  and 
the  absence  of  any  mandatory  limitation  by  statute,  we  are 
inclined  to  hold  that  the  language  of  the  court  in  Eva/ns  v. 
St.  Pcnd  F,  c&  M.  Ins.  Co.^  mpra^  indicating  an  absence  of 
power  to  settle  a  bill  of  exceptions  after  the  two  years  has  ex- 
pired, is  inaccurate,  and  was  intended  rather  as  establishing 
a  rule  of  practice  than  as  denying  jurisdiction.  As  a  rule 
of  practice,  only  to  be  departed  from  when  both  parties 
stipulate  to  waive  it,  we  think  it  is  entirely  reasonable,  and 
we  should  not  feel  called  upon  to  disturb  it;  but,  as  an  abso- 
lute denial  of  power,  we  are  unable  to  agree  with  it.  This 
conclusion  results  necessarily  in  a  denial  of  the  motion,  on 
the  ground  that  the  parties  stipulated  to  the  settlement  after 
the  two  years  had  expired,  and  hence  waived  the  rule. 

Passing  to  the  merits  of  the  case,  we  find  several  reasons 
why  the  judgment  must  be  reversed: 

1.  The  plaintiflF  called  a  witness  who  was  well  acquainted 
with  the  bridge,  and  asked  him  as  to  the  general  condition 
of  the  approach,  where  the  accident  happened,  at  the  time 
of  the  accident,  for  the  express  purpose  of  showing  that  the 
city  should  have  had  notice  of  the  defect  in  question.  This 
was  proper,  under  repeated  rulings  of  this  court.  Conrad 
V.  Ellington^  104  Wis.  367;  Olson  v.  Luck,  103  Wis.  33.  The 
court  sustained  an  objection  to  the  question,  and  remarked: 
"  We  know  when  that  east  approach  was  built.    It  is  useless 
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to  talk  about  that  being  old  and  rotten  along  there,  or  any- 
thing of  the  kind.  Any  verdict  that  the  jury  would  find 
that  is  contrary  to  what  I  know  to  be  the  fact  from  my 
own  personal  knowledge  I  would  not  allow  to  stand  for  a 
minute."  Other  rulings  and  remarks  of  a  similar  character 
were  made  by  the  court  as  the  case  proceeded.  It  seems 
almost  unnecessary  to  say  that  such  remarks  as  those  quoted 
above  are  erroneous,  because  they  are  a  distinct  invasion  of 
the  province  of  the  jury. 

2.  The  defendant  called  the  physician  who  treated  the 
plaintiff  after  the  accident,  and  was  allowed  to  show  by 
him  (against  objection  and  exception  on  the  ground  of  privi- 
leged communication)  all  that  the  plaintiff  disclosed  to  him, 
and  all  that  he  discovered  by  examination  of  her  person,  to 
enable  him  to  prescribe  for  her.  This  was  error,  under  the 
statute  (sec.  4076,  Stats.  1898).  Brnjle  v.  N.  F.  M.  R.  'Asbo.  95 
Wis.  312;  McGowan  v.  Supreme  Court  L  0.  K  104  Wis.  173. 

3.  One  of  the  defendant's  witnesses  who  had  testified  as 
to  the  condition  of  the  bridge  was  asked  upon  cross-exam- 
ination whether  ho  had  not  been  convicted  of  a  criminal 
offense,  and  the  court  sustained  an  objection  to  the  ques- 
tion, remarking:  "You  have  not  shown  only  by  one  man, a 
stranger  out  in  the  country,  that  anybody  saw  it  down  dur- 
ing that  time;  so  it  isn't  necessary  to  ask  this  man  whether 
he  has  been  convicted  of  a  criminal  offense  or  "not.  It  would 
not  affect  his  testimony,  unless  it  was  a  felony,  and  then  it 
would  be  a  question  for  the  jury."  The  sustaining  of  the 
objection  may  have  been  proper,  under  the  rule  laid  down 
in  Sieher  v,  Amunaon^  78  Wis.  679,  because  the  question  did 
not  fix  time  and  place;  but  it  was  not  objected  to  nor  ruled 
out  on  that  ground,  but  upon  the  general  ground  that  it  was 
inadmissible.  It  was  certainly  proper  to  prove  the  fact  by 
proper  questions  upon  cross-examination  under  the  statute 
(sec.  4073,  Stats.  1898);  and  attention  is  now  called  to  the 
incorrect  ground  upon  which  the  ruling  was  based  simply  in 
order  to  avoid  confusion  upon  a  new  trial. 
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Various  objections  and  exceptions  were  urged  to  rulings 
upon  hypothetical  questions  put  to  medical  witnesses,  but  it 
is  not  deemed  necessary  to  treat  them.  The  law  on  this  sub- 
ject is  so  fully  covered  by  recent  decisions  of  this  court  that 
there  can  be  no  serious  .difficulty  upon  a  new  trial. 

By  the  Court, —  Judgment  reversed,  and  action  remanded 
for  a  new  trial.  ' 


Sradlet  and  others,  Appellants,  vs.  Deli^  Lumbeb  CoMPAinr, 

Eespondent. 

DecenCber  16, 1899 -^January  9, 1900. 

Ocvemment  land:  Patents:  Certificate  of  location:  Jurisdiction  of  suT' 
veyor general:  CoUaierai  attack:  Comity:  "Legal representatives:*' 
Evidence:  Alteration  of  written  instruments:  New  trial, 

1  In  an  action  wherein  plaintiffs'  title  to  certain  real  estate  depended 
on  a  patent,  issued  on  a  certificate  of  location  in  favor  of  G.  or  his 
legal  representatives  indorsed  by  the  surveyor  general  of  the  dis- 
trict of  Louisiana  that  from  evidence  filed  in  his  office  D.  was  such 
representative*  it  appeared  from  the  record  of  the  proper  parish 
court  of  Louisiana  that,  G.  having  died,  the  land  claim  in  question 
had  been  inventoried,  appraised,  duly  sold  to  D.,  and  the  sale  con- 
firmed by  the  judgment  of  the  court.  Hetd,  that  defendant,  with- 
out in  some  way  connecting  itself  with  the  descendants  of  G.,  could 
not  attack  plaintiffs'  title  for  fraud  in  the  ancillary  proceedings 
leading  up  to  the  issue  of  the  patent  by  the  government 

&  Under  act  of  Congress  approved  June  2, 1858,  it  was  the  duty  of  the 
surveyor  general  of  the  district,  upon  satisfactory  proof  that  the 
claim  had  been  confirmed  and  was  unsatisfied,  to  issue  to  the  claim- 
ant or  his  legal  representatives  a  certificate  of  location.  Being  au- 
thorized by  the  statute  to  issue  the  certificate  to  the  claimant's 
representatives,  he  was  clothed  with  power  to  ascertain  and  deter- 
mine who  such  representatives  were,  and  having  made  it  pursuant 
to  authority  of  law,  his  determination  is  prima  fade  evidence  of 
the  fact. 

8.  The  test  in  such  cases  is  whether  the  officer  had  power  to  enter  upon 
the  inquiry,  not  whether  his  conclusion  in  the  course  of  it  was 
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right;  and  the  power  having  been  exercised  in  a  proper  case  it  is 
not  open  to  collateral  att<ack. 
4b.  The  courts  of  this  state  are  bound  to  give  full  faith  and  credit  to  the 
judicial  proceedings  of  the  parish  courts  of  Louisiana  in  succession 
proceedings. 

5.  The  term  'Megal  representatives*'  as  used  in  the  patent  in  question 

embraces  a  representative  by  contract,  a  grantee  or  assignee,  as  well 
as  a  representative  by  operation  of  law. 

6.  When  the  bare  inspection  of  a  written  instrument  reveals  the  fact 

that  it  has  been  altered  in  the  respect  claimed,  by  a  different  hand, 
it  is  error  to  receive  it  in  evidence  until  such  alteration  is  explained. 

7.  On  motion  for  a  new  trial  in  an  action  for  unlawfully  cutting  and 

removing  timber,  the  facts  that  plaintiffs'  counsel  had  been  given 
to  understand  that  title  to  the  land  in  question  would  be  conceded 
on  the  trial,  and  that  a  tender  of  judgment  had  been  made, —  in 
connection  with  the  personal  assurances  of  defendant's  officers  that 
its  claim  of  title  had  been  abandoned,  the  indefinite  way  in  which 
such  claim  was  set  up  in  its  answer,  and  the  failure  to  make  timely 
rulings  on  the  reception  of  evidence, —  presented  a  case  in  which  a 
new  trial  should  have  been  granted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.    Reversed. 

The  complaint  in  this  action  alleges  that  the  plaintiffs 
were  the  owners  of  certain  lands  (describing  four  forties), 
and  that  on  October  1, 1893,  and  at  other  times  thereafter, 
the  defendant  unlawfully  entered  thereon,  cut  and  removed 
timber  therefrom,  and  manufactured  the  same  into  lumber, 
to  plaintiffs'  damage  $16,000.  The  answer  admits  that  plaint- 
iffs were  the  owners  of  all  of  the  lands  described  except 
one  forty,  described  as  S.  W.  J  of  N.  E.  i,  sec.  15,  T.  42, 
E.  7.  Denies  wilful  cutting.  Admits  entry  on  the  land  last 
described,  and  cutting  400,000  feet.  Claims  entry  was  in 
good  faith,  in  the  honest  belief  that  it  was  the  owner  thereof 
under  mesne  conveyances  from  Henry  "W.  Early  and  others, 
who  made  a  cash  entry  of  the  same  at  the  United  States 
land  office  at  Stevens  Point,  Wisconsin,  on  August  9,  1872. 
Sets  out  the  receiver's  duplicate  receipt  in  full.  Admits  that 
its  contractor  cut  a  few  trees  over  the  line  on  one  forty, 
and  some  timber  on  another,  in  making  a  road,  without  its 
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knowledge  or  consent.  The  defendant  made  a  tender  of 
judgment  for  the  cutting  done  on  the  S.  W.  i  of  N .  E.  i,  sec. 
15  (being  the  forty  which  it  is  claimed  was  included  in  the 
receiver's  receipt)  of  $1,052.83,  and  for  the  cutting  on  the 
other  land  it  tendered  judgment  for  $40  besides  costs.  The 
tender  was  refused.  The  chief  controversy  on  the  trial  was 
over  the  title  to  the  S.  W.  i  of  N.  E.  i,  sec.  15. 

To  establish  title  on  the  part  of  plaintiffs,  they  introduced 
in  evidence  a  patent  from  the  United  States  dated  May  1, 
1875,  which  recited: — certain  provisions  of  an  act  of  Con- 
gress approved  June  2,  1858,  entitled  "  An  act  to  provide 
for  the  location  of  certain  confirmed  private  land  claims  in 
the  state  of  Missouri,  and  for  other  purposes; "  that  in  con- 
formity to  said  act  the  surveyor  general  of  the  United  States 
for  the  state  of  Louisiana  issued  his  certificate  of  location 
in  full  satisfaction  of  the  unlocated  and  unsatisfied  claim  of 
James  Goyne,  entered  in  the  report  of  James  O.  Cosby,  and 
confirmed  by  act  of  Congress  approved  March  3, 1819;  and 
that  it  appeared  that  such  certificate  had  been  deposited  in 
the  land  oflice  at  Wausau,  Wisconsin,  and  had  been  located 
on  the  land  described,  in  part  satisfaction  of  the  claim  of 
fiaid  James  Goyne, —  whereupon  "the  United  States  of 
America,  in  consideration  of  the  premises,  and  in  conformity 
with  the  aforesaid  act  of  Congress  of  June  2,  1858,  have 
given  and  granted,  and  by  these  presents  do  give  and  grant, 
unto  the  said  James  Goyne  or  his  legal  representatives  the 
tract  of  land  above  described;  to  have  and  to  hold  the  same, 
together  with  all  the  rights,  privileges,  immunities,  and  ap- 
purtenances, of  whatsoever  nature  belonging,  unto  the  said 
James  Goyne  or  his  legal  representatives,  and  to  his  or  their 
heirs  and  assigns,  forever."  The  plaintiffs  further  offered 
in  evidence  a  certified  copy  of  the  original  certificate  of 
location,  dated  June  29, 1872,  signed  by  the  surveyor  gen- 
eral, with  a  certificate  of  the  acting  commissioner  of  the 
general  land  office  that  it  was  receivable  at  any  of  the  land 
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oflBices  of  the  United  States  except  in  certain  states  named, 
and  that  the  patent,  when  issued,  should  be  in  the  name  of 
James  Goyne  or  his  legal  representatives.  On  the  back  of 
the  certificate  of  location  was  the  following  certificate: 

"  OflBice  of  the  Surveyor  General,  District  of  Louisiana. 
New  Orleans,  August  31st,  June  29th,  1872.  I  certify  that, 
from  the  evidence  filed  in  this  office,  W.  T.  Dugan  is  the 
legal  representative  of  James  Goyne,  and  as  such  is  entitled 
to  recover  on  this  scrip.  E.  W.  Foster, 

"  Surveyor  General,  Louisiana." 

In  addition,  the  plaintiffs  offered  a  transcript  of  the  pro- 
ceedings and  record  of  the  parish  court  of  the  parish  of  St. 
Helena,  Louisiana,  in  the  matter  of  the  succession  of  James 
Goyne,  deceased,  from  which  it  appeared  that  the  land 
claim  of  Goyne  was  inventoried,  appraised,  and  duly  sold 
to  W.  T.  Dugan,  and  duly  confirmed  by  the  judgment  of 
the  court.  Plaintiffs  then  traced  title  to  themselves  from 
Dugan  by  mesne  conveyances. 

In  support  of  its  claim  defendant  offered  the  receiver's 
duplicate  receipt  before  referred  to,  which  was  objected  to 
on  the  ground  that  it  appeared  on  its  face  to  have  been 
altered.  After  some  discussion,  ruling  was  reserved,  and 
defendant  offered  proof  that  its  grantors  had  paid  taxes  on 
the  land  for  a  number  of  years,  commencing  with  1873. 
Later  in  the  proceedings  the  court  announced  that  the  re- 
ceipt would  be  received  in  evidence  on  the  question  of  de- 
fendant's good  faith  in  entering  upon  the  land,  and  that  he 
would  reserve  a  ruling  on  its  admission,  as  bearing  on  the 
question  of  title.  No  formal  ruling  on  that  question,  how- 
ever, was  ever  made. 

After  considerable  evidence  had  been  offered  on  the  sub- 
ject of  the  cutting  and  the  value  of  the  timber,  the  court 
submitted  a  special  verdict  to  the  jury,  who  found  substan- 
tially as  follows:  (1)  That  the  timber  cut  and  removed  from 
the  S.  W.  i  of  N.  E.  i,  sec.  15,  was  500,000  feet.    (2)  That 
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the  value  of  the  timber  as  it  stood  on  the  land  was  $2  per 
thousand.  (3)  That  the  highest  market  price  for  the  logs 
at  any  time  while  they  were  in  the  possession  of  the  de- 
fendant was  $4  per  thousand.  (4)  That  defendant  acquired 
title,  and  entered  on  said  forty,  believing  such  title  to  be 
valid.  (5)  That  defendant  cut  24,000  feet  of  timber  on  the 
other  lands.  (6)  That  the  value  of  such  timber  on  the 
land  was  $48.  (So  question  No.  7.)  (8)  That  the  plaintiffs 
were  the  owners  of  said  timber.  (Answered  by  stipulation.) 
(9)  That  the  plaintiffs  at  the  time  of  the  cutting,  and  since, 
were  the  owners  of  the  logs  and  lumber  cut  on  the  S.  W.  J 
of  N.  E.  i,  sec.  16.  This  question  was  answered  in  the  af- 
firmative by  direction  of  the  court,  subject  to  his  opinion 
on  the  question  of  title  reserved.  (10)  That  the  said  re- 
ceiver's receipt  was  in  the  same  condition  with  respect  to 
alteration  as  when  it  was  delivered  to  the  parties  therein 
named  by  the  receiver  of  the  land  office. 

Upon  the  coming  in  of  the  verdict,  plaintiffs  made  a  mo* 
tion,  upon  the  minutes  of  the  court  and  upon  the  affidavits 
of  plaintiffs'  counsel  and  John  J.  Jenkins,  to  strike  out  ques- 
tion 10  and  its  answer,  or  to  set  aside  the  answer  and  make 
a  negative  one,  and  to  give  judgment  for  the  plaintiffs  not- 
withstanding said  answer,  because  it  was  against  the  evi- 
dence, or  to  grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  inadvertence,  and  excusable  neglect,  as 
set  forth  in  the  affidavits.  This  motion  was  denied.  The 
affidavit  of  Jenkins  was  to  the  effect  that  he  had  examined 
the  original  papers  on  file  in  the  general  land  office  at 
"Washington,  and  that  the  disputed  forty  was  not  described  in 
the  receiver's  receipt  or  register's  certificate.  Mr.  James's 
affidavit  sets  out  that  he  had  been  given  to  understand  by 
the  officers  of  defendant  that  they  had  no  title  to  the  land 
in  question,  and  that  the  actual  title  would  be  conceded  in 
plaintiffs  at  the  trial.  He  then  set  out  certain  facts  tend- 
ing to  excuse  the  nonproduction  of  the  records  of  the  land 
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office  at  the  time.  He  attached  to  his  affidavit  a  copy  of 
the  original  application  to  enter  the  land  covered  by  the 
receiver's  receipt  offered  in  evidence,  in  which  the  tract 
covering  the  land  in  question  was  described  as  the  N.  i  of 
the  N.  E.  i  instead  of  the  W.  i  of  the  N.  E.  J  of  section  15, 
and  did  not  include  the  disputed  forty. 

After  the  denial  of  the  motion  for  a  new  trial  the  court 
made  findings  of  fact,  in  which  he  set  out  many  of  the  facts 
hereinbefore  stated,  including  the  facts  found  by  the  jury 
and  the  facts  as  to  the  proceedings  in  the  parish  court  of 
Louisiana;  and  therefrom  he  concluded,  as  a  matter  of  law, 
•that  W.  T.  Dugan  did  not  become  entitled  to  any  part  of  the 
estate  of  James  Goyne,  and  was  not  shown  to  be  his  legal 
o-epresentative  by  virtue  of  the  proceedings  in  said  parish 
court,  and  that  plaintiffs  had  no  title  to  said  forties;  that 
defendant  is  the  owner  of  said  land  by  virtue  of  the  receiv- 
er's receipt  before  mentioned;  that  the  answer  to  question  9 
should  be  changed  to  the  negative;  that  the  plaintiffs  were 
the  owners  of  the  other  lands  described,  and  entitled  to  judg- 
anent  for  the  value  of  the  timber  cut  thereon ;  and  judgment 
for  plaintiffs  for  $62.40  was  ordered.  Exceptions  to  the 
finding  were  taken,  and  from  the  judgment  so  entered  the 
plaintiffs  take  this  appeal. 

F.  W,  JajTies,  for  the  appellants. 

W.  F,  Bailey^  for  the  respondent. 

Babdeen,  J.  In  so  far  as  the  plaintiffs'  title  depends  upon 
the  certificate  of  location,  and  the  record  and  proceedings 
in  the  parish  court  of  Louisiana  in  the  matter  of  the  succes- 
sion of  James  Goyne,  it  differs  in  no  material  respect  from 
that  had  under  consideration  in  the  case  of  Simmons  v.  Saulj 
138  TJ.  S.  439.  That  case,  however,  was  a  direct  proceeding 
by  the  legal  descendants  of  the  holder  of  the  inchoate  land 
claim,  against  the  holder  of  the  title  to  land  entered  upon  a 
^e  of  the  scrip  under  succession  proceedings,  to  set  aside 


Wis.]  JANUARY  TEEM,  1900.  251 

Bradley  and  others  ▼&  Dells  Lumber  Ckx  , 

sach  proceedings  and  to  charge  the  holder  of  the  title  as 
trustee.  In  this  case  the  defendant  seeks  to  challenge  the 
plaintiffs'  title  without  in  any  way  connecting  itself  with 
the  descendants  of  Goyne.  If  its  title  under  the  receiver's 
receipt  fails,  the  proposition  is  too  clear  for  discussion  that 
the  defendant  cannot  attack  the  plaintiffs'  title  for  fraud  in 
the  ancillary  proceedings  leading  up  to  the  issue  of  the  pat- 
ent from  the  government.  The  rule  is  well  established  that 
when  the  United  States  have  transferred  public  lands  by 
patent  the  legal  title  passes  to  the  patentee  named  in  the 
patent,  although  he  may  have  obtained  it  by  fraud  or  for- 
gery. "  The  patent  conveys  the  legal  title  to  the  patentee, 
and  cannot  be  revoked  or  set  aside,  except  upon  judicial  pro- 
ceedings instituted  in  behalf  of  the  United  States."  In  re 
Emhlen,  161  U.  S.  52,  and  cases  cited.  In  the  case  at  bar 
counsel  for  defendant  has  attacked  the  proceedings  of  the 
parish  court  of  Louisiana,  through  which  the  plaintiffs  claim 
title,  on  the  ground  that  the  court  was  without  jurisdiction, 
and  that  the  whole  proceeding  was  fraudulent  and  void  as 
against  the  descendants  of  James  Goyne.  If  it  be  admitted* 
that  the  defendant '  is  in  position  to  avail  itself  of  this  de- 
fense, still  every  question  he  has  raised  in  that  respect  was 
most  strenuously  urged  in  Simviona  v.  Sa/ul^  138  U.  S.  439, 
and  decided  adversely  to  such  contention.  Nothing  that  we 
can  say  will  add  to  the  force  or  weight  of  that  decision.  It 
goes  over  the  ground  fully,  and,  covering  as  it  does  the  ques- 
tion of  the  faith  and  credit  which  courts  of  other  states  are 
bound  to  give  to  the  judicial  proceedings  of  the  parish  courts 
of  Louisiana  in  succession  proceedings,  we  feel  bound  to  fol- 
low it.  The  case  of  Weeks  v.  M.,  Z.  S.  &  W.  B,  Co,  78  Wis. 
501,  was  decided  prior  to  the  announcement  of  the  decision 
in  Simmons  v.  Sa/ul,  138  U.  S.  439,  and  in  so  far  as  it  runs 
counter  to  the  rules  established  in  that  casd  it  must  yield. 

Here  the  plaintiffs  offered  proof  of  a  patent  from  the  United 
States  to  "James  Goyne  or  his  legal  representatives; "  also, 
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a  certificate  of  location,  viseed  by  the  acting  commissioner  of 
the  general  land  office,  upon  which  was  noted  the  certificate 
of  the  surveyor  general  of  Louisiana  that,  from  the  evidence 
filed  in  his  office,  W.  T.  Dugan,  the  person  through  whom 
plaintiffs  claimed,  was  the  legal  representative  of  James 
Goyne.  This  evidence  of  itself  made  at  least  2i  prima  facie 
showing  of  title  m  ttie  plaintiffs.  The  third  section  of  the 
act  of  Congress  approved  June  2, 1858,  made  it  the  duty  of 
the  surveyor  general  of  the  district  in  which  the  land  claim 
was  located,  upon  satisfactory  proof  that  such  claim  had 
been  confirmed  and  was  unsatisfied,  to  issue  to  the  "  claimant 
or  his  legal  representatives  "  a  certificate  of  location  for  a 
quantity  of  land  equal  to  that  so  confirmed  and  unsatisfied. 
If  the  surveyor  general  may  issue  the  certificate  of  location 
to  the  claimant's  legal  representatives,  as  the  act  provides, 
certainly  he  was  clothed  with  power  to  ascertain  and  deter- 
mine who  such  representatives  were.  He  could  not  fulfill 
the  requirements  of  the  law  unless  he  made  such  determina- 
tion, and,  having  so  made  it  pursuant  to  authority  of  law,  it 
•  was  at  \^2&\*  prima  fa/Ae  evidence  of  the  fact.  The  power 
was  incident  to  the  duty  to  be  performed,  and  having  been 
exercised  in  a  proper  case,  it  may  well  be  claimed  that  it 
was  impervious  to  collateral  attack.  The  test  in  such  cases 
is  whether  the  officer  had  power  to  enter  upon  the  inquiry, 
not  whether  his  conclusion  in  the  course  of  it  was  right. 
The  following  cases  bearing  upon  this  question  may  be  con- 
sulted with  profit:  New  Dunderberg  M,  Co.  v.  Old,  25  C.  C. 
A.  116;  U.  S.  V.  W,  cfe  St  P.  R.  Co.  67  Fed.  Eep.  948;  Beard 
V.  Federy,  3  Wall.  478;  TJ.  S.  v.  Arredondo,  6  Pet.  691-729; 
Hay  del  v.  Dufre»ne,  17  How.  26;  Chouteau^ %  Heirs  v.  TJ.  S. 
9  Pet.  147;  Lee  v.  Johnson,  116  U.  S.  48;  Burgess  v.  Gray,  16 
How.  48;  Connoyer  v.  Schaefer,  22  Wall.  254. 

The  patent  in  this  case  runs  to  "  James  Goyne  or  his  rep- 
resentatives," and  the  trial  court  held  that  it  was  not  shown 
by  the  transcript  of  the  pi:oceedings  in  the  parish  court  of 
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Louisiana  or  otherwise  that  W.  T.  Dugan  was  the  "  legal 
representative"  of  Goyne.  If  this  conclusion  was  based 
upon  the  assumption  that  such  proceedings  did  not  show 
jurisdiction,  then,  as  we  have  seen,  such  conclusion  was  con- 
trary to  Simmons  v.  Saul,  138  U.  S.  439,  and  Garrett  v.  Boe- 
mg^  68  Fed.  Rep.  51,  and  cannot  stand.  If  his  judgment  was 
founded  upon  the  suggestion  that  Dugan,  as  the  purchaser 
at  the  probate  sale,  is  not  such  "  legal  representative  "  as  the 
law  contemplates,  his  conclusion  is  equally  infirm.  "  The 
term  *  legal  representative,'  as  used  in  the  patent,  embraces 
a  representative  by  contract,  a  grantee  or  assignee,  as  well 
as  a  representative  by  operation  of  law."  Copp,  Pub.  Land 
Laws  (1875),  796;  2  Copp,  Pub.  Land  Laws  (1882),  1009; 
Eogan  v.  Page^  2  Wall.  607;  Cai^penter  v.  RcmneU^  19  Wall. 
138. 

The  plaintiffs  having  shown,  both  by  the  certificate  of  the 
surveyor  general  and  the  proceedings  of  the  parish  court, 
that  Dugan  was  the  "  legal  representative  "  of  Goyne,  their 
title  to  the  land  was  absolute,  for  the  purpose  of  this  case, 
unless  the  defendant  had  ^  superior  title  under  the  receiv- 
er's receipt  offered  in  evidence.  When  it  was  offered  it  was 
objected  to  because  it  appeared  upon  its  face  to  have  been 
altered,  an  "N"  having  apparently  been  changed  to  a  "  W." 
After  some  parleying  between  counsel  and  the  court,  it  was 
admitted  in  so  far  as  it  bore  on  the  question  of  defendant's 
good  faith  in  acquiring  title  and  cutting  the  timber,  but  the 
court  reserved  a  ruling  as  to  its  bearing  on  the  question  of 
title.  Without  making  any  further  ruling  in  that  respect, 
the  court  submitted  to  the  jury,  against  plaintiffs'  objec- 
tion, a  question  whether  the  receipt  was  in  the  same  condi- 
tion with  respect  to  alteration  as  when  it  was  delivered  to 
the  parties  named  therein  by  the  receiver  of  the  land  oflBice. 
The  plaintiffs  requested  the  court  to  instruct  the  jury  to  an- 
swer the  question,  "No,"  which  was  denied.  The  jury  an- 
swered the  question  in  the  aflBrmative.    By  stipulation  of 
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the  parties  the  question  of  the  title  was  reserved  to  be  de- 
cided by  the  court.  After  the  verdict  of  the  jury  the  plaint- 
iffs made  a  seasonable  motion  for  a  new  trial,  stating  the 
grounds  as  will  more  fully  appear  in  the  statement  of  the 
case.  This  motion  was  denied,  and  the  court  thereupon 
made  findings  and  conclusions  that  plaintiffs  had  no  title, 
and  defendant  was  the  owner  of  the  forty  in  dispute.  Under 
the  proof  in  the  case,  we  think  the  court  was  clearly  in  error. 
A  bare  inspection  of  the  receipt  reveals  the  fact  that  it  had' 
been  altered  in  the  respect  claimed  by  a  different  hand  from 
that  which  wrote  the  body  of  the  receipt.  This  alteration 
becomes  much  more  glaring  by  inspection  under  a  glass. 
The  recent  case  of  Maldaner  v.  Smith,  102  Wis.  30,  reviewa 
the  authorities  upon  the  question  of  interlineations  and  al- 
terations of  written  instruments  so  fully  that  we  need  do- 
no  more  than  refer  to  it  to  ascertain  the  rule  prevalent  in 
this  state.  It  is  there  stated  in  effect  that  the  mere  fact  of 
an  alteration  or  interlineation  in  an  instrument  would  not 
call  for  explanation,  if  the  appearance  of  the  writing  and 
the  ink  are  such  as  to.  indicate  that  the  whole  was  written 
at  the  same  time  and  by  the  same  hand.  But  if  the  circum- 
stances are  such  as  to  point  to  a  change  or  alteration  in  a 
different  hand  or  in  different  ink,  and  that  it  must  have 
been  done  after  delivery,  the  rule  is  cogent  that  before  it 
can  be  received  in  evidence  such  alteration  must  be  explained. 
The  alteration  in  the  receipt  in  question  is  so  palpably  dif- 
ferent from  the  other  writing  therein  as  to  thrcfw  suspicion 
on  its  genuineness  and  to  call  for  some  explanation.  This, 
was  not  furnished.  The  only  evidence  at  all  bearing  upon 
that  question  was  that  of  Mr.  Bailey,  who  said  that  at  some 
indefinite  time  after  its  issue  it  came  to  his  hands,  and  was 
now  in  the  same  condition  as  when  he  received  it.  What- 
ever doubts  there  may  be  as  to  the  fact  of  alteration  are 
resolved  to  a  certainty  by  the  affidavits  used  on  the  motion 
for  a  new  trial.    Under  the  law  of  the  United  States,  per- 
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sons  desiring  to  purchase  land  at  private  sale  must  make  a> 
written  application,  describing  the  tract  sought  to  be  pur- 
chased, to  be  filed  by  the  land  officers  A  certified  copy  of 
the  application '  made  by  the  persons  to  whom  the  receipt 
was  issued  shows  that  they  applied  to  enter  the  N".  i  of  the 
S.  E.  J  of  section  15,  instead  of  the  W.  i;  and  the  duplicate 
receipt  on  file  in  the  land  office  at  Washington  shows  the 
same  thing.  But  one  conclusion  is  possible,  and  that  is  that 
the  receipt  must  have  been  changed  after  delivery.  The 
receipt  on  its  face  showing  such  evidence  of  alteration  as  to 
call  for  explanation,  the  court  ought  not  to  have  considered 
it  on  the  question  of  title,  without  it. 

Moreover,  the  court,  under  the  circumstances,  ought  to 
have  granted  a  new  trial.  The  fact  is  undisputed  that 
plaintiffs'  counsel  was  given  to  understand  that  the  actual 
title  to  this  land  in  plaintiffs  would  be  conceded  on  the  trial. 
The  defendant  made  a  tender  of  judgment  for  the  cutting 
done  on  this  forty.  Under  date  of  January  3, 1896,  the  plaint- 
iffs wrote  the  defendant  as  follows:  "We  understand  from 
Mr.  V.  W.  James  that  you  have  given*  up  the  contest  on  the 
title  to  the  land,  viz.  the  S.  W.  i  of  the  N.  E.  i,  Sec.  15^ 
T.  42,  7  E.,  about  which  we  have  been  so  long  writing  you."" 
To  this  the  defendant  answered :  "  Replying  to  your  favor 
of  the  3rd  inst.,  will  say  we  have  a  warranty  deed  of  the 
land  in  question,  though,  as  explained  to  us  by  Mr.  James, 
we  expect  your  title  will  hold  good,  and  there  is  nothing 
for  us  to  do  but  settle  amicably  with  you,  which  we  wish 
to  do,  and  then  take  claims  ©a  our  grantors  for  reimburse- 
ment.'' This,  in  connection  with  personal  assurances  from 
the  officers  of  defendant  that  they  had'  abandoned  their 
claim  to  title,  and  the  rather  indefinite  way  in  which  their 
claim  of  title  i»  set  up  in  the  answerj  evidently  threw  the 
plaintiffs'  counsel  off  his  guard.  Add  to  this  the  tender  of 
judgment,  and  the  failure  of  the  court  to  make  a  timely  rul- 
ing on  the  reception  of  the  receipt  in.  evidence  without  lim:- 
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itation,  and  we  think  a  case  was  presented  where  the  court 
ought  to  have  given  the  plaintiffs  an  opportunity  to  furnish 
proof  as  to  the  facts  disclosed  by  the  records  of  the  land 
ofiSce.  If  the  facts  are  as  disclosed  in  the  affidavits,  the 
conclusion  seems  beyond  question  that  defendant  obtained 
no  title  under  its  receipt. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  nQ\{  triaL 


Hiles,  Bespondent,  vs.  Bsooks  and  others,  Appellants. 

December  16, 1899—  January  9, 1900, 

Bemiasion  of  part  ofjtidgment  after  appeal:  Mortgages:  Foreclosure  for 
instalments:  Judgment:  Practice:  Material  error, 

L  Where  a  judgment  of  foreclosure  is  entered,  containing  an  erroneous 
adjudication  as  to  interest,  the  service  and  filing  of  a  remission  of 
aU  claim  to  interest  in  excess  of  that  allowed  by  law  ipso  fa^Ao 
modifies  the  judgment  as  to  the.  rate  of  interest,  and  no  reversal  is 
necessary. 

2L  On  foreclosure  of  a  mortgage  for  instalments  or  interest  before  the 
whole  mortgage  debt  is  due,  the  provisions  of  sees.  3158-3160,  Stats. 
1808,  require  a  judicial  determination  as  to  the  situation  of  the 
premises  with  reference  to  their  sale  in  parcels  or  as  a  whole,  and 
the  omission  of  such  adjudication  from  the  judgment  is  a  material 
error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county :  James  O'Neill,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part. 

Defendants  appeal  from  a  default  judgment  of  foreclosure 
of  a  mortgage.  The  complaint  alleged  a  mortgage  securing 
$5,500  principal,  of  which  $1,000,  together  with  about  $500 
of  interest,  was  due,  and  of  which  the  rest  was  to  come  due 
at  yearly  intervals  extending  to  April,  1905,  The  judgment 
is  upon  one  of  the  usual  printed  forms.    It  appears  that  no 
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order  of  reference  was  made  to  ascertain  with  reference  to 
the  divisibility  of  the  property,  but  the  judgment  recites 
generally  that  the  plaintiff  presented  his  proofs  in  open 
court,  from  which  it  appeared  that  all  the  material  allega- 
tions of  the  complaint  were  true,  and,  by  reason  of  omission 
to  correct  that  form,  provided  for  ten  per  cent,  interest 
throughout.  It  also,  according  to  the  stereotyped  form, 
provided  "that  the  mortgaged  premises  described  in  the 
complaint,  or  so  much  thereof  as  may  be  suflScient  to  dis- 
charge the  amount  due  and  insalments  which  shall  hereafter 
grow  due  before  sale,  and  which  may  be  sold  separately 
without  material  injury  to  the  parties  interested,  be  sold  at 
public  auction,"  etc.  Otherwise,  there  was  no  adjudication 
as  to  the  divisibility  of  the  premises  for  purposes  of  sale,  or 
as  to  the  parcels  into  which  they  might  be  divided.  No 
reference  to  ascertain  that  fact  was  made.  Upon  the  next 
day  after  the  notice  of  appeal  was  served,  the  plaintiff  served 
and  filed  a  remission  of  all  claim  to  interest  in  excess  of  six 
per  cent,  per  annum  subsequent  to  said  judgment,  and  de- 
clared the  judgment  modified  accordingly. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  MacBride  cfe  MacBride. 

For  the  respondent  there  was  a  brief  signed  by  Williams 
<&  Conway^  attorneys,  by  Geo.  L.  WilliamSj  and  oral  argu- 
ment by  Geo.  Z.  WiUiame. 

Dodge,  J.  1.  Appellants  assign  error  upon  allowance  of 
ten  per  cent,  interest  after  judgment,  which  error,  confessed, 
is  claimed  to  have  been  cured  by  the  remittitur  filed.  The 
efficacy  of  the  remission  of  any  excessive  recovery,  before  an 
appeal  has  been  perfected,  to  justify  affirmance  or  dismissal, 
has  frequently  been  declared  and  recognized  by  this  court. 
Duffy  V.  Ilicket/j  68  Wis.  380;  Ednig  v,  Ilartman^  69  Wis. 
28;  LitHejohn  v.  Turner,  73  Wis.  119;  Ilogan  v.  La  Crosse, 
104  Wis.  106.  In  German  M.  F.  F.  Ins.  Co.  v.  Decker,  74 
VoulOS— 17 
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"Wis.  556,  the  consent  to  remit  and  the  motion  for  modifica- 
tion of  the  judgment  were  made  after  an  appeal  had  been 
taken.  The  court  in  that  case  did  not  recognize  this  as  a 
distinction,  but  said  that  no  order  modifying  the  judgment 
was  necessary;  that  a  party  who  has  recovered  judgment 
against  another  may  at  any  time  remit  any  portion  thereof; 
that  the  plaintiff  could  have  remitted  the  excess  of  interest 
by  his  own  act,  and  no  order  modifying  the  judgment  wa» 
necessary.  In  In  re  EUis,  97  Wis.  88,  93,  the  remission  was^ 
filed  after  the  appeal  was  perfected,  but  before  the  record 
had  been  transmitted,  and  was  held  effective  to  correct  the* 
judgment  and  justify  affirmance.  The  only  possible  distinc- 
tion which  exists  after  the  service  of  appeal  papers  is  that 
the  appellant  may  have  acquired  some  right  to  costs,  but, 
certainly,  before  he  had  incurred  the  labor  and  expenses  at- 
tendant upon  the  forwarding  of  the  record  to  this  court, 
those  costs  must  be  too  inconsiderable  to  justify  him  to  pro- 
ceeding with  litigation  after  all  the  rights  claimed  have  beea 
recognized  and  accorded  him.  It  would  not  be  for  the  public 
good  to  thus  promote  litigation,  and  prevent  its  terminatioa 
by  the  recognition  of  all  rights  claimed,  upon  so  trifling  con- 
sideration as  the  inchoate  right  to  costs  acquired  by  serving 
notice  of  appeal.  By  the  remittitur  the  judgment  in  this 
case  has  i^8o  facto  become  modified  as  to  the  rate  of  interest, 
and  needs  no  reversal ;  and,  if  the  error  in  the  awarding  of 
interest  were  the  only  one  here  presented,  we  should  be  in- 
clined to  dismiss  the  appeal,  as  we  did  in  Hogan  v.  La  Qroasey 
swpra. 

2.  The  judgment,  however,  fails  to  comply  with  sec.  3158, 
Stats.  1898,  which  provides  that,  in  case  of  foreclosure  for 
an  instalment  where  parts  of  the  mortgage  are  not  yet  due; 
the  court  "  shall  direct  a  reference  to  some  proper  person  to 
ascertain  and  report  the  situation  of  the  mortgaged  premises 
and  whether  they  can  be  sold  in  parcels  without  injury  to 
the  interests  of  the  parties;  and  if  it  shall  appear  that  they 
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can  be  so  sold  the  judgment  shall  direct  a  sale  in  parcels, 
specifying  them,  or  so  much  thereof  as  will  be  sufficient  to 
pay  the  amount  due  for  principal,  interest  and  costs."  Sec. 
3159  provides  for  orders  authorizing  sale  of  additional  par- 
cels upon  ensuing  defaults;  and  sec.  3160  provides  that,  if 
sale  in  parcels  is  not  feasible,  the  court  may  adjudge  sale  of 
the  whole,  and  direct  as  to  application  of  the  surplus  pro- 
ceeds. These  statutes  clearly  contemplate  and  require,  in 
case  of  foreclosure  of  a  mortgage  when  only  a  part  is  due, 
that  there  shall  be  an  adjudication  whether  or  not  the  prem- 
ises can  be  separated  so  that  only  enough  thereof  need  be 
sold  to  satisfy  the  portion  of  the  mortgage  which  is  due, 
and,  if  so,  that  the  court  shall  adjudicate  how  that  division 
shall  be  made.  In  reaching  such  conclusion  many  things 
are  to  be  taken  into  account:  the  situation  of  the  premises^ 
the  possible  impairment  of  their  value  by  separation,  the 
comparative  value  of  the  various  parcels  into  which  they 
may  be  separated,  as  well  as  any  homestead  rights  that  may 
exist  in  them.  A  judicial  decision  upon  these  important 
questions  is  essential  to  a  compliance  with  the  statute,  and 
its  omission  may  most  seriously  impair  the  rights  of  the 
mortgagor,  who  in  defaulting  has  a  right  under  the  statute 
to  expect  due  consideration  by  the  court.  Bdbcock  v.  I^erryj 
8  Wis.  277;  Brockway  v.  Nev^ton^  49  Wis.  406,  409;  Ontario 
Bank  v.  Strong^  2  Paige,  301.  In  Indiana,  where  the  statute 
on  this  subject  is  like  our  own,  the  necessity  of  judicial  de- 
termination, and  reversibility  in  case  of  its  omission,  have 
been  repeatedly  decided.  Cubberly  v.  Wine^  13  Ind.  353; 
Wainscott  v.  Silvers^  13  Ind.  497,  501 ;  Brugh  v.  Darst^  16 
Ind.  79;  Frame  v.  Bellj  16  Ind.  229;  Knarr  v.  Conaway^  42 
Ind.  260,  266;  Oriffin  v.  Reia,  68  Ind.  9,  14. 

The  phraseology  of  the  judgment  before  us  is  ambiguous. 
It  may  be  read  as  declaring  that  enough  of  the  premises  to 
satisfy  the  amount  due  can  be  sold  separately,  or  as  leaving 
that  fact  to  be  ascertained  by  the  sheriff.    If  the  former 
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-constructioiij  which  is  contended  for  by  respondent,  be  con- 
ceded, still  the  command  of  the  statute  that  the  parcels  be 
43pecified  is  disobeyed.  The  judgment  in  such  cases  should 
-declare  a  judicial  decision,  either  that  the  mortgaged  prem- 
ises cannot  be  sold  in  parcels  without  injury,  etc.,  or  that 
they  can;  and,  if  the  latter  conclusion  is  reached,  it  should 
describe  the  parcels,  and  the  order  of  their  sale.  Brugh  v. 
Daraty  supra;  Knarr  v,  Conaway^  supra.  A  form  of  adju- 
dication on  this  subject  given  in  3  Barb.  Ch.  Prac.  740, 
illustrates  the  purpose  of  our  statutes.  The  judgment  must 
l^e  reversed  as  to  that  portion  ordering  sale  of  the  premises, 
and  the  cause  remanded  with  directions  to  take  evidence, 
either  by  a  reference  or  before  the  court,  and  therefrom  to 
adjudge  as  to  manner  of  sale,  in  compliance  with  sees.  3158, 
S159,  or  sec.  3160,  Stats.  1898,  and  to  modify  the  existing 
judgment  by  incorporating  therein  such  adjudication. 

JSy  the  Court. —  That  portion  of  the  judgment  ordering 
and  directing  sale  of  the  mortgaged  premises  is  reversed; 
otherwise,  the  judgment  is  affirmed.  The  cause  is  remanded 
to  the  circuit  court  for  further  proceedings  in  accordance 
with  law  and  this  opinion. 


Tbitoh  and  another,  Appellants,  vs.  Cebell,  Eespondent. 

December  16, 1899  —  January  9, 1900. 

Oamishment:  Judgment  for  damages  against  plaintiff. 

The  proceedings  by  garnishment  being  wholly  statutory,  in  the  ab- 
sence of  a  statute  no  judgment  for  damages,  by  reason  of  the  gar- 
nishment, is  authorized  in  favor  of  the  defendant  against  the 
plainti£E. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
^"Claire  county:  James  O'Neill,  Circuit  Judge.    Heversed. 
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For  the  appellants  there  was  a  brief  by  Frawley^  Bundy 
<&  Wilcox,  and  oral  argument  by  T,  K  Fraidey. 
James  Wickham^  for  the  respondent. 

Cassoday,  C.  J.  This  action  was  commenced  against  the 
defendant  CfeJ^K,  April  30;  1898,  to  recover  $2,000  on  a  land 
contract.  On  the  same  day  the  defendant  bank  was  gar- 
nished. The  bank  answered  to  the  effect  that  it  had  on  de- 
posit to  the  credit  of  CeheU  $5,698.93.  On  June  15, 1898,  the 
plaintiffs  released  from  the  lien  of  the  garnishment  $2,198.93 
of  the  moneys  so  on  deposit,  and  the  balance  of  $3,500  re- 
mained on  deposit  subject  to  such  lien  until  November  25, 
1898,  when  the  same  was  released  from  such  lien  by  reason 
of  the  rendition  of  a  judgment  against  the  plaintiflfs  and  in 
favor  of  CeheU  in  the  original  action,  dismissing  the  com- 
plaint. On  February  28,  1899,  the  garnishee  action  was 
tried,  and  at  the  close  thereof  the  court  found  in  effect  the 
facts  stated,  and  also  that  Cejell  had  been  damaged  by  being 
deprived  of  the  use  of  the  money  so  tied  up  in  the  bank  by 
such  garnishment  in  the  sum  of  $123.33,  and,  as  conclusions 
of  law,  that  CebeU  was  entitled  to  judgment  against  the 
plaintiffs  for  such  damages,  besides  the  costs  of  such  action, 
to  be  taxed,  and  ordered  judgment  to  be  entered  accord- 
ingly. From  the  judgment  so  entered  in  favor  of  CeheU  for 
§123.33  damages  and  $36.75  costs,  the  plaintiffs  bring  this 
appeal. 

The  statute  required  the  garnishee  summons  to  be  served 
on  CeheU  as  principal  defendant,  as  well  as  on  the  garnishee. 
Stats.  1898,  sec.  2756.  It  also  authorized  C^eU,  as  such  prin- 
cipal defendant,  to  defend  the  proceeding  against  the  gar- 
nishee, as  he  did.  Sec.  2765.  The  statute  also  provided  that, 
"  if  the  defendant  [in  the  principal  action]  have  judgment, 
the  garnishee  action  shall  be  dismissed  with  costs."  Sec.  2766. 
The  subsequent  part  of  that  section  does  not  modify  the  part 
of  the  section  already  quoted,  but  relates  to  the  action  of 
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the  court  in  respect  to  the  property  in  the  hands  of  the  gar- 
nishee, or  his  liability  as  garnishee.  The  statute  also  pro- 
vided, among  other  things,  that  ^^if  in  the  action  against 
the  principal  defendant,  the  plaintiff  shall  be  nonsuited  or 
discontinue  his  action,  or  if  on  the  trial  in  such  action  noth- 
ing shall  be  found  due  from  the  defendant  to  the  plaintiff, 
then  in  each  of  these  cases  the  garnishee  shall  recover  costs 
against  the  plaintiff  and  no  such  costs  shall  be  paid  by  the 
defendant."  Sec.  3724.  No  other  provision  of  the  statute 
has  been  cited  as  regulating  the  entry  of  judgment  in  the 
garnishee  action  in  favor  of  the  principal  defendant  and 
against  the  plaintiff,  and  we  find  none.  In  cases  of  arrest 
and  bail,  replevin,  attachment,  injunctions,  ne  exeat,  and  re- 
ceivers, the  statutes  make  express  provisions  to  compensate 
the  defendant  for  any  damages  sustained.  Sees.  2692,  2720, 
2732,  2747,  2748,  2778.  But  no  such  provision  is  made  in 
case  of  garnishment.  The  defendant  Cehell  was  at  liberty 
to  save  himself  from  any  damage  by  giving  the  undertaking 
required  by  statute,  but  he  failed  to  do  so.  Sec.  2771.  The 
proceedings  by  garnishment  are  statutory,  McDonald  v. 
Vi?ieUe,  58  Wis.  619 ;  Morawetz  v.  Sun  Ins.  Office,  96  Wis.  178. 
Since  there  is  no  statute  authorizing  such  judgment  for  dam- 
ages against  the  plaintiff  and  in  favor  of  CebeU  in  the  gar- 
nishee action,  it  is  obvious  that  such  judgment  must  be 
sustained,  if  at  all,  upon  some  principle  of  common  law.  The 
only  remedy,  if  any,  for  a  principal  defendant  whose  funds 
are  thus  improperly  tied  up  by  garnishment  would  seem  to 
be  in  an  action  for  malicious  prosecution.  Noonan  v.  Orion, 
30  Wis.  356;  Ashland  Co.  v.  Staid,  48  Wis.  593;  Murphy  v. 
Ma?iin,  58  Wis.  279;  Gundermann  v.  Buschner,  73  111.  App. 
180.  This  last  case  is  directly  in  point,  and  it  was  there  held 
that  ^^a  detention  of  the  funds  of  a  defendant  by  garnish- 
ment is  such  an  interference  with  his  property  as  will  sus- 
tain an  action  for  damages,  when  malice  and  want  of  cause 
are  shown."    As  no  such  showing  in  behalf  of  Cebdl  was 
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made  in  this  action,  it  is  manifest  that  the  judgment  in  his 
favor  was  unauthorized. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  laAV. 
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December  18, 1899  — January  9, 1900, 

Equity:  Findings:  Practice:  Accord  and  satisfaction:  Duress:  Besets- 
sion  of  contract:  Title  to  negotiable  paper  by  assignment  of  mart- 
gage. 

t.  The  proper  practice  m  an  equity  case  is  for  the  trial  court  to  make 
findings  ooTering  specificaUy  and  separately  each  material  £apt  in 
issue. 
2l  a  controvert  between  two  persons,  actual  and  in  good  faith,  is  a 
proper  subject  for  a  binding  contract  of  settlement,  no  matter 
what  may  be  the  real  merits  of  the  claim  upon  either  side. 

^  In  the  circumstances  stated  in  the  foregoing  proposition)  a  settle- 
ment, free  from  mutual  mistake  of  fact  or  mistake  upon  one  side 
and  fraud  upon  the  other,  is  binding  between  the  parties  thereto 
without  regard  to  which  gets  the  best  of  the  bargain  or  whether 
aU  the  gain  be  in  fact  on  one  side  an<f  all  the  sacrifice  on  the  other. 

^  If,  in  making  a  contract,  one  party  to  the  transaction  be  incapable 
of  exercising  his  free  wiU  by  reason  of  threats  made  by  the  other 
for  the  purpose  of  producing  such  condition,  to  the  end  that  he 
may  obtain  such  contract,  such  party  may,  at  his  option,  repudiate 
such  contract  on  the  ground  of  duress. 

-^  What  constitutes  duress  is  matter  of  law;  whether  duress  existed 
in  a  particular  transaction  is  matter  of  fact  There  is  no  legal 
standard  of  resistance  which  a  person  acted  upon  must  come  up 
to  at  his  peril  of  being  remediless  for  a  wrong  done  to  him,  and  no 
general  rule  as  to  the  sufificiency  of  facts  to  jproduce  duress.  The 
question  in  each  case  is,  Was  the  person  so  acted  upon  by  threats 
of  the  person  claiming  the  benefit  of  the  contract,  for  the  purposes 
of  obtaining  such  contract,  as  to  be  bereft  of  the  quality  of  mind 
essential  to  the  making  of  a  contract,  and  was  the  contract  thereby 
obtained? 
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d.  The  doctrine,  that  in  order  to  produce  duress  by  threats  there  must 
be  such  threats  as  are  reasonably  necessary  to  control  by  fear  the 
free  will  power  of  a  person  of  ordinary  firmness  and  courage,  is  not 
the  true  doctrine  or  the  law  of  this  state. 

7.  While  it  is  true  that  findings  of  fact  requisite  to  avoid  a  contract 

on  the  ground  of  fraud  must  be  based  on  clear  and  satisfactory 
evidence  establishing  such  facts,  where  the  trial  court  decides  in 
favor  of  the  existence  of  such  facts  on  the  evidence,  such  decision 
cannot  be  disturbed  on  appeal  unless  clearly  wrong. 

8.  One  who  takes  title  to  a  promissory  note,  payable  to  the  order  of  a 

person  therein  named,  merely  by  a  transfer  of  the  indebtedness- 
contained  in  the  assignment  of  the  mortgage  securing  such  note, 
is  not  entitled  to  the  benefits  of  the  law  merchant  as  to  such  note, 
but  holds  it  subject  to  the  equities  that  would  affect  it  in  the  hands- 
of  his  assignor. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

Action  in  equity  to  set  aside  a  note  and  mortgage  on  the 
ground  of  duress.  The  issues  made  by  the  pleadings  suffi- 
ciently appeartrora  the  faots  found  by  the  trial  court,  which 
are  in  substance  as  follows :  October  29,  1894,  Bradley  B. 
Sherman^  claiming  to  have  been  injured  by  eating  impure 
meat,  believing  it  to  be  wholesome,  which  was  furnished  to- 
him  for  food  by  D,  E.  Galvsha  with  knowledge,  or  reason- 
able means  of  knowledge,  of  its  character,  commenced  an 
action  against  Galvsha  to  recover  compensation  for  such  in- 
jury to  the  amount  of  $5,000.  A.  J.  Sutherland  was  Sher- 
marl's  attorney.  He  employed  J.  H.  Langdon  to  serve  the 
summons  and  complaint,  which  service  he  performed  and 
then  advised  Galxisha  to  settle  the  claim,  accompanying  such 
advice  by  an  assertion  that  if  he  did  not  do  so  he  would  be^ 
prosecuted  criminally  and  sent  to  state's  prison  for  from 
three  to  fourteen  years.  Langdon  induced  Galusha  to  ac- 
company him  to  Sutherland'^ 8  office,  where  he  was  induced 
to  mortgage  his  farm  for  $1,000  to  secure  a  note  for  that 
amount  payable  in  three  years,  with  interest  thereon  at  th& 
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rate  of  eight  per  cent,  per  annum,  in  settlement  of  the  con- 
troversy. Shemncm  assigned  the  note  and  mortgage  to  Suih- 
erland  and  the  latter  assigned  the  same  to  Jl,  F.  Scallon^  both 
assignments  being  recorded  November  5, 1 894.  Galushu  was 
a  man  of  little  education  and  experience,  of  a  nervous  tem- 
perament, and  easily  frightened.  The  fact  that  a  claim  wa» 
made  against  him  for  more  than  he  was  worth,  accompanied 
by  threats  of  imprisonment  for  a  long  term  of  years  if  he 
did  not  settle  it,  deprived  him  of  his  freedom  of  will,  and 
while  he  was  in  that  condition  the  note  and  mortgage  were 
secured.  Such  note  and  mortgage  were  given  without  con- 
sideration.  The  plaintiff  Henrietta  Gglitsha  signed  the  note 
and  mortgage  in  the  absence  of  her  husband,  and  in  such  a 
state  of  fear  and  excitement,  caused  by  threats  made  to  her^ 
that  it  was  not  her  voluntary  act.  The  mortgaged  property 
was  worth  $3,000.  Defendant  ScaUon  is  not  the  honafide 
purchaser  of  the  note  and  mortgage.  On  such  facts  judg- 
ment was  awarded  to  plaintiffs,  declaring  the  note  and  mort- 
gage null  and  void  and  requiring  them  to  be  surrendered 
for  cancellation,  and  for  costs  against  defendants.  There 
was  evidence  tending  to  prove  that  at  SutherlancPa  office 
Galusha  was  locked  in  a  room  with  Sutherland^  and  there 
again  threatened  with  arrest  and  imprisonment  for  from 
three  to  fourteen  years  if  he  did  not  settle,  and  that  such 
threats  were  accompanied  with  such  demonstrations  on  the 
part  of  Sutherland  as  to  greatly  distract  Galusha  and  put 
him  in  fear  of  personal  violence. 

For  the  appellants  there  was  a  brief  by  Wickham  &  Farr 
and  Z.  A.  Doolittle^  and  oral  argument  by  Jaines  Wickham, 

W.  P.  JSarUetty  for  the  respondents. 

Marshall,  J.  The  cause  does  not  seem  to  have  been  prop- 
erly determined  by  the  trial  court  by  a  finding  on  each  ma- 
terial fact  in  issue.  Presumably  the  practice  was  followed 
of  deciding  the  issues  in  a  general  way  and  then  signing 
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findings  prepared  and  presented  by  the  successful  party, 
without  a  sufficient  examination  of  them  to  see  whether  all 
the  material  issues  are  properly  and  specifically  determined. 
It  is  proper  to  permit  the  attorney  for  a  prevailing  party  to 
prepare  the  findings,  but  his  duty  in  that  regard  should  be 
strictly  confined  to  the  drafting  and  submitting  of  a  paper 
which,  when  signed  and  filed  in  the  cause,  will  comply  with 
the  statute  by  containing  an  express  adjudication  as  to  the 
truth  regarding  each  material  issue  and  the  legal  results; 
and  the  judicial  duty  should  always  be  performed  of  testing 
the  paper  by  the  decision  made,  before  making  it  an  official 
document.  True,  errors  in  that  regard  are  not  necessarily 
prejudicial,  so  as  to  call  for  a  reversal,  but  it  is  the  law, 
which  should  be  followed  just  the  same,  that  the  successful 
party  is  entitled  to  have  each  material  issue  decided  and  to 
have  such  determination  specifically  and  separately  stated 
in  the  findings.  While  a  trial  court  may  neglect  or  refuse 
to  perform  the  judicial  duty  in  that  regard,  and  without 
effect  upon  the  final  judgment,  it  is  a  matter  of  which  the 
party  so  deprived  of  his  legal  rights  may  justly  complaia, 
und  which  this  court  may  properly  take  notice  of  and  con- 
demn, in  the  interest  of  a  careful  administration  of  justice, 
whether  the  wrong  affects  substantial  rights  so  as  to  call  for 
relief  by  a  reversal  of  the  judgment,  or  not. 

The  findings  of  fact  as  originally  signed  in  this  case  con- 
tained, as  one  of  the  adjudications,  a  decision  that  all  the 
material  allegations  of  the  complaint  were  true,  while  there 
were  several  such  allegations  upon  which  there  was  no  evi- 
dence whatever,  and  some  that  were  disproved  by  the  un- 
controverted  evidence.  That  finding  was  stricken  out  by 
the  circuit  judge  when  his  attention  was  called  to  it  by  the 
appellants'  attorneys;  but  there  was  a  refusal  to  find  spe- 
cifically upon  some  of  the  most  material  issues,  either  in  the 
findings  as  prepared  and  signed,  or  when  duly  requested  to 
do  so  by  appellants'  attorneys.    For  instance,  there  was  no 
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dispute  but  thai  Sherman  ate  meat  at  GaZicsJia^s  table,  which 
he  believed,  in  good  faith,  caused  him  serious  illness;  that 
he  commenced  an  action  against  Galtcsha  to  recover  the 
damages  caused  to  him  by  such  illness,  and  that  he  and  his 
attorney,  and  all  persons  concerned  on  his  side  of  the  con- 
troversy, down  to  and  inclusive  of  the  time  the  note  and 
mortgage  were  given,  honestly  believed  that  Galusha  know- 
ingly, or  with  reasonable  means  of  knowledge,  furnished  him 
dangerously  impure  meat  to  eat,  thereby  causing  the  injury 
of  which  he  complained;  that  he  was  legally  entitled  to  have 
GcHusha  make  good  the  damages  resulting  from  such  in- 
juries; that  the  note  and  mortgage  were  taken  in  satisfac- 
tion of  such  claim;  and  that  the  claim,  in  consideration 
thereof,  was  duly  released.  Notwithstanding  that,  the  court 
refused  to  find,  though  requested  so  to  do,  that  Sherman 
and  Sutherland^  in  commencing  and  prosecuting  the  action, 
honestly  believed  that  Sherman  had  a  good  cause  of  action 
against  Galueha  as  set  forth  in  the  complaint;  but  on  the 
contrary,  found  that  the  note  and  mortgage  were  given 
without  consideration.  Plain  error  was  thereby  committed. 
The  evidence  being  undisputed"that  the  claim  made  by  Sher- 
man was  an  honest  claim,  the  court  should  have  so  found. 
That  was  the  vital  question  on  the  subject  of  whether  there 
was  any  consideration  for  the  note  and  mortgage.  It  being 
undisputed  that  the  supposed  cause  of  action  was  released 
in  consideration  of  the  note  and  mortgage,  the  finding  that 
they  were  given  without  consideration  was  directly  contrary 
to  the  fact.  The  learned  court,  in  another  part  of  the  find- 
ings, seems  to  have  determined  that  SIvermam,  did  not  have 
a  cause  of  action  in  fact,  and  to  have  come  to  that  conclu- 
sion because  of  the  result  of  another  action  for  damages 
brought  against  Galueha  by  a  person  circumstanced  the  same 
as  Sherman^  in  regard  to  having  eaten  some  of  the  alleged 
impure  meat, —  an  action  to  which  Sherman  was  not  a  party, 
and,  obviously,  by  which  he  was  not  in  any  way  legally 
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aflfected.  Under  what  theory  the  verdict  in  that  case  waa 
evidence  against  Sherman  on  the  fact,  if  it  were  a  fact,  that 
Sherman  would  not  have  been  able,  upon  a  trial  of  his  case, 
to  have  recovered  against  Galusha^  and  that  it  turned  the 
scale  against  him  on  the  question  of  whether  the  note  and 
mortgage  were  given  without  consideration,  is  not  under- 
stood. 

The  settlement  of  an  honest  controversy  between  two 
parties  is  a  good  and  sufficient  consideration  to  support  a 
contract  of  settlement.  The  release  of  the  claim  on  the  one 
side,  and  the  payment  or  agreement  to  pay  upon  the  other^ 
are,  as  between  the  parties,  an  exchange  of  equivalents  which 
is  irrevocable  except  upon  the  ground  of  mutual  mistake,  or 
fraud  of  one  party  and  mistake  of  the  other.  That  is  ele- 
mentary. Inequality  of  consideration,  of  itself,  is  not  suf- 
ficient to  avoid  a  settlement.  It  is  enough  if  the  controversy 
be  actual,  in  regard  to  which  the  issue  may  fairly  be  con- 
sidered by  both  parties  as  doubtful.  1  Parsons,  Cont.  (8th  ed.), 
439;  Kercheval  v.  Doty,  31  Wis.  476;  Van  TroU  v.  Wiese,  36 
Wis.  439;  Tur^ier  v.  BumeU,  48  Wis.  221;  Harris  v.  Ken- 
nedy, 48  Wis.  500;  Zirnmer  tJ.  Becker,  66  Wis.  527;  Conti- 
nental Nat.  Bank  v.  McOeoch,  92  Wis.  286.  The  law  favors 
the  right  of  parties  to  settle  their  matters  of  difference  in 
their  own  way,  and  encourages  efforts  in  that  regard  by 
holding  such  settlements  conclusive,  as  above  indicated,  with- 
out regard  to  which  party  obtains  the  best  of  the  bargain. 
So  it  is  held  that,  where  a  claim  is  asserted  on  the  one  side 
in  good  faith  and  denied  upon  the  other,  presenting  for  con- 
sideration and  determination  a  question  involving  a  degree 
of  certainty  as  to  where  the  truth  lies  calling  for  a  judicial 
determination  to  effect  a  settlement  in  the  absence  of  an 
amicable  arrangement  between  the  parties,  and  such  parties 
make  such  an  arrangement  settling  their  matter  of  differ- 
ence, such  matter  is  thereby  as  effectually  closed  and  the 
result  made  as  binding  on  them  as  if  it  were  reached  by  the 
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solemn  and  formal  judgment  of  a  court  having  jurisdiction 
of  the  parties  and  of  the  subject  matter.  Mistake,  as  the 
term  is  here  used,  does  not  refer  to  the  validity  of  the  claim 
on  either  side,  but  to  some  fact  or  facts  material  to  the  set- 
tlement. Courts  exist  to  remedy  wrongs  where  they  cannot 
be  otherwise  remedied  by  peaceable  means.  The  whole 
policy  of  the  law  is  rather  to  discourage  than  encourage  a 
resort  to  them  as  a  means  to  that  end  by  promoting  efforts 
to  compromise  and  settle  differences  by  contracts  inter  partes. 
If  a  controversy  be  actual  and  in  good  faith,  it  is  a  proper 
subject  for  a  binding  contract  of  settlement,  no  matter  what 
the  real  merits  of  a  claim  may  be  upon  either  side ;  and  if  a 
settlement  be  made  in  regard  to  such  subject,  free  from 
fraud  or  mistake,  as  before  indicated,  whereby  there  is  a  sur- 
render or  satisfaction,  in  whole  or  in  part,  of  a  claim  upon 
one  side  in  exchange  for  or  in  consideration  of  a  surrender 
or  satisfaction  of  a  claim  in  whole  or  in  part,  or  of  some- 
thing of  value,  upon  the  other,  however  baseless  may  be  the 
claim  upon  either  side  or  harsh  the  terms  as  to  either  of  the 
parties,  the  other  cannot  successfully  impeach  the  agreement 
in  a  court  of  justice.  Such  contracts  are  as  binding  as  any 
that  parties  competent  to  contract  can  make.  Said  this  court 
in  Kercheval  v.  Doty^  supra^  quoting  from  a  standard  text 
writer  with  approval :  "  If  it  were  necessary,  in  order  to  sus- 
tain an  adjustment  of  conflicting  claims,  to  determine  their 
relative  validity  and  value,  no  compromise  would  be  possible, 
and  the  uncertainty,  delay,  and  scandal  would  be  incurred, 
which  such  arrangements  are  usually  designed  to  avoid." 
"  It  is  held  in  general  in  this  country,  that  compromises  are 
to  be  favored,  irrespectively  of  the  nature  of  the  controversy 
compromised;  and  that  they  cannot  be  set  aside  because  the 
event  shows  all  the  gain  to  have  been  on  one  side,  and  all 
the  sacrifice  on  the  other,  if  the  parties  have  acted  in  good 
faith,  and  with  a  belief  of  the  actual  existence  of  the  rights 
which  they  have  respectively  waived  or  abandoned."    "  A 
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compromise  of  doubtful  rights  will  not,  therefore,  be  opened 
or  rescinded  by  chancery,  even  when  unequal  or  harsh  in  its 
operation;  nor  where  the  only  consideration  for  the  relin- 
quishment of  a  valid  claim  on  the  one  side  is  the  abandon- 
ment of  an  invalid  one  on  the  other." 

From  the  foregoing  it  will  be  seen  that  on  the  question 
of  whether  there  was  a  consideration  for  the  note  and  mort- 
gage, the  primary  question  was  whether  a  claim  was  hon- 
estly asserted  on  the  one  side  and  denied  on  the  other;  not 
whether  the  claim  was  actually  valid  or  invalid.  The  trial 
court  erroneously  refused  to  find  on  that  material  question. 
Further,  it  appears  that  the  subject,  of  whether  the  claim 
asserted  by  Sherman  was  one  upon  which  he  could  have  re- 
covered against  respondents,  was  not  a  subject  for  consider- 
ation in  this  case  at  all,  except  as  bearing  on  the  question 
of  his  good  faith;  and  the  finding  on  that  subject,  as  a  basis 
for  a  finding  of  want  of  consideration  for  the  settlement, 
was  error.  Further,  the  finding  that  the  settlement  and 
the  note  and  mortgage  were  without  consideration,  in  face 
af  the  undisputed  evidence  that  such  note  and  mortgage 
were  given  to  settle  a  claim  honestly  made  by  Shemiauy 
was  erroneous. 

Notwithstanding  what  has  been  said,  it  does  not  follow 
that  the  judgment  must  be  reversed,  if  the  finding  on  the 
subject  of  duress  is  sustained  by  the  law  and  the  evidence. 

The  trial  court  found  that  when  the  note  and  mortgage 
were  executed,  Oalusha  was  not  in  the  exercise  of  his  free 
will,  but  was  under  the  control  of  the  will  of  Langdon  and 
Sutherland^  and  that  he  was  deprived  of  his  own  will  power 
by  the  wrongful  acts  of  the  two  persons  named.  That  find- 
ing was,  in  the  main,  based  on  the  circumstance  that  a  com- 
plaint had  been  served  upon  Galusha^  claiming  damages  to 
an  amount  sufficiently  large,  if  established  to  its  full  extent, 
to  absorb  his  entire  property,  and,  upon  disputed  evidence 
that  Langdon^  who  served  the  papers,  urged  him  to  visit 
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Sutherland^  the  attorney  for  Sherman^  and  settle  the  contra- 
versy,  stating  that  if  he  did  not  do  so  he  would  be  arrested 
on  a  criminal  warrant  and  sent  to  state's  prison ;  that  through 
Lcmgdon^s  influence,  and  accompanied  by  him,  respondent 
went  to  Sutherland^ »  office;  that  he  was  there  locked  in  a 
room  with  Sutherlamdy  or  with  Sutherlam,d  and  Langdon, 
and  then  threatened  again  with  arrest  and  imprisonment 
for  from  three  to  fourteen  years  unless  he  immediately  set- 
tled the  suit  by  paying  $1,000  or  securing  the  payment  of 
such  sura ;  that  such  threats  were  accompanied  by  profanity 
on  the  part  of  Sutherland  and  by  such  demonstrations  as  to 
produce  a  belief  in  the  mind  of  respondent  that  he  was  in 
danger  of  personal  violence;  .that  under  such  circumstance* 
respondent  submitted  to  Sutherland's  demand  and  executed 
the  papers  in  controversy,  and  also  signed  a  communication 
to  his  wife  directing  her  to  sign,  and  gave  such  communica- 
tion to  Sutherland  to  enable  him  to  secure  her  signature  in 
the  absence  of  her  husband. 

Appellants'  attorneys  contend  that,  assuming  that  the  evi- 
dence on  the  part  of  respondents  proves  all  that  it  tends  to 
prove,  the  wrongful  acts  were  not  sufficient  to  constitute 
duress,  hence  not  sufficient  to  warrant  the  finding  that  re- 
spondent was  deprived  of  the  free  exercise  of  his  will.  In 
support  of  that,  many  suggestions  are  made  and  authorities 
cited  which  seem  to  call  for  a  brief  consideration  of  the  law 
of  duress  as  understood  by  this  court.  It  is  a  branch  of  the 
law  that,  in  the  process  of  development  from  the  rigorous 
and  harsh  rules  of  the  ancient  common  law,  has  been  so 
softened  by  the  more  humane  principles  of  the  civil  law,  and 
of  equity,  that  the  teachings  of  the  older  writers  on  the  sub- 
ject, standing- alone,  are  not  proper  guides.  The  change 
from  the  ancient  doctrine  has  been  much  greater  in  some 
jurisdictions  than  in  others.  There  are  many  adjudications 
based  on  citations  of  authorities  not  in  themselves  harmoni- 
ous, and  many  statements  in  legal  opinions  based  on  the 


272  SUPREME  COURT  OF  WISCONSIN.         [105 

Galusha  and  another  vs.  Sherman  and  others. 

ancient  theory  of  duress,  which  together  create  much  con- 
fusion on  the  subject,  not  only  as  it  is  treated  by  text  writers, 
but  by  judges  in  legal  opinions.  Anciently,  duress  in  law 
by  putting  in  fear  could  exist  only  where  there  was  such  a 
threat  of  danger  to  the  object  of  it  as  was  deemed  sufficient 
to  deprive  a  constant  or  courageous  man  of  his  free  will,  and 
the  circumstances  requisite  to  that  condition  were  distinctly 
fixed  by  law ;  that  is  to  say,  the  resisting  power  which  every 
person  was  bound  to  exercise  for  his  own  protection  was 
measured,  not  by  the  standard  of  the  individual  affected, 
but  by  the  standard  of  a  man  of  courage;  and  those  things 
which  could  overcome  a  person,  assuming  that  he  was  a 
prudent  and  constant  man,  were  not  left  to  be  determined 
as  facts  in  the  particular  case,  but  were  a  part  of  the  law 
itself.  Co.  Litt.  253.  Said  Sir  William  Blackstone  (volume  1, 
p.  130):  ""Whatever  is  done  by  a  man  to  save  either  life  or 
member,  is  looked  upon  as  done  upon  the  highest  necessity 
and  compulsion.  Therefore,  if  a  man  through  fear  of  death 
or  mayhem,  is  prevailed  upon  to  execute  a  deed  or  do  any 
other  legal  act,  these,  though  accompanied  by  all  the  other 
requisite  solemnities,  may  be  afterwards  avoided',  if  forced 
upon  him  by  a  well-grounded  apprehension  of  losing  his  life, 
or  even  his  limbs,  in  case  of  his  noncompliance."  "  The  con- 
straint a  man  is  under  in  these  circumstances  is  called  in 
law  durem?'*  "  A  fear  of  battery  or  being  beaten,  though 
never  so  well  grounded,  is  no  duress,  neither  is  the  fear  of 
having  one's  house  burned,  or  one's  goods  taken  away  and 
destroyed,  because  in  these  cases,  should  the  threat  be  per- 
formed, a  man  may  have  satisfaction  by  recovering  equiv- 
alent damages.  But  no  suitable  atonement  can  be  made  for 
the  loss  of  life  or  limb."  Duress  of  imprisonment  existed, 
by  the  old  rule,  only  where  there  was  actual,  illegal  restraint 
of  liberty.  The  doctrine  was,  "  If  a  man  be  imprisoned  by 
order  of  law,  the  plaintiff  may  take  a  feoffment  of  him,  or  a 
bond  for  his  satisfaction,  and  for  the  deliverance  of  the  de- 
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fendant,  notwithstanding  that  imprisonment;  for  this  is  not 
by  duress  of  imprisonment,  because  he  was  in  prison  by 
course  of  law,  for  it  is  not  accounted  in  law  duress  of  im- 
prisonment, but  where  either  the  imprisonment,  or  the  duress 
that  is  offered  in  prison,  or  at  large,  is  tortious  and  unlaw- 
ful." 2  Bac.  Abr.  771.  Thus  it  will  be  seen  that,  in  the 
early  days  of  the  common  law,  duress,  strictly  so  called,  was 
matter  of  law.  It  was  pleadable  as  a  defense  or  as  material  to 
a  cause  of  action,  by  alleging  the  existence  of  specific  circum- 
stances legally  sufficient  to  constitute  duress,  and  was  estsLiy- 
lished  j>rima/(icie  by  proving  the  truth  of  6uoh  allegations. 
The  effect  of  the  facts  so  established  was  determinable  as  an 
inference  of  law,  not  of  fact.  Oppression  of  one  person  by 
another,  causing  such  person  to  surrender  something  of  value 
or  some  advantage  to  such  other,  not  amounting  to  duress 
within  the  rigorous  rules  of  law,  regardless  of  whether  the 
oppression  actually  deprived  the  oppressed  party  of  the  ex- 
ercise of  his  free  will,  was  remediless  except  by  an  appeal 
to  a  court  of  equity,  where  a  remedy  was  obtainable  on  the 
ground  of  unlawful  compulsion.    Id.  772. 

It  is  interesting  to  follow  the  development  of  the  law  from 
the  early  period  mentioned.  To  do  so  in  this  opinion  would 
draw  it  out  to  a  far  greater  length  than  is  advisable;  but  we 
will  proceed  sufficiently  to  show  the  conflict  in  authorities  on 
the  subject,  what  has  led  to  it,  the  correct  doctrine  at  the 
present  time,  and  the  unsoundness  of  the  contentions  of  ap- 
pellants' counsel  as  to  the  law  applicable  to  this  case  when 
tested  by  such  doctrine.  That  seems  to  be  necessary  in 
order  to  show  that  the  theories,  advanced  by  appellants' 
counsel,  to  support  the  claim  that  the  finding  as  regards  re- 
spondent suffering  from  wrongful  deprivation  of  his  will 
power  at  tl^e  time  he  made  the  papers  in  controversy  is  not 
warranted  by  the  evidence  are  unsound.  Those  theories  are : 
(1)  Oppression  does  not  constitute  duress  unless  sufficient  to 
overcome  the  will  of  a  person  of  ordinary  courage;  (2)  a 
VOU105— 18 
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threat  to  arrest  a  person  for  an  oflPense  of  which  he  is  not 
guilty  does  not  constitute  duress ;  (3)  a  threat  to  arrest  a  per- 
son on  a  charge  that  does  not  constitute  a  criminal  offense 
does  not  constitute  duress.  All  of  such  theories  have  some 
support,  but  all  are  out  of  harmony  with  the  real  foundation 
principle  of  duress,  which  is  that  it  is  the  condition  of  the 
mind  of  the  wronged  person  at  the  time  of  the  act  sought 
to  be  avoided,  not  the  means  by  which  such  condition  was 
produced.  Such  theories  are  also  out  of  harmony  with  the 
theory  upon  which  duress  of  a  contracting  party  renders 
the  contract  voidable  as  to  him,  which  is  that  the  free  meet- 
ing and  blending  of  the  minds  of  contracting  parties  are 
requisite  to  a  binding  contract. 

Early  in  the  development  of  the  law,  the  legal  standard 
of  resistance  that  a  person  was  bound  to  exercise  for  his  own 
protection  was  changed  from  that  of  a  constant  or  coura- 
geous man  to  that  of  a  person  of  ordinary  firmness.  That 
will  be  found  by  reference  to  some  of  the  earlier  editions  of 
Chitty  on  Contracts.  See  1  Chitty,  Cont.  (11th  ed.),  2Y2;  a 
Greenl.  Ev.  301.  But  the  ancient  theory  that  duress  was  a 
matter  of  law  to  be  determined  jprifna/aoie  by  the  existence 
or  nonexistence  of  some  circumstance  deemed  in  law  suffi- 
cient to  deprive  the  alleged  wronged  person  of  freedom  of 
will  power,  was  adhered  to  generally,  the  standard  of  resist- 
ing power,  however,  being  changed  so  that  circumstances 
less  dangerous  to  personal  liberty  or  safety  than  actual  dep- 
rivation of  liberty  or  imminent  danger  of  loss  of  life  or 
limb  came  to  be  considered  sufficient  in  law  to  overcome 
such  power.  The  oppressive  acts,  though,  were  still  referred 
to  as  duress,  instead  of  the  actual  effect  of  such  acts  upon 
the  will  power  of  the  alleged  wronged  person.  It  is  now 
stated,  oftener  than  otherwise,  in  judicial  opinions,  that 
in  determining  whether  there  was  or  was  not  duress  in  & 
given  case,  the  evidence  must  be  considered,  having  regard 
to  the  assumption  that  the  alleged  oppressed  person  was  a 


Wis.]  JANUARY  TERM,  1900.  275 

GkJusha  and  another  y&  Sherman  and  othera 

person  of  ordinary  courage.  The  learned  counsel  for  appel- 
lants have  referred  to  some  such  authorities  to  support  their 
claim  that  the  finding  under  discussion  is  contrary  to  law, 
in  that  the  threats  made  to  respondent,  assuming  his  evi- 
dence to  be  true,  were  not  sufficient  to  deprive  a  person  of 
ordinary  firmness  of  his  free  will  power.  From  that  it  is 
argued  that  the  finding  is  unwarranted. 

That  one  should  be  led  astray  on  the  question  of  there 
being  a  legal  standard  of  resisting  power,  by  which  the  suf- 
ficiency of  the  oppressive  conduct  claimed  to  have  produced 
duress  in  a  given  case  must  be  tested,  is  most  natural  in 
view  of  the  number  and  character  of  the  authorities  to  that 
eflfect.  As  we  have  seen,  the  text  of  Chitty  and  of  Green- 
leaf  both  so  clearly  indicate.  In  U.  S.  v.  Iluckahee^  16  "Wall. 
414,  a  case  generally  cited  as  giving  a  very  clear  definition 
of  duress  according  to  the  modern  doctrine  on  the  subject, 
Mr.  Justice  Cliffobd  said:  "  Unlawful  duress  is  a  good  de- 
fense to  a  contract  if  it  includes  such  degree  of  constraint 
or  danger,  either  actually  inflicted  or  threatened  and  im- 
pending, as  is  sufficient  in  severity  or  apprehension  to  over- 
come the  mind  and  will  of  a  person  of  ordinary  firmness." 
On  the  same  line,  Mr.  Justice  Colerick,  in  HvneB  v.  Gomm^rs 
of  Hamilton  Co.  93  Ind.  266,  said,  citing  from  4  Wait,  Act. 
&  Def.  490:  "Mere  threats  of  violence,  or  of  prosecution, 
are  not  enough  to  constitute  duress.  There  must  be  a  rea- 
sonable ground  for  creating  an  apprehension  that  the  threats 
will  be  carried  into  execution,  in  the  mind  of  a  man  of  or- 
dinary firmness  and  courage,  and  must  operate  upon  him 
directly,  so  as  to  overcome  his  will."  Similar  language  is 
used  in  legal  opinions  of  courts  of  many  of  the  states,  as 
will  be  shown  by  reference  to  the  following:  Youngs  v. 
Stjnm,  41  IlL  App.  28;  Harmon  v.  Harmon^  61  Me.  227; 
Morse  v.  Woodworth,  155  Mass.  233;  Higgins  v.  Brown^  78 
Me.  473;  Wolfe  v.  Marshall^  52  Mo.  167;  Burr  v.  Burton^ 
18  Ark.  214;  Flanigan.  v.  Minneapolis^  36  Minn.  406;  Hor- 
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tan  V.  Bloedom^  37  Neb.  666.  In  the  last  case  cited  the  fol- 
lowing instruction  to  the  jury  was  approved :  "  The  threats, 
if  any  were  in  fact  made,  must  have  been  of  such  a  char- 
acter as  to  naturally  overcome  the  mind  and  will  of  a  per- 
son of  ordinary  firmness,  and  deprive  him,  for  the  time 
being,  of  the  power  of  mind  and  will  to  resist  the  demand 
by  the  person  making  such  threats."  Those  authorities 
indicate  adherence  to  the  doctrine  of  a  legal  standard 
of  resistence  by  which  to  test  the  alleged  wrongful  acts; 
also  adherence,  generally,  to  the  old  doctrine  of  the  legal 
sufficiency  of  particular  threats  or  acts  to  produce  duress, 
the  only  change  in  the  former  element,  from  the  ancient 
common  law,  being  the  substitution  of  resisting  power  of  a 
person  of  ordinary  firmness  for  that  of  a  prudent  and  con- 
stant man;  and  the  only  change  in  the  latter  element  being 
the  addition  of  elements  of  less  severity  than  actual  im- 
prisonment or  danger  of  loss  of  life  or  limb,  as  being  suffi- 
cient to  deprive  a  person,  of  the  legal  standard  of  resisting 
power,  of  his  free  will,  leaving  the  only  question  of  fact  to 
be  determined  by  the  jury,  whether  the  will  power  of  tbe 
oppressed  person  was  in  fact  overcome  in  the  particular 
case,  the  presumption,  in  the  absence  of  evidence  to  the  con- 
trary, being  in  the  affirmative. 

It  will  be  noted  in  an  examination  of  the  cases  that  the 
means  used  to  overcome  the  person  threatened  are  uniformly 
referred  to  as  the  duress,  instead  of  the  condition  of  mind 
produced  thereby.  In  U.  S.  v,  HuGhabee,  16  Wall.  414,  it  is 
said,  "  Decisions  of  high  authority  adopt  the  liberal  rule  that 
contracts  procured  by  threats  of  battery  to  the  person,  or  of 
distraint  of  property,  may  be  avoided  by  proof  of  such  facts." 
In  Harmon  v.  Harmon^  supra^  it  is  said  that  mere  threats  of 
criminal  prosecution  do  not  constitute  duress  without  threats 
of  immediate  imprisonment.  Similar  language  is  found  in 
Hilborn  v.  Bucknam^  78  Me.  485,  and  Thorn  v.  Piiihhamy  84 
Me.  101.     In  Knapp  v.  Hyde^  60  Barb.  80,  it  was  held,  fol- 
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lowing  the  old  common-law  doctrine,  that  in  order  to  avoid 
an  act  on  the  ground  of  menace  of  arrest  or  imprisonment, 
it  must  appear  that  the  menace  was  of  unlawful  imprison- 
ment; while  in  Hwrtford  F.  Ina.  Co,  v.  Kirhpatrich^  111  Ala. 
456,  it  is  said  that  the  guilt  or  innocence  of  the  alleged, 
wronged  party,  or  the  lawfulness  or  unlawfulness  of  the 
threats,  are  immaterial,  the  material  and  only  material  ques- 
tion being.  Was  the  threat  made  for  the  purpose  of  over- 
coming the  will  of  the  person  threatened,  and  did  it  have 
that  effect,  and  was  the  contract  thereby  obtained? 

Sufficient  has  been  said  to  show  the  conflict  that  exists  on 
the  subject  under  discussion.  The  more  advanced  doctrine 
is  that  stated  in  the  Alabama  case  cited.  Under  it,  advan- 
tages obtained  by  what  was  considered  duress  by  old  com- 
mon-law rules,  or  such  rules  as  changed,  in  respect  to  the 
standard  of  resisting  power  which  the  threatened  person  is 
legally  bound  to  exercise  for  his  own  protection  or  be  re- 
mediless at  law  for  the  consequences,  and  in  respect  to  the 
nature  of  the  threats  deemed  legally  sufficient  to  overcome 
a  person  of  the  legal  standard  of  resisting  power,  and  also 
advantages  wrongfully  obtained,  though  not  by  duress,  in 
law,  and  remediable  as  such,  but  remediable  in  equity  upon 
the  ground  of  unjust  compulsion,  are  now  practically  in  one 
class.  Duress,  in  its  broad  sense,  now  includes  all  instances 
where  a  condition  of  mind  of  a  person,  caused  by  fear  of 
personal  injury  or  loss  of  limb,  or  injury  to  such  person's 
property,  wife,  child,  or  husband,  is  produced  by  the  wrong- 
ful conduct  of  another,  rendering  such  person  incompetent 
to  contract  with  the  exercise  of  his  free  will  power,  whether 
formerly  relievable  at  law  on  the  ground  of  duress  or  in 
equity  on  the  ground  of  wrongful  compulsion. 

The  making  of  a  contract  requires  the  free  exercise  of  the 
will  power  of  the  contracting  parties,  and  the  free  meeting 
and  blending  of  their  minds.  In  the  absence  of  that,  the 
essential  of  a  contract  is  wanting;  and  if  such  absence  be 
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produced  by  the  wrongful  conduct  of  one  party  to  the  trans- 
action, or  conduct  for  which  he  is  responsible,  whereby  the 
other  party,  for  the  time  being,  through  fear,  is  bereft  of 
his  free  will  power,  for  the  purpose  of  obtaining  the  contract, 
and  it  is  thereby  obtained,  such  contract  may  be  avoided  on 
the  ground  of  duress.  There  is  no  legal  standard  of  resist- 
ance which  a  party  so  circumstanced  must  exercise  at  his 
peril  to  protect  himself.  The  question  in  each  case  is,  "Was 
the  alleged  injured  person,  by  being  put  in  fear  by  the  other 
party  to  the  transaction  for  the  purpose  of  obtaining  an  ad- 
vantage over  him,  deprived  of  the  free  exercise  of  his  will 
power,  and  was  such  advantage  thereby  obtained  ?  If  the 
proposition  be  determined  in  the  aflBrmative,  no  matter  what 
the  nature  of  the  threatened  injury  to  such  person,  or  his 
property,  or  the  person  or  liberty  of  his  wife  or  child,  the 
advantage  thereby  obtained  cannot-be  retained.  The  idea 
is  that  what  constitutes  duress  is  wholly  a  matter  of  law  and 
is  simply  the  deprivation  by  one  person  of^the  will  power  of 
another  by  putting  such  other  in  fear  for  the  purpose  .of  ob- 
taining, by  that  means,  some  valuable  advantage  of  him. 
The  means  by  which  that  condition  of  mind  is  pr(iduced  are 
matters  of  fact,  and  whether  such  condition  was  in  ^ct  pro- 
duced is  usually  wholly  matter  of  fact,  though  of  cou^T^  the 
means  may  be  so  oppressive  as  to  render  the  result  aH  in- 
ference of  law.  It  is  a  mistaken  idea  that  what  constitiVtes 
duress  is  different  in  case  of  an  aged  person  or  a  wife  w 
child  than  in  case  of  a  man  of  ordinary  firmness.  As  sar^ 
in  Wolff  V.  Bluhm^  95  Wis.  257,  the  condition  of  mind  of  j^ 
person  produced  by  threats  of  some  kind,  rendering  him  in-^ 
capable  o^ exercising  his  free  will,  is  what  constitutes  duress. 
The  means  used  to  produce  that  condition,  the  age,  sex,  and 
mental  characteristics  of  the  alleged  injured  party,  are  all 
evidentiary,  merely,  of  the  ultimate  fact  in  issue,  of  whether 
such  person  was  bereft  of  the  free  exercise  of  his  will  power. 
Obviously,  what  will  accomplish  such  result  cannot  justly 
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be  tested  by  any  other  standard  than  that  of  the  particular 
person  acted  upon.  His  resisting  power,  under  all  the  cir- 
cumstances of  the  situation,  not  any  arbitrary  standard,  is 
to  be  considered  in  determining  whether  there  was  duress. 
The  more  modern  text  writers  so  state  the  law  to  be. 

In  Bishop  on  Contracts  (§  Tl9)  it  is  said,  in  substance,  that 
the  proposition  found  in  many  of  the  cases  that  the  threat 
must  be  such  as  would  excite  the  reasonable  apprehension 
of  a  person  of  ordinary  courage,  is  certainly  incorrect;  that 
it  originated  in  the  failure  of  the  old  writers  (referring  to 
Coke  on  Littleton)  to  distinguish  between  the  mind  acted 
upon  and  the  thing  menaced;  that  the  law  of  contracts  con- 
siders the  quality  of  the  contracting  mind,  and  therefore 
holds  the  apparent,  not  real,  consent  of  the  subject  or  timid 
person,  or  person  of  inferior  intellect,  as  invalid  as  that  of 
the  strongest  and  most  independent  understanding,  though 
the  latter  would  not  have  been  enthralled  where  the  former 
was.  In  the  last  revisions  of  Chitty  on  Contracts,  brought 
out  in  1890  and  1896  (page  199  of  the  latter),  the  old  text 
oh  the  subject  under  discussion  was  changed  to  conform  to 
the  doctrine  as  stated  in  Bishop  on  Contracts.  A  compari- 
son of  it  with  the  early  text  is  one  of  the  best  demonstra- 
tions that  can  be  given  of  the  great  change  that  has  taken 
place  in  the  law  under  discussion  from  the  early  rules  on 
the  subject.  The  following  is  the  new  text:  "It  has  been 
sometimes  said  that  in  order  to  avoid  a  contract  entered 
into  through  fear,  the  fear  must  be  such  as  would  impel  a 
person  of  ordinary  courage  to  yield  to  it.  I  do  not  think 
this  an  accurate  statement  of  the  law.  Whenever  from 
natural  weakness  of  intellect,  or  from  fear  —  whether  reason- 
ably entertained  or  not  —  either  party  is  actually  in  a  state  of 
mental  incompetence  to  resist  pressure  improperly  brought 
to  bear,  there  is  no  more  consent  than  in  the  case  of  a  per- 
son of  stronger  intellect  and  more  robust  courage  yielding 
to  a  more  serious  danger.     The  diflSculty  consists  not  in  an 
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uncertainty  of  the  law  on  the  subject,  but  in  its  application 
to  the  facts  of  each  individual  case/* 

In  Chitty's  work  on  Commercial  Law,  printed  in  1824 
(p.  56),  it  is  said  that  "  fear,  which  is  sufficient  to  avoid  a 
contract,  must  be  a  present  fear,  occasioned  by  some  pres- 
ent or  future  danger,  not  a  mere  suspicion  of  the  approach 
of  danger,  nor  such  an  apprehension  as  would  arise  in  the 
mind  of  a  weak  or  timorous  man,  but  such  as  would  alarm 
a  firm  man,  such  as  the  fear  of  death  or  of  bodily  torment; 
that  the  fear  of  battery,  which  may  be  slight,  will  not  amount 
to  duress  as  will  the  fear  of  mayhem  or  loss  of  life."  In 
support  of  the  later  text  of  Bishop  and  Chitty,  Jr.,  see  10 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  341;  Gribbs  v,  SowU,  87 
Mich.  340;  Overstreet  v.  DunZap,  56  111.  App.  486;  Parmen- 
tier  V.  Pater,  13  Oreg.  121 ;  Earle  v.  Norfolk  cfe  N,  B.  H.  Co. 
36  N.  J.  Eq.  192;  Jordcm  v.  EUiott,  12  Weekly  Notes  Cases^ 
66;  Willmms  v.  Bayley,  1  App.  Cas.  200;  Scott  v.  SebrigJd, 
12  Prob.  Div.  21. 

From  the  foregoing  it  will  be  seen  that  the  true  doctrine 
of  duress,  at  the  present  day,  both  in  this  country  and  Eng- 
land,  is  that  a  contract  obtained  by  so  oppressing  a  person 
by  threats  regarding  his  personal  safety  or  liberty,  or  that 
of  his  property,  or  of  a  member  af  his  family,  as  to  deprive 
him  of  the  free  exercise  of  his  will  and  prevent  the  meet- 
ing of  minds  necessary  to  a  valid  contract,  may  be  avoided 
on  the  ground  of  duress,  whether  the  oppression  causing 
the  incompetence  to  contract  be  produced  by  what  was 
deemed  duress  formerly,  and  relievable  at  law  as  such,  or 
wrongful  compulsion  remediable  by  an  appeal  to  a  court  of 
equity.  The  law  no  longer  allows  a  person  to  enjoy,  with- 
out disturbance,  the  fruits  of  his  iniquity,  because  his  victim 
was  not  a  person  of  ordinary  courage ;  and  no  longer  gauges 
the  acts  that  shall  be  held  legally  sufficient  to  produce  du- 
ress by  any  arbitrary  standard,  but  holds  him  who,  by  put- 
ting another  in  fear,  sball  have  produced  in  him  a  state  of 
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mental  incompetency  to  contract,  and  then  takes  advantage 
of  such  condition,  no  matter  by  what  means  such  fear  be 
caused,  liable  at  the  option  of  such  other  to  make  restitu- 
tion to  him  of  everything  of  valne  thereby  taken  from  him. 

The  law  as  indicated,  though  not  discussed  at  any  great 
length  in  previous  adjudications  of  this  court,  has  always 
been  the  ruling  principle  of  its  decisions.  In  Brown  v.  Peck^ 
2  Wis.  261,  it  was  said  that  if  menaces  are  used,  or  equiva- 
lent acts  of  violence,  such  as  to  have  an  undue  influence 
upon  the  party  and  to  prevent  the  exercise  of  his  own  free 
will  in  executing  the  contract,  it  is  voidable.  True,  the 
court  was  there  speaking  of  the  power  of  a  court  of  equity 
to  remedy  a  wrong,  but  the  situation  calling  for  such  rem- 
edy was,  as  the  court  said,  that  there  was  no  contract  ex- 
isting between  the  .parties  for  want  of  assent  by  one  party 
on  account  of  the  oppression  to  which  he  was  subjected  on 
behalf  of  the  other. 

In  Oi^  NaU  Bank  v.  Kuaworm^  91  Wis.  166,  and  Wolff  v. 
Bluhmj  95  Wis.  257,  the  doctrine  was  stated  in  effect  thus: 
Where  one,  by  the  wrongful  act  of  another,  is  put  in  fear 
and  thereby  induced  to  make  a  contract  or  to  forego  some 
act  under  circumstances  which  deprive  him  of  the  exercise 
of  his  free  will,  duress  exists;  the  wrongful  act  does  not 
constitute  the  duress,  but  the  condition  of  mind  produced 
thereby.  The  act  must  be  of  such  a  nature  and  made  under 
such  circumstances  as  to  constitute  a  reasonable,  adequate 
cause  to  control  the  mind  of  the  threatened  person,  and  • 
must  have  that  effect ;  and  the  act  sought  to  be  avoided  must 
have  been  performed  by  such  person  while  in  such  condi- 
tion. It  will  be  noted  that  it  was  said,  the  cause  producing 
incompetency  to  contract  through  fear  need  only  be  rea- 
sonably sufficient  to  overcome  the  will  power  of  the  partic- 
ular person  acted  upon.  That  it  may  be  more  or  less  than 
that  required  to  overcome  the  mind  of  a  person  of  ordinary 
firmness,  according  as  the  person  acted  upon  is  above  or 
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below  the  average  in  mental  ability  to  protect  himself 
against  the  influence  of  fear,  is  obvious.  There  was  unnec- 
essarily added  to  a  correct  statement  of  the  law,  in  Wolff  v, 
Bluhm^  a  reference  to  the  doctrine  of  the  supreme  court  of 
Maine,  as  to  the  sufficiency  of  certain  circumstances  to  con- 
stitute duress,  not  in  harmony  ^vith  the  law  as  stated  in 
this  opinion.  An  arbitrary  rule,  that  a  threatened  lawful 
arrest  and  imprisonment  not  implying  harsh  or  unreason- 
able use  of  criminal  process,  and  where  no  warrant  has  been 
issued  and  there  is  no  danger  of  the  threat  being  immedi- 
ately carried  out,  is  not  sufficient  to  produce  duress,  seems 
unreasonable.  Such,  however,  is  the  doctrine  of  the  su- 
preme court  of  Maine,  and  th*  cases  supporting  it  will  bo 
found  very  generally  cited  by  text  writers  and  judges.  That 
rule  goes  naturally  with  the  doctrine  that  every  person, 
without  regard  to  actual  mental  power,  is  bound  to  come 
up  to  the  standard  of  average  men  in  that  regard  or  suffer 
the  consequences. 

"We  have  now  reached  a  point  where  it  clearly  appears 
that  the  contention  of  counsel  for  appellants,  that  the  testi- 
mony of  the  plaintiff,  undisputed,  is  legally  insufficient  to 
produce  duress,  cannot  be  sustained,  and  it  remains  to  be 
seen  whether  the  finding  that  duress  was  in  fact  produced 
by  the  conduct  of  Sutherland  and  his  confederate,  Langdon^ 
is  contrary  to  the  clear  preponderance  of  the  evidence. 

Looking  at  the  testimony  of  the  seve^-al  witnesses,  as 
printed  in  the  record,  it  is  by  no  means  certain  but  that  the 
evidence  preponderates  to  the  side  of  the  appellants,  and 
that  no  clear  case  is  made  out  such  as  is  required  to  impeach 
a  transaction  for  fraud.  But  when  the  circumstances  dis- 
closed are  taken  into  consideration,  the  interest  which  the 
different  witnesses  had  in  the  result,  the  opportunity  that 
^ach  had  for  knowing  the  facts  in  respect  to  which  he  testi- 
fied, and  everything  appearing  that  aids  in  weighing  the 
evidence  and  determining  where  the  truth  lies,  doubt  is 
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produced  as  to  the  correctness  of  the  findings,  which  is  rea- 
sonably resolved  in  their  favor  by  giving  due  weight  to 
those  things  which  were  available  to  the  trial  judge,  and 
presumably  were  considered  by  him,  that  could  not  be  made 
a  part  of  the  record.  This  is  peculiarly  a  case  where  op- 
portunity to  see  the  witnesses  and  observe  their  manner 
while  testifying  is  of  great  importance  in  judicial  search 
after  truth.  That  the  learned  judge  who  made  the  find- 
ings studied  the  situation  with  the  light  th^t  such  oppor- 
tunity cast  upon  it  cannot  be  doubted,  and  the  result  is 
embodied  in  the  findings  which  we  are  asked  to  reverse. 
There  is  a  finding  that  respondent  is  a  very  nervous  man 
and  easily  subject  to  be  imposed  upon  in  the  manner  in 
which  it  is  claimed  he  was  wronged.  That  circumstance 
was  of  importance  in  the  case.  There  is  very  little  evidence 
in  the  record  in  regard  to  it,  but  it  is  obvious  that  a  per- 
sonal study  of  the  man  during  the  trial,  by  one  skilled  in 
such  matters,  could  hardly  have  failed  to  reveal  the  truth, 
without  any  direct  evidence  of  the  fact.  Considering  re- 
spondent as  a  man  of  average  firmness,  intelligence,  and 
experience,  it  wduld  be  unreasonable  to  say  that  the  pre- 
posterous assertions  of  Langdon  and  Sutherland^  as  to  what 
they  could  and  would  do  with  him  in  the  event  of  his  not 
settling  the  Sherman  claim,  emphasized  even  by  loud  and 
vehement  expressions,  by  profanity  and  gesticulations,  would 
have  affected  him  otherwise  than  by  producing  anger,  amuse- 
ment, or  disgust;  but  a  view  of  respondent  and  study  of 
him  in  court  may  easily  have  satisfied  the  trial  court  that 
he  was  a  man  liable,  under  the  circumstances  in  which  he 
was  placed,  to  be  deluded,  and  to  regard  falsehood  as  truth 
and  mere  shamming  as  serious  reality. 

The  record  shows  that  a  hard-working,middle-aged  farmer, 
not  of  sufficient  intelligence  to  know  his  legal  rights,  was, 
without  previous  negotiations  for  a  settlement  of  an  existing 
doubtful  claim,  sued  upon  it  for  a  sum  perhaps  in  excess  of 
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his  entire  fortune,  the  papers  being  served  by  a  shrewd  per- 
son specially  employed  for  that  purpose,  instead  of  by  an 
ofScer;  that  on  the  same  day  such  person  accompanied  the 
defendant  to  the  presence  of  the  plaintiflTs  lawyer,  and  that 
an  agreement  was  there  obtained  from  such  defendant  to 
pay,  in  settlement  of  the  controversy,  an  amount  represent- 
ing a  large  portion  of  his  entire  property, —  probably  the  ac- 
cumulation of  many  years  of  labor, —  and  to  secure  such 
agreement  by  a  mortgage  upon  his  home.  The  transaction, 
of  itself,  is  unnatural  and  unexplainable  upon  any  reasonable 
theory  other  than  that  respondent  was  a  weak  man,  easily 
influenced,  and  that  considerable  pressure  was  put  upon  him 
to  produce  the  result  accomplished.  The  probabilities  point 
that  way  in  the  absence  of  evidence  explaining  how  the 
thing  was  brought  about.  The  explanation  on  the  part  of 
appellants  is  that  respondent  went  to  Sutherland's  office  of 
his  own  free  will  and  out  of  a  desire  for  an  immediate  set- 
tlement of  the  claim  on  the  best  terms  possible,  and  that  he 
desired  the  presence  and  assistance  of  Zangdon.  That  ex- 
planation does  not  strike  one  as  reasonable.  Why  should 
respondent  desire,  expect,  or  rely  on  help  "from  the  agent  of 
the  attorney  for  the  adverse  party  in.  making  a  settlement? 
Why  did  he  not  go  to  some  neighbor,  acquaintance,  or  friend, 
or  some  lawyer,  for  counsel  instead  of  relying  on  Langdonf 
Those  questions  are  not  answerable  from  the  record  except 
by  respondent's  own  evidence  that  he  was  induced,  by  Lcmg- 
dorCB  threats,  to  believe  that  it  was  best  for  him  to  visit  Suth- 
erUmd  and  settle  immediately  in  order  to  avoid  arrest  and 
imprisonment.  Why  did  he  finally  settle  with  the  attorney 
for  the  adverse  party  and  agree  to  surrender,  in  satisfaction 
of  the  claim  made  upon  him,  such  a  large  proportion  of  his 
property,  without  taking  time  for  reflection  or  making  an 
effort  to  obtain  counsel,  when  he  could  not  have  been  prej- 
udiced by  waiting  at  least  till  near  the  expiration  of  the 
twenty  days  allowed  in  which  to  answer  the  complaint,  be- 


Wis.]  JANUAEY  TEEM,  1900.  285 

Qalusha  and  another  vs.  Sherman  and  others. 

fore  making  a  settlement?  Nothing  in  the  record  furnishes 
an  answer  to  that,  except  the  evidence  of  respondent  that 
he  was  threatened  with  arrest  and  imprisonment  if  he  did 
not  submit  to  the  demand  for  a  speedy  settlement.  The 
very  fact  that  respondent  went  to  the  office  of  Sutherland 
and  settled  a  claim  of  such  a  serious  nature  in  the  manner 
in  which  the  settlement  was  made,  without  an  effort  to  take 
counsel  in  respect  to  it,  is  a  very  strong  circumstance  tend- 
ing to  show  that  he  was  of  that  mental  make-up  liable  to 
be  controlled  and  moved  to  action,  to  his  disadvantage,  by 
fear. 

Looking  to  the  direct  evidence  of  what  occurred,  that  of 
respondent  and  Lcmgdon  in  regard  to  the  threats  made  when 
the  papers  were  served  is  in  direct  conflict.  The  probabili- 
ties, however,  are  in  favor  of  the  former.  That  of  Ijmgdon 
and  Sutherland  as  to  what  occurred  at  Sutherland's  office  is 
in  direct  conflict  with  that  of  respondent^  but  the  probabili- 
ties are  rather  in  favor  of  the  truth  of^he  material  part  of 
the  respondent's  story,  to  the  effect  that  he  was  actually 
threatened  with  arrest  and  imprisonment  unless  he  made 
the  settlement  demanded,  and  was  told  and  made  to  believe 
that  the  offense  alleged  against  him  was  one  that  might  sub- 
ject him  to  arrest  and  punishment  by  a  long  term  of  con- 
finement in  state  prison. 

"We  have  not  overlooked  any  of  the  evidence  bearing  on 
the  question  under  consideration.  It  has  all  been  read  with 
care.  Bespondent  may  be  mistaken  as  to  having  been 
looked  in  a  room  with  SutherUmd^  but  there  is  no  dispute 
but  that  he  was  taken  into  Sutherland's  private  room  where 
what  was  said  between  the  two  could  not  readily  be  heard 
by  persons  in  the  general  office  if  the  door  between  the  two 
rooms  was  closed;  and  there  is  evidence  independent  of  re- 
spondent's testimony,  showing  that  such  was  its  condition 
at  least  part  of  the  time.  It  maybe  tYidit  Sutherland  A\& 
not  use  profane  language  in  threatening  respondent,  and 
that  when  the  former  went  into  the  main  office  after  the 
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settlement  agreed  upon  the  persons  there  did  not  observe 
in  him  any  appearance  of  excitement,  yet  it  be  true  that  he 
threatened  the  respondent  with  arrest  and  imprisonment, 
and  produced  in  his  mind  a  conviction  that  such  would  be 
the  result  of  a  refusal  to  speedily  settle  the  claim,  and  that 
he  was  thereby  rendered  incapable  of  exercising  his  judg- 
ment in  respect  to  complying,  or  refusing  to  comply,  with 
the  demand  made  upon  him;  and  that  in  taking  the  latter 
course  he  merely  carried  out  Sutherland^B  will  instead  of 
his  own.  As  we  view  the  record,  the  issue  as  to  whether 
the  threats  were  made  as  claimed  turns  on  the  evidence  of 
respondent  on  the  one  side,  and  Sutherlamd  and  Langdorij 
considered  practically  as  one  person,  on  the  other,  and  the 
circumstances  characterizing  the  whole  transaction.  The 
unnaturalness  of  the  occurrence  of  giving  the  note  and  mort- 
gage, under  all  the  circumstances,  except  as  explained  by 
mental  weakness  on  the  part  of  respondent  and  fear  of  pun- 
ishment as  a  criminal  if  he  did  not  settle  the  claim  made 
upon  him,  is  such  that  in  view  of  the  corroborating  evidence 
we  cannot  say  but  that  the  trial  court's  determination,  that 
respondent's  story  is  in  the  main  true,  is  correct.  There  is 
evidence  to  the  effect  that  the  attorney  declared,  to  persons 
who  partook  of  the  alleged  impure  meat  with  Sherma/n^  that 
he  had  scared  respondent  into  a  settlement  of  the  Sherman 
claim,  for  the  purpose  of  inducing  them  to  make  a  like  claim. 
That  evidence  is  disputed,  it  is  true,  but  it  cannot  be  ignored. 
There  is  also  the  circumstance  of  the  attorney  and  his  alleged 
confederate  arming  themselves  with  a  written  direction 
from  respondent  for  his  wife  to  sign  the  papers,  and  their 
going  to  his  farm  immediately  after  he  executed  such  papers 
to  obtain  her  signature  thereto  in  the  absence  of  her  hus- 
band. It  undoubtedly  appeared  to  the  trial  court  that  if 
respondent  had  been  anxious  to  make  the  settlement,  as  ap- 
pellants claim,  and  acted  of  his  own  free  will,  he  would 
have  taken  the  attorney  to  his  home  to  obtain  her  signature 
to  the  papers  in  his  presence,  or  would  have  procured  her 
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presence  at  the  attorney's  office;  and  that  no  unusual  or 
hasty  method  would  have  been  resorted  to  for  the  purpose 
of  obtaining  such  signature.  There  are  many  other  circum- 
stances to  which  special  reference  has  not  been  made,  that 
throw  some  light  on  the  transactions  under  consideration, 
but  further  discussion  of  the  evidence  is  unnecessary.  We 
are  unable  to  say  that  the  trial  court  was  not  justified  in 
saying  that  the  charge  of  duress  was  established  by  clear 
and  satisfactory  evidence.  True,  in  a  case  of  this  kind  the 
facts  essential  to  the  cause  of  action  must  be  established  by 
a  greater  degree  of  certainty  than  in  a  case  where  fraud  is- 
not  the  foundation  of  the  cause  of  action;  but  when  a  trial 
court  says  that  the  requisite  certainty  is  established  by  the 
evidence,  that  decision  must  prevail  on  appeal  unless  clearly^ 
wrong. 

The  finding  of  fact  to  the  effect  that  appellant  ScaUon 
and  his  assignor  are  each  chargeable  with  notice  of  the  man- 
ner in  which  the  note  and  mortgage  were  obtained  from  re-^ 
spondent,  cannot  be  disturbed.  It  is  not  deemed  necessary 
or  advisable  to  discuss  the  evidence  in  regard  to  it.  There- 
are  many  circumstances  shown  tending  to  prove  that  the 
transfer  of  the  securities  was  made,  first  to  Sutherland  and 
then  toScaUoTiy  in  order  to  avoid  the  very  attack  made  upoa 
them  by  the  bringing  of  this  action.  Moreover,  as  respond- 
ents' counsel  contends,  since  the  note  was  payable  to  Sher- 
man^s  order  and  was  not  indorsed  by  him  to  Sutherland  or 
by  Sutherland  to  Scallony  the  latter  cannot  claim  the  pro- 
tection of  the  law  merchant.  He  stands  in  precisely  the 
same  position  as  Sherman  did,  the  note  being  subject  to  all 
the  equities  of  the  respondent  the  same  as  if  no  transfer  of 
it  had  taken  place.  Terry  v,  AUisj  16  Wis.  478;  Howard  v. 
Boorman^  17  Wis.  459;  Daniel,  Neg.  Inst.  §  741,  and  cases^ 
cited. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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December  18, 1899  —  January  P,  1900. 

Logging  lien:  Instrtictiona:  Counterclaim:  Accord  and  satisfaction: 
Principal  and  agent:  Agent's  authority. 

1.  The  facts  that  the  defendant,  the  owner  of  logs,  had  contracted  with 

plaintiff  to  drive  them,  and  that  the  latter  had  a  large  force  of 
men  at  work  on  the  river  on  the  first  water  in  the  spring  of  that 
year,  being  undisputed,  a  third  person  could  not  obtain  a  lien  for 
driving  them  under  sec.  3337,  S.  &  R  Ann.  Stata,  on  the  groimd  that 
the  owner  had  neglected  or  refused  to  make  the  necessary  provis- 
ions therefor. 

2.  Payment  to  a  third  party  of  any  sum  under  such  circumstances  as 

makes  it  a  proper  setoff,  or  a  matter  of  recoupment,  is  available  as 
a  defense,  in  whole  or  in  part,  to  the  plaintiff's  claim,  but  is  in  no 
sense  a  coimterclaim. 
8.  The  defendant  claiming  that  his  difference  with  plaintiff  had  been 
settled  and  compromised  through  negotiation  with  plaintiff's  son, 
it  was  not  error  to  instruct  the  jury  that,  if  the  son  only  had  au- 
thority to  collect,  the  alleged  compromise  never  became  effective 
so  as  to  bind  the  plaintiff,  and  to  eliminate  from  the  case  all  ques- 
tions as  to  the  apparent  authority  of  the  son,  when  it  appeared  that 
the  defendant  had  never  seen  the  young  man  before,  noade  no  in- 
quiry as  to  his  authority,  had  no  knowledge  as  to  the  extent  of  his 
dominion  over  his  father's  business,  and  was  not  deceived  or  mis- 
led to  his  prejudice  by  any  assumption  of  authority  on  the  part  of 
the  son. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  James  O'Neill,  Circuit  Judge.    Affirmed. 

The  plaintiff  brings  this  action  to  collect  a  balance  claimed 
to  be  due  under  a  contract  for  driving  defendant's  logs. 
The  answer  admits  the  contract,  but  says  that  plaintiff  neg- 
lected to  drive  the  logs,  and  that  one  Darwin  filed  a  lien 
upon  them,  to  settle  which  defendant  paid  $80.  It  then 
states  that  on  August  1, 1893,  the  whole  matter  was  settled, 
and  defendant  paid  plaintiff  $61.50  in  full  for  his  services 
in  driving  said  logs.    The  answer  also  attempts  to  set  up 
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the  filing  of  said  lien,  and  the  payment  of  the  sum  stated 
as  a  counterclaim.  The  jury  found  for  the  plaintiff,  and 
from  a  judgment  entered  upon  the  verdict  the  defendant 
has  appealed  to  this  court. 

For  the  appellant  there  was  a  brief  by  O,  M.  Perry y  at- 
torney, and  MacBride  dk  MacBride^  of  counsel,  and  oral 
argument  by  B.  J.  MacBride. 

L.  M.  Sturdevanty  for  the  respondent. 

Bardeen,  J.  The  court  properly  charged  the  jury  that 
there  was  no  evidence  in  the  case  from  which  they  would 
be  warranted  in  finding  that  the  defendant  had  refused  or 
neglected  to  make  the  necessary  provision,  or  to  furnish 
the  necessary  labor  and  materials,  for  driving  his  logs  to 
their  destination,  so  as  to  warrant  Darwin  in  filing  a  lien 
under  the  statute.  Sec.  3337,  S.  &  B.  Ann.  Stats.  The  evi- 
dence was  undisputed  that  the  defendant  contracted  with 
plaintiff  to  drive  the  logs,  and  that  the  latter  had  a  large 
force  of  men  at  work  on  the  river  on  the  first  water  in  the 
spring  of  that  year.  No  such  neglect  or  refusal  to  make 
the  necessary  provisions  and  labor,  as  contemplated  by  the 
statute,  were  shown;  hence  the  conclusion  of  the  trial  court 
was  amply  justified. 

The  attempt  to  set  up  the  facts  as  to  the  filing  of  the  lien, 
and  payment  by  plaintiff  to  Darwin,  as  a  counterclaim,  was 
without  justification  in  law.  The  defendant  received  his 
logs,  and  if  he  paid  to  a  third  party  any  sum,  under  such 
circumstances  as  made  it  a  proper  setoff,  or  a  matter  of  re- 
coupment, it  was  available  to  him  as  a  defense,  in  whole  or 
in  part,  to  the  plaintiff's  claim,  and  was  in  no  sense  a  counter- 
claim. 

The  real  controversy  between  the  parties  was  whether 
their  difference  had  been  settled  and  compromised.  This 
was  purely  a  question  of  fact  for  the  jury,  which  was  re- 
solved in  favor  of  the  plaintiff.  The  evidence  against  it  is 
Vol.  105—19 
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not  SO  clear  or  overwhelming  that  we  would  feel  justified  in 
disturbing  their  conclusion. 

The  negotiations  as  to  the  alleged  settlement  were  con- 
ducted by  the  plaintiff's  son,  and  complaint  is  made  that  the 
court  did  not  properly  instruct  the  jury  on  this  phase  of  the 
case.  It  was  claimed  by  the  plaintiff  that  his  son  only  had 
authority  to  collect  th^  money  due.  In  this  regard  the  court 
instructed  the  jury  that,  if  he  only  had  authority  to  collect, 
the  alleged  compromise  never  became  effective,  so  as  to  bind 
the  plaintiff.  The  objection  urged  against  this  instruction 
is  that  it  eliminates  all  question  as  to  the  "  apparent  author^ 
ity  "  of  the  son.  It  is  not  easy  to  perceive  how  this  question 
is  in  any  way  involved,  under  the  circumstances  in  proof. 
The  defendant  had  never  seen  the  young  man  before.  lie 
made  no  inquiry  as  to  his  authority.  He  had  no  knowledge 
as  to  the  extent  of  his  dominion  over  his  father's  business. 
He  was  not  deceived  or  misled  to  his  prejudice  by  any  as- 
sumption of  authority  on  the  part  of  the  son.  "Whatever  the 
son  may  have  theretofore  done  in  the  conduct  of  the  plaint- 
iff's business,  unknown  to  the  defendant,  could  not,  by  any 
possibility,  have  influenced  his  conduct.  The  question,  there- 
fore, becomes  unimportant  in  this  litigation. 

The  main  controversy  between  the  parties  seems  to  have 
been  fairly  submitted  to  the  jury,  and  no  good  reason  ap- 
pears for  disturbing  their  conclusion. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Habeas  corpus:  Contempt  of  court:  Refusal  to  comply  with  order  for 
payment  of  money:  Constitutional  law:  Due  process  of  law:  Im- 
prisonment  for  debt:  Discharge  in  bankruptcy, 

1.  In  a  suit  in  equity  to  foreclose  a  mortgage  the  court  has  jurisdiction 

to  enjoin  the  defendant  from  collecting  rents,  and  in  case  of  a 
breach  of  that  injunction  has  jurisdiction  to  punish  him  for  con- 
tempt and  also  to  require  him  to  pay  back  the  money  wrongfully 
^tcquired  by  him.  Whether  or  not  the  latter  requirement  is  proper 
or  wise  depends  on  facts  which  are  for  trial  and  consideration  by 
the  court,  and  its  decision  thereon,  while  it  might  constitute  error 
within  its  jurisdiction,  is  not  reviewable  on  habeas  corpus. 

2.  A  court  of  equity,  in  such  a  case,  having  exercised  its  jurisdiction 

and  discretion  upon  the  facts  presented,  and  having  ordered  imme- 
diate payment  of  the  money,  has  inherent  power  to  either  punish 
nonpayment  or  compel  payment  by  commitment  for  contempt, 
and  such  power  is  also  independently  granted  or  confirmed  in  ex- 
press terms  by  sec.  8479,  Stats.  1898,  providing  for  imprisonment 
on  disobedience  of  an  order  requiring  the  payment  of  money. 
&  Where  the  court  has  judicially  passed  on  the  duty  of  a  party  to  pay 
money,  the  purpose  of  the  legislature,  under  sec.  8479,  Stat&  1898> 
is  to  put  the  mere  payment  on  a  different  groimd  from  other  acts, 
and  to  provide  thereby  for  summary  coercion  of  its  payment,  in 
addition  to  proceedings  under  the  provisions  in  subd.  8,  sec  8477, 
and  sea  8491  and  other  sections  of  such  statutes  regulating  the 
procedure  for  imposing  punishment. 

i.  Sec.  8479,  Stats.  1898,  is  summary  in  itself,  assumes  that  the  party 
will  theretofore  have  had  his  opportunity  to  show  any  cause  why 
the  peremptory  order  of  payment  should  not  be  made,  and  author- 
izes an  ex  parte  application  for  the  arrest 

5.  Ability  to  comply  with  an  order  to  pay  money  is  not  a  jurisdictional 
fact  necessary  to  be  shown  as  a  condition  precedent  to  the  exercise 
of  the  power  given  by  sec.  8479,  Stats.  1898.  > 

&  Sea  3479,  Stats.  1898,  contemplating  a  prior  judicial  determination 
at  which  the  party  may  be  heard,  the  fact  that  the  final  step  for 
enforcement  of  that  determination  is  without  further  notice  is  not 
a  violation  of  the  constitutional  prohibition  against  depriving  one 
of  liberty  or  property  without  due  process  of  law. 
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7. -Imprisonment  for  disobedience  of  an  order  to  pay  money,  made,  not 
because  the  defendant  owed  it,  but  because,  after  the  court  had 
sequestered  it,  he  had  wrongfully  diverted  it  from  the  court's  con- 
trol, and  thereby  defied  and  insulted  the  court's  authority,  and  in- 
cidentally damaged  the  plaintiff  pecuniarily,  is  not  imprisonment 
for  debt 

8L  A  discharge  in  bankruptcy  proceedings,  while  it  may  have  discharged 
the  bankrupt  from  liability  to  civil  suit  for  money  taken  originally 
in  defiance  of  an  injunction,  has  not  purged  him  of  his  contempt 
of  court  in  taking  it,  ^d  in  refusing  to  refund  it  when  ordered  to 
dosa 

Habeas  coepus.    Petitioner  remanded. 
W.  K  Bailey f  for  the  petitioner. 
ff.  Z.  Buttery  for  the  respondent. 
[No  briefs  on  file.] 

Dodge,  J.  This  is  an  original  haheaa  corpus  sued  out  by 
Alexander  Meggett^  and  by  the  return  and  pleadings  brings 
before  us  the  same  record  which  was  considered  upon  a  writ 
of  certioraH  in  State  ex  rel.  Meggett  v.  O^NeHl^  104  Wis.  227. 
The  material  facts  appearing  by  the  record  are  fully  set 
forth  in  the  report  of  that  case.  It  was  there  decided  that 
the  complaints  made  by  the  relator,  whether  for  error  or 
for  want  of  jurisdiction,  were  reviewable  on  appeal,  and  for 
that  reason  this  court  would  not  exercise  its  extraordinary 
supervisory  power  upon  certiorari.  The  proceeding  now  be- 
fore us  presents  the  question  of  jurisdiction  simply.  Wright 
V.  Wrighty  74  Wis.  439;  In  re  Bosenhergy  90  Wis.  581.  It 
has  already  been  held  that  this  is  a  civil  contempt  proceed- 
ing, not  outside  of,  but  within,  a  suit  in  equity  pending  in 
the  circuit  court  for  Eau  Claire  county.  As  to  that  situa- 
tion, an  accurate  definition  of  the  question  presented  is  given 
in  In  re  Hosenbergy  supra^  as  follows:  "There  is  no  question 
that  the  court  had  jurisdiction  of  the  cause  of  action  and  of 
the  parties.  If,  then,  it  had  power  to  make  the  order  of 
commitment  in  any  supposable  circumstances  which  might 
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arise  in  the  progress  of  the  cause,  then  the  order  is  Valid 
until  reversed,  however  erroneous  it  may  be  in  the  par- 
ticular circumstance."  In  this,  a  suit  to  foreclose  a  mort- 
gage, the  court,  of  course,  had  jurisdiction  to  enjoin  defend- 
ant from  collecting  rents,  and,  in  case  of  breach  of  that 
injunction,  had  jurisdiction  to  punish  him  for  contempt,  and 
also  to  require  him  to  pay  back  the  money  wrongfully  ac- 
quired by  him.  "Whether  or  not  the  latter  requirement  was 
proper  or  wise  might  well  depend  on  facts  to  be  ascertained, 
such,  for  example,  as  were  sought  to  be  proved  in  this  case, 
namely,  that  defendant  expended  part  of  the  money  for 
repairs,  or  that  he  at  that  time  had  neither  the  identical 
money  so  collected  nor  ability  to  obtain  the  amount;  but 
all  such  facts  were  for  trial  and  consideration  by  the  court, 
and  its  decision  thereon  could,  at  most,  but  be  error  within 
its  jurisdiction,  and  would  not  be  reviewable  upon  Kabem 
corpus.  The  court  having  exercised  its  jurisdiction  and  its 
discretion  upon  the  facts  so  presented,  and  having  ordered 
immediate  payment  of  the  money,  had  it  not  power  to  either 
punish  nonpayment  or  compel  payment  by  commitment  for 
contempt?  Such  power  has  always  been  deemed  inherent 
in  courts  of  equity,  as  essential  to  the  enforcement  of  their 
decisions.  Indeed,  it  was  anciently  their  only  weapon  for 
enforcing  their  commands.  Eiler^ecker  v.  DiaL  Ct,  of  Ply- 
mouth Co.  134  U.  S.  31,  37;  In  re  Debs,  158  U.  S.  564,  595. 
Independently  of  the  inherent  power  of  a  court  of  equity, 
however,  our  statute  grants  or  coniBrms  such  power  in  ex- 
press terms.  Sec.  3479,  Stats.  1898,  provides:  "When  any 
order  of  the  court  or  a  judge  shall  have  been  made  requir- 
ing the  payment  of  costs  or  any  other  sum  of  money  and 
proof  by  aflftdavit  shall  be  made  of  the  personal  demand  of 
such  sum  of  money  and  of  a  refusal  to  pay  it  the  court  or 
judge  may  issue  a  warrant  to  commit  the  person  so  disobey- 
ing to  prison  until  such  sum  and  the  costs  and  expenses  of 
the  proceedings  shall  be  paid."    To  the  full  and  literal  effect 
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of  this  statute,  however,  the  petitioner  urges  three  objec- 
tions: first,  that  it  should  be  read  in  connection  with  subd.  3, 
sec.  3477,  and  sec.  3491,  and  thereby  have  imported  into  it 
the  conditions  that  such  payment  must  be  within  the  power 
of  the  defendant,  and  must  be  one  not  enforceable  by  exe- 
cution ;  second,  that  the  section,  according  to  its  terms,  is 
unconstitutional,  as  authorizing  imprisonment  by  an  ex  parte 
order,  which  is  not  due  process  of  law;  and,  third,  that  it  is 
unconstitutional,  as  authorizing  imprisonment  for  debt. 

1.  As  to  the  first  of  these  positions,  namely,  that,  because 
subd.  3,  sec.  3477,  Stats.  1898,  makes  punishment  by  fine 
or  imprisonment  for  nonpayment  of  money  dependent  on 
whether  collection  can  be  enforced  by  execution,  and  that 
because  the  imprisonment  by  way  of  punishment  authorized 
by  sec.  3492  is  limited  to  six  months,  unless  the  act  sought 
to  be  enforced  is  within  defendant's  power,  therefore  the 
authority  given  by  sec.  3479  to  imprison  until  an  order  to 
pay  money  is  complied  with  is  subject  to  the  same  restric- 
tions, the  statutes  themselves,  on  examination,  negative  any 
such  intent  on  the  part  of  the  lawmakers.  Sec.  3479  was 
enacted  at  the  same  time  with  the  others  referred  to.  It 
would  have  been  wholly  unnecessary  and  meaningless  if 
limited  as  petitioner  claims,  for  it  would  give  no  power  not 
conferred  by  the  others.  "We  think  the  legislative  purpose 
clear  to  put  the  mere  payment  of  money,  after  the  court  had 
judicially  passed  on  the  duty  of  a  party  to  pay  it,  on  a  dif- 
ferent ground  from  other  acts,  and  to  provide,  by  sec.  3479, 
for  summary  coercion  of  its  payment,  in  addition  to  the  pro- 
visions in  other  sections  regulating  the  procedure  for  impos- 
ing other  punishment.  Sec.  3479  is  summary  in  itself,  and 
clearly  authorizes  an  ex  parte  application  for  the  arrest, 
which  is  merely  the  execution  of  a  court  of  equity;  but  it  is 
predicated  upon  a  prior  adjudication,  and  assumes  that  the 
party  will  theretofore  have  had  his  opportunity  to  show  any 
cause  why  the  peremptory  order  of  payment  should  not  be 
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made.  That  it  is  to  be  enforced  according  to  its  letter,  at 
least  where  it  does  not  infringe  rights  placed  beyond  legis- 
lative power,  has  been  recognized  and  acted  upon  from  early 
days  at  nid  priicsy  and  confirmed  whenever  the  subject  has 
been  brought  before  this  court.  In  re  GUl^  20  Wis.  686; 
Staples  V.  Staples,  87  Wis.  592,  696. 

In  this  connection,  counsel  strenuously  contends  that  the 
fact  of  ability  to  pay  is  an  essential  prerequisite  to  commit- 
ment for  nonpayment,  and  must  appear  as  a  jurisdictional 
fact.  He  predicates  this  contention,  not  only  upon  sec.  3491, 
Stat5.  1898,  as  to  which  we  have  expressed  our  views,  but 
also  upon  the  language  of  several  decisions  by  this  and  other 
courts.  With  the  possible  exception  of  a  California  decis- 
ion, none  of  the  oases  goes  to  the  extent  claimed.  Many  of 
them  lay  great  stress  upon  the  importance  of  this  fact  as 
one  to  be  considered  by  the  trial  court,  the  ignoring  of 
which  will  constitute  error,  and  this  view  is  fully  set  forth 
in  some  of  our  own  decisions.  Wright  v,  WrigM,  74  Wis. 
439, 443 ;  Warren  v.  Rosenberg,  94  Wis.  523.  But  the  jurisdic-' 
tional  character  of  such  fact  is  denied  expressly  in  Wright 
<v.  Wright  and  Staples  v.  Staples,  supra,  and  impliedly  in 
Warren  v.  Hosenherg,  supra.  These  decisions,  and  the  prac- 
tice for  so  many  years,  have  at  least  given  our  own  statute 
a  construction  contrary  to  petitioner's  contentions,  and  es- 
tablished the  proposition  that  ability  to  comply  with  an 
order  to  pay  money  is  not  a  jurisdictional  fact,  necessary  to 
be  shown  as  a  condition  precedent  to  the  exercise  of  the 
power  given  by  sec.  3479,  however  cogent  it  may  be  as  a 
fact  for  judicial  consideration  in  deciding  whether  that 
power  should  be  exercised  in  a  given  case.  Indeed,  the  op- 
portunity is  still  open  to  the  petitioner  to  urge  the  fact  of 
honest  and  good-faith  inability  to  pay  the  sum  ordered.  If 
-such  fact  were  established  to  exist  without  fault  on  his 
part,  there  is  no  doubt  the  court  below  would  put  an  end 
to  the  imprisonment.     It  is,  however,  noticeable  that,  al- 
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though  petitioner  has  twice  appealed  to  the  circuit  court  for 
discharge,  he  has  somewhat  studiously  refrained  from  as- 
serting  inability  to  pay  as  a  ground  for  such  relief,  notwith- 
standing the  fact  that  the  court,  in  overruling  the  first  of 
those  applications,  expressly  oflFered  to  consider  one  based 
thereon.  His  conduct  in  prosecuting  proceedings  probably 
costing  him  much  more  than  the  amount  involved,  and  the 
result  of  which,  if  successful,  would,  leave  him  still  in  con- 
tempt, and  guilty  of  withholding  money  wrongfully  acquired, 
does  not  tend  to  arouse  confidence  in  the  good  faith  of  the 
suggestion  in  this  court  of  his  inability  to  pay  the  compara- 
tively small  sum  ordered,  nor  in  his  desire  to  purge  himself 
of  the  contempt  of  which  he  has  been  adjudged  guilty. 

2.  Petitioner  urges  that  this  section  authorizes  deprivation 
of  liberty  exjparteyKiiA  therefore  without  due  process  of  law. 
As  said  above,  we  think  the  statute  clearly  contemplates  a 
prior  judicial  determination,  at  which  a  defendant  may  be 
heard ;  and,  if  so,  the  fact  that  the  final  step  for  enforce- 
ment of  that  determination  is  without  further  notice  is  not 
a  disobedience  of  the  United  States  constitutional  prohibi- 
tion against  depriving  one  of  liberty  or  property  without, 
due  process  of  law.  If  that  were  so,  every  ex  parte  issue  and 
levy  of  an  execution,  whether  against  person  or  property  of 
the  judgment  debtor,  would  be  prohibited.  It  is  enough 
that  one  be  given  an  opportunity  to  be  heard  as  to  whether 
there  shall  pass  against  him  an  adjudication  which  may,  by 
statute,  be  executed  by  seizure  of  him  or  his  property,  es- 
pecially if  a  right  of  appeal  is  also  accorded  him.  In  Spen- 
cer V,  Merchant^  125  U.  S.  346,  355,  speaking  of  tax  laws,  it 
is  said:  "If  the  legislature  provides  for  notice  to,  and  hear- 
ing of,  each  proprietor,  at  some  stage  of  the  proceedings^  upon 
the  question  what  proportion  of  the  tax  shall  be  assessed 
upon  his  land,  there  is  no  taking  of  his  property  without 
due  process  of  law."  See,  also,  Hurtado  v.  California^  110 
U.  S.  516;  Ro  Bards  v.  Lamb,  127  U.  S.  58;  Palmer  v.  Mc- 
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Mahon,  133  U.  S.  660,  669;  CaldweU  v.  Texas,  13Y  U.  S.  692, 
697;  Rowan  v.  StaU,  30  Wis.  129, 145;  State  ex  rd.  Mil- 
waukee V.  N&wmam,,  96  Wis.  258,  273. 

It  is  not  necessary,  however,  to  consider  whether,  in  some 
supposable  case,  as  if  the  order  to  pay  were  made  also  ex 
parte,  a  literal  enforcement  of  this  statute  might  fall  within 
the  constitutional  inhibition;  for  in  the  case  at  bar  the  pe- 
titioner had  the  fullest  opportunity  for  hearing,  and  availed 
himself  of  it.  He  offered  evidence  by  affidavit,  and  was« 
granted  by  the  court  the  privilege  of  calling  witnesses  to 
testify  orally.  His  evidence  was  addressed  to  all  of  the  ex- 
cuses he  now  suggests  why  he  should  not  have  been  ordered 
to  pay  this  money,  at  the  peril  of  punishment  if  he  refused. 
The  court  passed  upon  that  evidence  and  those  considera- 
tions, and  petitioner  has  not  seen  fit  to  appeal  from  its  de- 
cision. Certainly,  he  has  not  suffered  for  opportunity  to  be 
heard,  and  cannot  complain  that  there  has  not  been,  as  to 
him,  due  process  of  law. 

3.  It  is  not  inconceivable,  though  very  improbable,  that^ 
under  the  forms  authorized  by  sec.  3479,  Stats.  1898,  a  party 
might  be  imprisoned  for  a  contract  debt  alone.  Should  such 
a  case  arise,  such  debtor  need  have  no  apprehension  that 
his  wrongs  will  not  be  discovered  and  righted,  if  properly 
brought  to  the  attention  of  this  court.  In  re  Blair^  4  Wis. 
522,  535.  But  we  have  not  that  case  before  us  now.  It  does 
not  follow,  necessarily,  because  a  party  owes  a  debt,  and  is 
imprisoned  until  he  pays  the  same  sum  of  money,  that  he  is 
imprisoned  for  a  debt;  not  more  than  it  followed,  because 
Debs  was  imprisoned  for  doing  an  act  which  was  a  crime, 
that  he  was  being  imprisoned  for  a  crime  without  trial  by 
jury  {In  re  Debs,  158  U.  S.  564;  EUenhecker  v.  Dist.  Ct.  of 
Plymouth  Go.  134  U.  S.  31);  nor  more  than  it  follows,  be- 
cause one  is  imprisoned  upon  an  execution  against  the  body 
under  a  judgment  for  conversion  or  embezzlement,  that  ho 
is  imprisoned  for  debt,  although  ho  may  be  indebted  on 
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implied  contract  for  the  property  converted  or  the  money 
embezzled.  A  statute  is  not  void  merely  because  its  words 
may  be  tortured  to  accomplish  an  unconstitutional  result, 
but  merely  ineffectual  to  support  that  result,  and  valid  other- 
wise. 

In  the  instant  case,  it  is  somewhat  difficult  to  discover  that 
any  contract  debt  exists.  The  money  collected  by  Meggett 
did  not  then  belong  to  the  plaintiff  in  the  foreclosure  suit, 
and  whence  would  arise  any  implied  promise  on  the  former's 
part  to  pay  it  to  the  latter  is  not  easy  to  define.  An  unlaw- 
ful taking  and  conversion  of  the  money  received  by  petitioner 
in  defiance  of  the  court's  injunction  more  nearly  defines  the 
cause  of  action  that  might  exist  against  him.  But  whether 
a  debt  exists  or  not  is  quite  immaterial.  The  imprisonment 
is  not  for  the  debt,  but  for  disobedience  of  an  order  to  pay 
money,  made,  not  because  he  owed  it,  but  because,  after  the 
court  had  sequestered  it  after  it  was  properly  in  euaiodia 
legisy  he  had  wrongfully  diverted  it  from  the  court's  con- 
trol. The  order  was  merely  to  return  that  which  petitioner 
ought  never  to  have  taken,  and  in  taking  which  he  defied 
and  insulted  the  court's  authority,  and  incidentally  damaged 
the  plaintiff  pecuniarily.  This  is  not  imprisonment  for  debt. 
It  is  the  exercise  of  the  contempt  power  inherent  in  courts 
of  equity  to  re-establish  a  statics  quo  wrongfully  disturbed. 
The  punishment  inflicted,  even  in  civil  contempts,  where  in- 
demnity to  another  party  is  the  dominant  purpose,  never- 
theless rests  upon  the  power  of  the  court  to  vindicate  its  own 
authority,  and  to  punish  for  defiance  thereof,  but  to  adjust 
that  punishment  so  as  to  protect  or  enforce  private  rights. 
In  re  Milhum^  59  Wis.  34. 

We  conclude,  therefore,  that  no  good  reason  exists  why 
sec.  3479,  Stats.  1898,  should  not,  in  the  present  case,  be  ac- 
corded full  force  and  effect,  according  to  its  terms,  to  em- 
power the  circuit  court  to  make  the  order  of  commitment 
complained  of,  and  that  such  order  was  within  the  jurisdic- 
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tion  of  that  court,  and  cannot  be  questioned  in  this  pro- 
ceeding. 

The  petitioner  further  urges  that,  although  lawfully  com- 
mitted, he  has  since  been  discharged  from  his  debts  in  a 
bankruptcy  proceeding,  and  that  he  no  longer  owes  this 
money.  As  we  have  already  pointed  out,  he  is  not  impris- 
oned for  a  debt,  but  for  a  contempt  of  court.  If  he  did  owe 
this  money,  it  would  be  a  fact  apart  from  and  independent 
of  his  contempt  in  not  complying  with  the  order  to  pay  it. 
The  order  of  the  bankruptcy  court  may  or  may  not  have 
discharged  him  from  liability  to  civil  suit  for  this  money, 
but  it  has  not  purged  him  of  his  contempt  of  the  circuit 
court  in  taking  it  in  defiance  of  an  injunction  originally,  and 
in  refusing  to  refund  it  when  ordered  so  to  do.  Spalding  v. 
New  York  ex  rd.  Backus^  4  How.  21 ;  State  ex  rel,  Warfidd 
V.  BecJU^  23  Minn.  411 ;  In  re  Milbum.  supra.  Apparently 
the  United  States  district  court  in  bankruptcy  has  already 
adjudged  that  petitioner's  liability  for  the  money  collected 
by  him  is  not  a  debt  affected  by  the  bankruptcy  proceed- 
ings. But,  as  the  proceedings  are  somewhat  ambiguous,  we 
have  not  taken  such  adjudication  into  consideration,  deem- 
ing it  unnecessary. 

By  the  Court. — The  petitioner,  ^Alexander  Meggett,  is  hereby 
remanded  to  the  custody  of  the  sheriff  of  Eau  Claire  county. 
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fii2    «  55|    "Werner,  Eespondent,  vs.  Chicago  &  Northwestern  Rail- 
way Company,  Appellant. 

December  19, 1899—  January  9, 1900. 

BaUroads:  Personal  injuries:  Negligence:  Invitation  to  dangerous  situr 
ation:  Common  carriers:  Evidence:  Special  verdict:  Instruction  to 
jury:  Immaterial  error:  Expert  testimony:  Hypothetical  questions: 
Remarks  of  counseL 

1.  Where  a  brakemau  assisted  plaintiff's  little  boy  off  one  side  of  a  oar, 

and  tendered  his  services  to  assist  her  off  the  same  side,  it  must  be 
regarded  as  an  invitation  to  her  to  get  off  the  car  on  that  side  and 
an  assurance  that  it  was  reasonably  safe  for  her  to  do  sa 

2.  Where  plaintiff  was  a  woman  fifty-three  years  of  age,  weighing  21& 

pounds,  under  the  circumstances  of  the  case  as  shown  by  the  evi- 
dence, the  defendant's  brakeman  was  not  in  the  exercise  of  ordi- 
nary care  in  inviting  her  to  alight  from  the  lowest  step  of  the  car 
upon  frozen  ground  twenty-six  inches  below. 

8.  The  defendant,  as  a  common  carrier  of  passengers,  was  bound  to 
provide  plaintiff  on  her  reaching  her  destination  with  a  safe  place 
to  alight,  and,  in  view  of  her  age  and  condition,  to  render  her  such 
reasonable  assistance  as  to  enable  her,  in  the  exercise  of  ordinary 
care,  to  alight  from  its  train  in  safety. 

4.  It  is  not  error  to  allow  plaintiff  to  give  the  circumstances  under 
which  the  accident  occurred  nor  to  testify  that  she  was  a  widow. 

6.  It  is  not  error  to  allow  nonexpert  witnesses,  in  the  habit  of  associat- 

ing with  plaintiff,  to  testify, as  to  whether  she  appeared  to  suffer 
pain. 
^  The  trial  court  is  not  bound  to  submit  questions  for  a  special  verdict 
in  the  form  requested  by  either  party,  and  where  the  questions 
submitted  cover  all  the  issuable  facts  the  statute  is  satisfied  and 
the  rights  of  the  parties  are  protected. 

7.  Submitting  as  a  part  of  a  special  verdict  a  question  as  to  whether 

the  brakeman  negligently  pulled  the  plaintiff  forward,  and  thereby 
caused  her  to  lose  her  balance  and  fall  to  the  ground,  without  any 
instruction  in  the  charge  as  to  what  constitutes  negligence,  is  not 
material  error,  where  the  questions  of  the  special  verdict  cover  the 
subject  of  proximate  cause  and  indicate  the  standard  of  care  for 
the  negligence  mentioned. 

8.  It  was  competent  for  the  medical  experts,  in  answering  a  hypothetical 

question,  to  testify  whether  the  impairment  of  the  sciatic  nerve — 
a  condition  proved  to  be  present  in  the  right  leg — might  have 


Wis.]  JANUAKY  TEEM,  1900,  801 

Werner  va  Chicago  &  Northwestern  R  Ca 

been  produced  by  the  accident  and  fall  of  plaintiff,  where  such 
question  embraced  all  the  facts  which  plaintiff's  evidence  tended 
to  prove,  and  no  facts  which  such  evidence  did  not  tend  to  prove, 
and  assumed  the  truth  of  all  statements  therein  contained. 

-91  Where  questions  submitted  as  part  of  a  special  verdict  call  for  de- 
termination whether  a  i)erson  of  ordinary  intelligence,  acting  as  the 
plaintiff  did«  ought  to  have  foreseen,  in  the  light  of  attending  cir- 
cumstances, that  injury  was  likely  to  result  from  her  conduct; 
whether  she  was  in  the  exercise  of  such  care  for  her  own  safety  as 
the  majority  of  mankind  would  have  exercised  under  the  circum- 
stances; and  whether  there  was  negligence  on  her  part  which  nat- 
urally and  probably  contributed,  in  any  degree,  to  her  injury — it 
is  not  error  to  refuse  to  instruct  the  jury,  as  requested,  upon  the 
subject  of  contributory  negligence,  that  subject  being  covered  by 
the  questions  submitted. 

10,  Where,  if  the  defendant  was  guilty  of  negligence)  it  was  only  by 
virtue  of  the  negligence  of  its  employee,  and  so  of  an  interested 
witness,  remarks  of  plaintiff's  counsel  in  effect  that,  when  a  man 
has  a  job  depending  upon  the  manner  in  which  he  gives  his  evi- 
dence, there  is  no  tyranny  like  that  of  bread  and  butter,  while  of 
questionable  propriety,  do  not  constitute  material  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
oounty:  W.  C.  Silvbethobn,  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  Fishy  Cary^  TJpham, 
dk  Blacky  attorneys,  and  Edward  M.  HyzeVy  of  counsel,  and 
oral  argument  by  Mr.  Hyzer, 

For  the  respondent  there  was  a  brief  by  QtiarleSy  Spence 
<b  QuarUsy  and  oral  argument  by  Oeorge  Lines. 

Cassodat,  C.  J.  This  action  was  commenced  November 
29, 1895,  for  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  alighting  from  the  defendant's  train  at  Ke- 
nosha, December  31, 1894.  Issue  being  joined  and  trial  had, 
the  jury  returned  a  special  verdict  to  the  effect  (1)  that  the 
brakeman  Marshall  was  standing  on  the  east  side  of  the  car 
■when  the  plaintiff  came  out  of  the  car;  (2)  that  while  the 
plaintiff  was  standing  on  the  last  step  of  the  car  he  extended 
his  hand  to  the  plaintiff  for  the  purpose  of  assisting  her  in 


302  SUPKEME  COURT  OF  WISCONSIN.        [105 

Werner  va.  Chicago  &  Northwestern  R.  Ca 

alighting;  (3)  that  the  plaintiff  took  hold  of  his  hand  whilo 
she  was  standing  upon  the  last  step  of  the  car;  (4)  that  he 
negligently  pulled  her  forward,  and  thereby  caused  her  to 
lose  her  balance  and  fall  upon  the  ground ;  (5)  that  a  man 
of  ordinary  intelligence  and  prudence,  experienced  in  the 
branch  of  railway  service  in  which  brakeman  Marshall  was 
engaged,  and  acting  as  he  did  after  he  took  hold  of  the 
plaintiff,  ought  to  have  foreseen,  in  the  light  of  the  attend- 
ing circumstances,  that  he  was  acting  in  a  manner  which 
would  be  likely  to  cause  a  personal  injury  to  the  plaintiff; 
(6)  that  the  injury  which  the  plaintiff  received  at  the  time 
and  place  in  question  was  the  natural  and  probable  result  of 
negligence  on  the  part  of  the  defendant  by  its  brakeman 
Marshall,  after  he  took  hold  of  her,  produced  immediately 
by  such  negligence,  or  by  such  negligence  setting  other 
causes  in  motion,  each  in  order  being  started  naturally  by 
the  one  preceding  it,  and  altogether  constituting  a  complete 
chain  or  succession  of  events,  so  united  by  a  close  causal  con- 
nection as  to  form  a  natural  whole,  reaching  from  such  neg- 
ligence to  the  injury  and  producing  it;  (7)  that  a  person  of 
ordinary  intelligence  and  prudence,  acting  and  proceeding 
as  the  plaintiff  did  at  the  time  in  question,  ought  not  to  have 
foreseen,  in  the  light  of  the  attending  circumstances,  that 
he  or  she  was  acting  in  a  maimer  which  would  be  likely  to 
result  in  some  injury  to  his  or  her  person;  (8)  that  the  plaint- 
iff, at  the  time  in  question,  did  exercise  such  care  for  her 
own  safety  as  the  majority  of  mankind  would  have  exercised 
under  the  circumstances  of  the  situation;  (9)  that  there  was 
no  negligence  on  the  part  of  the  plaintiff  at  the  time  in  ques- 
tion which  naturally  and  probably  contributed  in  any  degree 
to  the  injury  which  she  received,  either  immediately  or  by 
setting  other  causes  in  motion,  each  in  order  being  started 
naturally  by  the  one  preceding  it,  and  altogether  constitut- 
ing a  complete  chain  or  succession  of  events,  so  united  by 
close  causal  connection  as  to  form  a  natural  whole,  reaching 
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from  such  negligence  to  the  injury  and  contributing  to  it; 
(10)  that  they  assess  her  damages  at  $3,000.  From  the  judg- 
ment entered  upon  such»  verdict  in  favor  of  the  plaintiff  for 
the  amount  stated,  with  costs,  the  defendant  brings  this  ap- 
peal. 

It  is  undisputed  that  the  accident  happened  after  the  de- 
fendant had  constructed  its  double  tracks  from  Chicago  to 
points  north  of  Kenosha;  that  at  Kenosha  there  was  a  depot 
and  platform  on  the  east  side  of  the  east  track,  and  a  plat- 
form on  the  west  side  of  the  west  track;  that  there  was  no 
platform  between  the  two  tracks,  the  space  being  only  about 
four  feet;  that  the  plaintiff,  at  the  time,  was  fifty-three 
years  of  age,  and  had  a  family,  and  had  lived  in  Kenosha 
about  four  months,  having  moved  there  from  Illinois;  that 
December  31,  1894,  she,  being  in  Chicago,  took  passage  on 
the  defendant's  train,  in  an  ordinary  passenger  coach,  for 
her  home,  reaching  Kenosha  about  one  o'clock  in  the  after- 
noon of  that  day,  the  train  going  as  usual  in  that  direction  — 
upon  the  west  track;  that  the  lowest  step  leading  from  the 
car  in  which  the  plaintiff  rode  to  the  platform  on  the  west 
side  of  the  west  track  was  twenty-four  inches  above  that 
platform ;  that  the  lowest  step  leading  from  that  car  to  tho 
ground  on  the  east  side  of  the  west  track  was  twenty-six 
inches  above  the  ground. 

The  plaintiff  testified  to  the  effect  that  when  the  train 
reached  Kenosha  it  was  crowded  with  passengers;  that  she 
was  about  the  last  one  to  go  out  of  the  car ;  that  she  followed 
those  in  front  of  her  north,  towards  the  front  end  of  the  car; 
that  those  ahead  of  her  got  off  on  the  east  side  of  the  car — 
towards  the  depot;  that  she  was  close  up  to  the  people  pass- 
ing out  in  front  of  her;  that  her  little  boy,  about  ten  years 
old  at  the  time,  was  with  her,  and  that  he  went  out  just 
ahead  of  her;  that  she  had  no  bundles,  but  did  have  a  little 
shopping  bag  or  satchel,  in  which  she  carried  her  money,  in 
her  left  hand,  and  got  it  onto  her  left  arm  before  the  acci- 
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dent;  that  she  did  not  look  to  the  west  side  of  the  car,  but 
followed  the  people  ahead  of  her  out  onto  the  platform,  and 
down  the  steps,  on  the  east  side  of  the  car,  to  the  lowest 
one;  that  when  she  got  there  she  saw  the  brakeman  —  he 
bad  a  uniform  on;  that  she  went  slowly  down  the  steps  — 
took  her  time;  that  the  brakeman  took  hold  of  her  left  hand, 
•and  gave  her  a  little  pull,  and  she  lost  her  balance;  that,  at 
the  same  time  she  lifted  her  foot  to  step  down  on  the  ground, 
he  gave  her  a  little  pull,  and  she  lost  her  balance,  and  fell 
on  the  frozen  ground,  and  was  badly  injured;  that  where  she 
fell  there  was  no  platform,  nor  bench,  nor  box;  that  she 
•weighed  216  pounds  at  the  time;  that  she  did  not  hear  the 
brakeman  tell  her  to  get  oflf  on  the  west  side  —  that  she  heard 
nothing  about  her  getting  oflf  on  the  west  side;  that  the 
brakeman  said  nothing  to  her  before  the  accident,  but  simply 
took  hold  of  her  hand,  as  stated.  Her  version  of  the  trans- 
action was  corroborated  by  her  little  boy,  who  was  with  her 
at  the  time  of  the  accident. 

The  brakeman  testified  to  the  effect  that  when  the  train 
got  to  Kenosha,  he  got  oflf  on  the  west  side  of  the  train; 
that  several  gentlemen  came  out  of  the  smoker,  and  got  oft 
on  that  side;  that  one  or  two  came  out  of  the  coaoh  in 
which  the  plaintiff  was  riding,  and  got  off  on  that  side; 
that,  when  the  plaintiff  and  her  little  boj*^  came  to  the  front, 
he  observed  that  she  was  not  looking  toward  him,  and  he 
said,  "  Step  off  on  this  side,  please,"  but  that  she  made  no 
answer,  and  did  not  look  at  him;  that  he  then  went  over 
the  platform  of  the  smoker,  and  got  down  on  the  east  side, 
and  helped  the  boy  off,  and  then  took  a  shawlstrap,  or  a 
bundle  done  up  in  a  shawlstrap,  out  of  the  plaintiff's  left 
hand,  and  put  it  in  his  right  hand,  and  turned  around  to 
lay  it  down,  and  while  doing  so  the  plaintiff  started  to 
alight,  and  that  he  did  not  get  hold  of  her  until  she  was 
getting  off  the  step,  and  that  after  she  got  upon  the  ground 
her  legs  gave  way  from  under  her,  and  she  fell;  that  he 
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caught  her  on  the  fly,  as  she  was  coming  down  from  the 
step;  that  when  he  took  her  shawlstrap  he  requested  her  to 
just  wait  a  minute,  until  he  laid  down  her  bundle,  and  he 
would  then  help  her,  but  that  when  he  laid  down  the  bundle, 
and  turned  around,  she  was  in  the  act  of  alighting. 

Thus,  it  appears  that  the  evidence  as  to  the  manner  of  the 
accident  is  conflicting.  According  to  the  plaintiflTs  version, 
she  had  no  bundle  nor  shawlstrap,  and  the  brakeman  took 
none  from  her.  They  agree,  however,  in  one  thing,  and 
that  is  that  the  brakeman  assisted  the  little  boy  off  the  east 
side  of  the  car,  and  tendered  his  services  to  assist  her  off  the 
east  side  of  the  car.  That  must  be  regarded  as  an  in  vita- . 
tion  for  her  to  get  off  on  that  side  of  the  car.  If  it  was  not 
reasonably  safe  for  her  to  get  off  on  that  side  of  the  car, 
then  he  should  have  insisted  upon  her  getting  off  on  the 
west  side  of  the  car,  instead  of  so  inviting  her  to  get  off  on 
the  east  side  of  the  car.  There  is  no  evidence  that,  after 
he  got  upon  the  east  side  of  the  car,  he  made  any  protestor 
objection  to  her  getting  off  on  that  side  of  the  car,  or  that 
he,  while  there,  requested  her  to  get  off  on  the  other  side 
of  the  car.  For  the  purposes  of  this  appeal,  we  must  as- 
sume that  the  plaintiff's'  version  of  the  transaction  was  cor- 
rect The  question  recurs  whether  the  brakeman  was  in 
the  exercise  of  ordinary  care  in  inviting  the  plaintiff  to 
alight  from  the  lowest  step  on  the  east  side  of  the  car,  upon 
the  frozen  ground,  twenty-six  inches  below,  under  the  cir- 
cumstances detailed  by  her. 

The  defendant,  as  a  common  carrier  of  passengers,  was 
-certainly  bound  to  provide  a  safe  place  for  the  plaintiff  to 
alight  on  reaching  her  destination,  and,  in  view  of  her  age 
and  condition,  to  render  such  reasonable  assistance  as  to  en- 
able her,  if  in  the  exercise  of  ordinary  care  on  her  part,  to 
alight  from  the  train  in  safety.  McJDermott  v.  C.  (&  N.  W. 
M.  Co.  85  Wis.  251.  In  that  case,  the  floor  was  on  a  level 
larith  the  track;  and  it  is  stated  in  one  place  that  the  steps 
yoL.  105  —  20 
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led  from  the  platform  of  the  car  down  to  within  about 
twenty-two  inches  of  the  floor,  and  in  another  place  that  it 
was  proved  that  the  distance  from  the  lowest  step  of  the 
car  to  the  floor  was  twenty-six  or  twenty-seven  inches;  that, 
to  enable  passengers  to  alight  from  cars,  it  was  customary 
to  place  a  movable  bench  at  the  foot  of  the  steps.  The  jury 
in  that  case  found  that  such  bench  was  not  a  reasonably 
safe  appliance,  in  the  absence  of  a  brakeman  to  assist  pas=- 
sengers  to  alight,  and  that  the  defendant's  negligence  con- 
sisted in  the  bench  not  being  placed  in  a  reasonably  safe 
position,  and  the  brakeman  leaving  such  place  of  duty  before 
•the  plaintiff  alighted.  There  was  a  verdict  for  the  plaintiff 
in  that  case,  but  the  judgment  was  reversed  because  the 
court  took  from  the  jury  the  question  of  contributory  negli- 
gence, notwithstanding  the  plaintiff  voluntarily  and  unnec- 
essarily left  the  car  without  waiting  for  assistance  or  having 
the  bench  placed  in  its  proper  position.  In  the  case  at  bar 
we  must  hold  that  the  evidence  on  the  part  of  the  plaintiff 
is  sufficient  to  support  the  findings  of  the  defendant's  negli- 
gence, and  that  the  plaintiff  was  free  from  contributory 
negligence,  and  hence  that  there  was  no  error  in  refusing" 
to  direct  a  verdict  in  favor  of  the  defendant. 

We  perceive  no  error  in  allowing  the  plaintiff  to  testify 
that,  in  going  out  of  the  car,  the  people  ahead  of  her  got  off 
on  the  east  side  of  the  car;  nor  in  allowing  her  to  testify 
that  she  was  a  widow;  nor  in  allowing  her  to  testify  that 
her  little  boy,  ten  years  old,  came  out  of  the  car  with  her, 
and  that  her  two  other  boys  were  near  when  she  alighted 
from  the  car.  It  was  certainly  proper  to  give  the  circum- 
stances  under  which  the  accident  occurred.  In  this  the 
case  is  distinguished  from  Kreuziger  v.  G,  <&  If.  W,  R,  Go. 
73  Wis.  162.  The  fact  that  she  was  a  widow  tended  to  show 
that  whatever  time  was  lost  by  disability  w^as  her  own.  Nor 
was  it  error  to  allow  nonexpert  witnesses,  in  the  habit  of 
associating  with  the  plaintiff,  to  testify  as  to  whether  she 
appeared  to  be  suffering  pain.    Keller  v.  GUmariy  93  Wis.  9. 
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Among  the  errors  assigned  is  one  that  a  witness  was  al- 
lowed to  testify  that  the  main  portion  of  the  city  of  Keno- 
sha was  on  the  east  side  of  defendant's  tracks.  That  cer- 
tainly requires  no  consideration.  As  held  by  the  supreme 
court  of  the  United  States:  "  When  the  assignments  of  error 
are  very  numerous,  it  is  practically  found  necessary  to  con- 
sider but  a  feW  of  them."  Qrayson  v.  Lynch^  163  U.  S.  468. 
The  oral  argument,  and  the  brief  of  the  counsel  who  made 
it,  are  not  subject  to  such  criticism. 

Error  is  assigned  for  refusing  to  submit  to  the  jury,  as  a 
part  of  the  special  verdict,  certain  questions  requested.  The 
form  of  such  verdict  in  all  such  cases  is  very  much  in  the 
discretion  of  the  trial  court.  HeddUs  v.  (7.  d6  N.  W,  R.  Co. 
74  Wis.  258;  Lee  v.  C.,St.  P.,  M.  <&  0.  Ji.  Co.  101  Wis.  362. 
The  questions  submitted  in  the  case  at  bar  seem  to  cover 
all  the  issuable  facts.  This  being  so,  the  statute  was  satisr 
fied,  and  the  rights  of  the  parties  protected.  The  court 
was  not  bound  to  submit  questions  in  the  form  requested 
by  either  party. 

Error  is  assigned  in  the  submission  of  the  fourth  question 
of  the  special  verdict,  as  to  whether  the  brakeman  "  negli- 
gently "  pulled  the  plaintiflf  forward,  and  thereby  caused 
her  to  lose  her  balance,  and  fall  upon  the  ground.  The  par- 
ticular criticism  is  that  the  word  "  negligently "  was  not 
written  in  the  question  until  the  close  of  the  charge,  and 
that  the  court  then  failed  to  charge  the  jury  as  to  what  con- 
stituted such  negligence,  and  also  refused  to  submit  to  the 
jury  the  question  whether  the  brakeman  exercised  such  care 
as  a  man  of  ordinary  intelligence  and  prudence,  experi- 
enced in  the  branch  of  railway  service  in  which  he  was  en- 
gaged, would  have  exercised  under  the  circumstances.  The 
point  made  is  that  the  court  was  bound  either  to  submit 
that  question  or  charge  the  jury  on  the  subject,  and  that 
the  court  should  have  charged  the  jury,  as  requested,  to  the 
effect  that,  if  they  found  that  the  plaintiff  lost  her  balance 
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by  reason  of  such  pulling  on  her  hand  as  was  ordinarily 
used  by  brakemen  in  the  ordinary  manner  of  assisting  pas- 
sengers to  alight,  then  they  must  answer  the  fourth  question 
"  No."  But  we  are  constrained  to  hold  that  the  fifth  and 
sixth  questions  submitted  substantially  covered  the  subject, 
and  enabled  the  jury  to  intelligently  answer  the  fourth 
question.  The  substance  of  such  questions  is  contained  in 
the  foregoing  statement,  and  need  not  be  here  repeated. 
The  fifth  question  called  upon  the  jury  to  determine  whether 
a  man  of  ordinary  intelligence  and  prudence,  experienced 
in  the  branch  of  railway  service  in  which  the  brakeman 
was  engaged,  and  acting  as  he  did  after  he  took  hold  of 
the  plaintiff,  ought  "  to  have  foreseen,  in  the  light  of  the 
attending  circumstances,  that  he  was  acting  in  a  manner 
which  would  be  likely  to  cause  a  personal  injury  to  the 
plaintiff;"  and  the  sixth  question  called  upon  the  jury  to 
determine  whether  the  plaintiff's  injury  was  "  the  natural 
and  probable  result  of  negligence  on  the  part  of  the  defend- 
ant by  its  brakeman  Marshall,  after  he  took  hold  of  her." 
These  questions  seem  to  cover  the  subject  of  proximate 
cause,  and  to  indicate  the  standard  of  care  for  the  negli- 
gence mentioned  in  the  fourth  question  submitted.  Deisen- 
rieter  v.  Kram-Merkd  M.  Co.  97  Wis.  287;  Grouse  v.  C,  ds 
iT.  W,  R.  Co.  102  Wis.  197. 

Error  is  assigned  because  the  medical  experts,  in  answer 
to  a  hypothetical  question,  were  allowed  to  testify  whether 
the  impairment  of  the  sciatic  nerve,  which  was  proved  to 
be  present  on  the  right  leg,  might  have  been  produced  by 
the  accident  and  fall.  Such  questions  embraced  all  the  facts 
which  the  plaintiffs  evidence  tended  to  prove,  and  embraced 
no  fact  which  such  evidence  did  not  tend  to  prove;  and  it 
assumed  the  truth  of  all  statements  therein  contained.  Under 
such  circumstances,  it  seems  to  be  settled  that  such  evidence 
was  competent.  Quinn  v.  Higgiiis^  63  Wis.  ^^\  SmaUey  v. 
Ajppletouy  75  Wis.  18;  Zoldosks  v.  Stute^  82  Wis.  606,  607; 
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Tebo  V.  AuguBta,  90  Wis.  405 ;  Kliegd  u  Aitken,  94  Wis.  432 ; 
McKeon  v.  (7.,  M.  &  St.  P.  R.  Co.  94  Wis.  477;  SeUeck  v. 
JanisviUe,  100  Wis.  162,  163. 

Error  is  assigned  because  the  court  refused  to  instruct  the 
jury,  as  requested,  upon  the  subject  of  contributory  negli- 
gence. That  subject  is  covered  by  the  seventh,  eighth,  and 
ninth  questions  submitted,  the  substance  of  which  appears 
in  the  statement,  and  need  not  be  repeated.  One  of  such 
requests  was  to  the  effect  that,  in  answering  the  eighth 
question,  they  must  regard  the  testimony  of  the  plaintiff 
and  her  son,  that  they  did  not  hear  the  brakeman  request 
them  to  alight  on  the  west  side  of  the  car,  as  negative  testi- 
mony, and  not  of  suflScient  weight  to  overcome  the  testi- 
mony of  the  brakeman  that  he  did  make  such  request.  Such 
instruction  was  of  no  special  consequence,  since  it  is,  in  ef- 
fect, conceded  that  the  brakeman  subsequently  invited  the 
plaintiff  to  alight  on  the  east  side  of  the  car,  as  already  indi- 
cated; and,  besides,  the  rule  as  to  positive  and  negative  tes- 
timony was  given  in  the  general  charge.  For  the  same  rea- 
son, it  was  of  no  consequence  to  instruct  the  jury  that,  in 
answering  the  seventh,  eighth,  and  ninth  questions,  they 
must  remember  that  it  was  the  duty  of  the  plaintiff  to  look 
for  a  platform  upon  which  to  alight,  etc.  Undoubtedly,  the 
plaintiff  was  bound  to  exercise  ordinary  care  in  alighting 
from  the  car,  but  the  court  was  not  bound  to  instruct  the 
jury  that  it  was  her  duty  to  take  hold  of  the  handrail  of  the 
car  with  her  right  hand  while  going  down  the  steps  of 
the  car,  and  to  retain  such  hold  while  descending  from  the 
last  step  to  the  ground.  The  three  questions  thus  submitted 
called  for  a  determination  whether  a  person  of  ordinary  in- 
telligence, acting  as  the  plaintiff  did,  ought  to  have  fore- 
seen, in  the  light  of  the  attending  circumstances,  that  injury 
was  likely  to  result  from  her  conduct,  and  whether  she  was 
in  the  exercise  of  such  care  for  her  own  safety  as  the  major- 
ity of  mankind  would  have  exercised  under  the  circum- 
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stances,  and  whether  there  was  negligence  on  her  part 
which  naturally  and  probably  contributed,  in  any  degree, 
to  her  injury.  We  find  no  reversible  error  in  any  of  these 
questions  or  the  charge  of  the  court  thereon. 

There  are  numerous  exceptions  to  the  remarks  of  counsel 
.for  the  plaintiff  in  his  closing  argument  to  the  jury.  In 
speaking  of  the  testimony  of  the  brakeman,  he  said :  "  But  I 
want  to  tell  you  there  is  no  tyranny  like  that  of  bread  and 
butter."  And  again:  "When  a  man  .  .  .  has  his  job* 
depending  upon  the  manner  in  which  he  gives  his  evidence." 
And  again:  "That  brakeman  testified,  in  your  hearing,  that 
he  had  a  good  job,  and  he  wanted  to  keep  it.  I  say  it  is  a 
circumstance  that  you  have  a  right  to  consider.  It  is  a  great 
temptation  that  is  naturally  afforded  by  hanging  a  man's 
job  in  suspense."  The  propriety  of  such  remarks  may  be 
very  questionable.  But  we  are  to  remember  that,  if  the  de- 
fendant was  guilty  of  negligence,  it  was  only  by  virtue  of 
the  brakeman's  negligence.  A  finding  against  the  defend- 
ant, therefore,  would,  necessarily,  be  a  finding  against  the 
brakeman,  and  might  very  properly  lead  to  his  discharge. 
He  was  therefore  an  interested  witness,  and  the  jury  might 
properly  consider  the  fact.  The  same  was  true  in  respect 
to  the  plaintiff.  She  was  seeking  damages,  and  her  right 
to  recover  depended  very  largely  upon  her  own  testimony. 
The  tyranny  of  "  bread  and  butter,"  if  there  is  any  such 
tyranny,  was  applicable  to  her  as  well  as  to  the  brakeman, 
and  the  jury  had  the  same  right  to  consider  it. 

Other  exceptions  were  taken,  but  they  are  not  such  as  to 
call  for  special  consideration. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Spenoke,  Appellant,  vs.  Chicago,  Milwaukbb  &  St.  Paul  iios  siir 
Eailway  Company,  Kespondent.  ' 

December  19, 1899— January  9, 1900, 

BaUroads:  Personal  injuries:  Certainty  of  evidence  to  support  a  verdict 

1.  Verdicts  must  be  founded  upon  evidence  that  convinces  the  mind. 

They  cannot  rest  on  mere  speculation,  guess,  or  conjecture. 

2.  Plaintiff,  riding  on  defendant's  train,  and  receiving  an  injury  from 

a  stream  of  water  entering  the  car  window,  cannot  recover  with- 
out giving  evidence  tending,  in  some  tangible  way,  to  show  that 
the  accident  resulted  from  something  connected  with  the  operation 
of  the  railway. 
&  A  question  asked  a  witness,  in  such  a  case,  as  to  whether  he  knew  of 
water  escaping  from  a  certain  water  tank  of  defendant  at  any 
time  when  the  valve  was  not  intentionally  pulled,  is  improper, 
where  there  is  no  sufficient  evidence  in  the  case  to  justify  a  find- 
ing that  the  water  came  into  the  car  at  that  point,  and  nothing  in 
the  question  to  fix  the  time  of  the  unintentional  flow  of  water  at 
or  prior  to  the  time  of  the  accident 

Appeal  from  a  judgment  of  the  circuit  court  for  Walworth 
oQunty:  Fbank  M.  Fish,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  personal  injuries,  and  the  plaintiff 
appeals  from  a  judgment  of  nonsuit.  It  appears  from  the 
evidence  that  the  plaintiff  was  a  passenger  upon  the  defend- 
ant's railway  on  the  3d  day  of  September,  1895,  and  was 
riding  upon  one  of  the  defendant's  trains  from  the  city  of 
Chicago  to  a  station  called  Western  Union  Junction,  in  Ra- 
cine county,  Wisconsin,  on  the  afternoon  of  that  day.  She 
was  riding  upon  the  east  or  right-hand  side  of  the  car,  and, 
the  day  being  warm,  the  car  window  was  open.  She  was 
nearly  or  quite  asleep,  with  her  head  leaning  back  against 
the  back  of  the  seat,  when  a  stream  of  dirty  water  came 
through  the  open  window,  and  struck  her  on  the  side  of 
the  head  with  considerable  force,  wetting  her  considerably. 
Her  testimony  tended  to  show  that  the  water  penetrated 
her  ear,  and  caused  serious  trouble  thereafter  with  that 
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organ.  The  plaintiff  herself  had  no  knowledge  of  where 
the  water  came  from.  But  one  witness  was  called  who  at- 
tempted to  give  any  testimony  as  to  the  source  of  the  stream 
of  water.  This  witness  was  a  man  named  Young,  who  was 
also  a  passenger  upon  the  car.  He  testified  that  he  saw 
Mrs.  Spencer  upon  the  train,  and  that  when  the  train  was 
about  half  way  between  Chicago  and  Western  Union  Junc- 
tion some  water  splashed  into  the  open  window  ahead  of 
him,  and  on  the  panes  of  the  other  windows  along  the  side 
of  the  car;  that  it  was  a  fair-sized  stream,  and  came  with 
quite  a  little  force,  and  ran  along  the  whole  side  of  the  oar; 
that  he  could  not  state  positively  where  it  came  from ;  that 
there  was  some  object  or  building, — he  did  not  know  whether 
it  was  a  building  or  object,  but  it  was  his  impression  that 
it  was  a  water  tank,  but  he  could  not  state  positively;  that 
he  judged  the  train  was  running  forty  or  fifty  miles  an  hour; 
that  it  did  not  stop  between  Chicago  arid  Western  Union 
Junction;  that  he  thought  it  was  in  the  neighborhood  of 
Wadsworth  station;  that  he  knew  that  station  was  about 
halfway  between  Western  Union  Junction  and  Chicago, 
and  that  the  train  was  nearly  halfway  from  Chicago  at  the 
time;  that  that  was  all  he  knew  that  would  connect  this  acci- 
dent with  the  proximity  of  Wadsworth ;  that  he  knew  that 
Wadsworth  is  nearly  halfway  between  Western  Union  Junc- 
tion and  Chicago;  that  his  impression  was  that  it  was  some- 
where about  halfway  between  Chicago  and  Western  Union 
Junction,  and  that,  if  Wadsworth  is  about  halfway,  it  might 
have  been  at  Wadsworth ;  that  he  did  not  know  that  he 
saw  a  structure,  and  could  not  state  whether  it  was  a  water 
tank,  building,  or  what  it  was;  that  when  the  water  struck 
the  window  it  attracted  his  attention,  and  he  turned  in  that 
direction,  but  not  quick  enough  to  ascertain  what  shape,  or 
where  the  water  came  from;  that  he  could  not  state  posi- 
tively ;  that  he  remembered  they  were  passing  through  a 
town,  or  some  little  village,  or  near  a  station;  that  he  could 
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not  swear  there  was  a  station  near  that  car  at  the  time  the 
water  came  in;  that  he  had  no  personal  knowledge  as  to 
what  town  it  was,  or  what  the  structure  was;  that  he  had 
the  impression  that  about  that  time  they  passed  some  kind 
of  a  structure,  and  that  was  as  far  as  he  could  go. 

It  appeared  in  the  evidence  by  the  examination  of  other 
witnesses  that  the  station  called  Wadsworth  is  nineteen  miles 
south  of  Western  Union  Junction,  and  is  a  place  of  about 
200  inhabitants,  and  that  it  is  nearly  forty-three  miles  from 
Chicago;  that  the  railroad  was  a  double-track  railroad,  the 
trains  going  north  using  the  east  track;  that  there  are  two 
water  tanks  at  that  station,  the  north  tank  being  about 
150  feet  from  the  station  building.  It  was  stipulated  that 
the  only  water  tanks  on  the  east  side  of  the  defendant's  track 
from  Deerfield,  in  the  state  of  Illinois,  to  Western  Union 
Junction,  in  the  state  of  Wisconsin,  are  at  Wadsworth,  Illi- 
nois, and  that  Deerfield  is  23.8  miles  from  Chicago,  and  that 
this  was  the  situation  in  September,  1895. 

For  the  appellant  there  was  a  brief  by  JFetherSj  Jeffria  & 
Mou<Uj  and  oral  argument  by  M,  O.  Jeffria. 

For  the  respondent  there  was  a  brief  by  C.  B,  Sumner , 
attorney,  and  H,  H,  Fidd^  of  counsel,  and  oral  argument  by 
Mr,  Fidd. 

WiNSLow,  J.  It  seems  entirely  plain  that  the  impression 
of  the  witness  Young  that  the  train  was  passing  a  structure 
of  some  kind  at  the  time  the  water  came  in  the  car  was,  at 
best,  a  mere  conjecture,  and  that  his  further  idea  that  such 
structure  might  have  been  a  water  tank  was  a  conjecture 
founded  upon  a  conjecture.  Verdicts  must  be  founded  upon 
evidence  which  convinces  the  mind.  They  cannot  rest  on 
mere  speculation,  guess,  or  conjecture.  Ilyer  v.  JanesviUe^ 
101  Wis.  371.  While  some  of  the  earlier  cases  approved  the 
doctrine  that  the  mere  happening  of  an  accident  on  a  rail- 
way raised  a  presumption  of  negligence  in  favor  of  the  pas- 
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senger,  this  doctrine  is  now  abandoned,  and  it  is  quite  uni- 
versally held  that  the  evidence  must  go  further,  and  tend  in 
some  tangible  way  to  show  that  the  accident  resulted  from 
something  connected  with  the  operation  of  the  railway. 
2  Fetter,  Carriers  of  Passengers,  §  480;  Buswell,  Personal 
Injuries  (2d  ed.),  184;  2  Shearm.  &  Redf.  Neg.  (5th  ed.),  §  616. 
Thus  the  mere  unexplained  fact  that  a  missile  entered  the 
car  and  injured  the  passenger  is  insufficient.  Saunders  v, 
a  &  N.  TT.  E.  Co.  6  S.  Dak.  40;  Thomaa  v.  P.  &  R.  R.  Co, 
148  Pa.  St.  180.  So  we  must  hold  in  the  present  case  that 
the  mere  unexplained  fact  that  a  stream  of  water  entered  the 
window  of  the  car  is  not  sufficient  evidence  to  raise  a  pre- 
sumption of  negligence  on  the  part  of  the  railway  company. 

Error  is  alleged  because  of  certain  rulings  on  evidence. 
A  witness  was  called  who  worked  for  the  defendant  at  the 
Wadsworth  station  at  and  prior  to  the  time  of  the  accident, 
and  the  question  was  asked  him  whether  he  knew  of  the 
water  escaping  from  the  north  tank  at  Wadsworth  at  any 
time  when  the  valve  was  not  intentionally  pulled.  An  objec- 
tion to  this  question  as  incompetent,  immaterial,  and  indefi- 
nite as  to  time  was  sustained.  This  ruling  was  right  for  two 
reasons:  (1)  because  there  was  no  sufficient  evidence  to  jus- 
tify a  finding  that  the  water  came  into  the  car  at  or  near 
Wadsworth;  and  (2)  because  none  of  the  questions  fixed  the 
time  of  such  unintentional  flow  of  water  at  or  prior  to  the 
time  of  the  accident. 

By  the  Court — Judgment  affirmed. 
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Hoffman,  Appellant,  vs.  Dixon,  Eespondent 

December  19, 1899 -^January  9, 1900, 

Sales:  Warranty  as  to  identity  of  thing  sold:  Negligence, 

1  A  costomer  applied  at  a  store  fo.r  rape  seed,  and  in  response  to  an 
inquiry  as  to  whether  suoh  seed  was  there  kept  for  sale  was  in- 
formed in  the  affirmative  bj  the  person  in  charge^  who  produced 
seed  as  being  of  the  kind  called  for,  whereupon  such  customer  pur- 
chased some  of  such  seed,  acting  wholly  on  the  faith  of  the  repre- 
sentations thus  made  as  to  its  character.  Held,  that  the  conduct 
of  the  merchant  was  in  effect  an  affirmation  of  fact  as  to  the  char- 
acter of  the  article  offered  for  sale  and  an  express  warranty  in 
that  regard,  whether  he  knew  the  truth  in  that  regard  or  not 

2.  If  a  person  offer  an  article  for  sale,  accompanying  such  offer  with 
an  affirmation  of  fact,  or  acts  equivalent  to  such  affirmation,  as  to 
the  identity  of  such  article,  for  the  purpose  of  making  a  sale  thereof 
to  another,  and  such  other,  relying  on  suoh  affirmation,  purchase 
such  article,  and  such  affirmation  be  false  to  the  injury  of  the  pur- 
chaser, he  may  hold  the  vendor  liable  for  damages  for  breach  of 
warranty  or  actionable  fraud,  without  regard  to  whether  such 
Tender  made  the  affirmation  knowing  it  to  be  false  or  not. 
[Syllabus  by  MAR8HATiTi>  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  Fbank  M.  Fish,  Circuit  Judge.    Reversed. 

Action  to  recover  damages  for  breach  of  warranty  on  the 
following  facts:  Plaintiff,  a  farmer,  by  Martin  L.  Hoffman, 
Jr.,  his  son,  who  waa  duly  authorized  thereto,  applied  to  the 
defendant,  a  country  merchant  who  kept  seeds  for  sale, 
among  other  things,  to  buy  some  rape  seed.  The  business 
on  the  part  of  the  defendant  was  done  by  one  of  his  regu- 
lar clerks.  Mr.  Hoffman  asked  the  clerk  if  they  had  rape 
seed  for  sale.  He  replied  in  the  affirmative,  whereupon 
Mr.  Hoffman  said  he  would  .take  twenty-five  pounds.  The 
olerk  thereupon  produced  a  sack  of  seed  and  weighed  out 
the  desired  amount  in  Hoffman's  presence.  Neither  Hoff- 
man, the  clerk,  the  defendant,  nor  plaintiff  knew  rape  seed 
from  wild  mustard  seed,  and  each  was  wholly  unaware  of 
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the  ignorance  of  the  others.  Hoffman  purchased  the  seed 
relying  upon  the  fact  that  it  was  produced  by  the  clerk  and 
sold  to  him  as  what  he  called  for.  The  seed  was  delivered 
at  plaintiff's  farm  and  was  there,  either  by  him  or  by  his 
amthority,  sowed  upon  his  land.  He  did  not  examine  the 
seed,  and  would  not  have  been  wiser  if  he  had,  as  he  was 
entirely  unacquainted  with  the  appearanqe  of  rape  seed,  as 
before  indicated.  He  used  the  seed  relying  upon  the  fact 
that  it  was  sold  as  rape  seed.  The  seed  was  in  fact  wild 
mustard  seed.  It  befouled  plaintiff's  land  to  his  injury. 
The  facts  stated  were  established  by  evidence,  as  was  the 
damage  to  plaintiff,  sufficiently  to  enable  the  jury,  under 
proper  instructions,  to  determine  the  truth  in  regard  to 
plaintiff's  recoverable  loss.  A  motion  was  made  for  a  non- 
suit at  the  close  of  the  evidence,  which  was  granted,  and 
judgment  was  rendered  accordingly.    Plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Peter  Fisher  and 
O* Connor^  Hammd  cfe  SchmitZy  and  oral  argument  by  Mr. 
Fisher. 

For  the  respondent  there  was  a  brief  by  Quarles^  Spence 
dk  QuarUsy  and  oral  argument  by  W,  G,  QuarUs, 

Marshall,  J.  The  learned  circuit  judge,  in  granting  the 
nonsuit,  followed  Seixas  t).  Woodsy  2  Caines,  48,  and  a  few 
other  authorities  in  this  country  in  harmony  therewith, 
most  of  such  authorities  being  decisions  of  the  supreme 
court  of  Pennsylvania  to  the  effect  that,  in  the  sale  of  an 
article,  with  opportunity  on  the  party  of  the  vendee  to  in- 
spect it  before  purchasing,  the  vendor  being  neither  the 
manufacturer  nor  producer  of  such  article,  the  maxim  caveat 
emptor  applies  both  as  to  the  quality  and  identity  thereof. 
The  Seixas  Case  was  decided  in  1804.  Kent,  J.,  who  wrote 
the  opinion,  grounded  the  decision  on  Chandelor  v.  Lopn^ 
Cro.  Jac.  4,  decided  in  1603,  where  it  was  held  that  if  a 
person  sell  a  thing  for  what  it  is  not,  falsely  but  innocently 
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misrepresenting  its  species,  no  action  will  lie  against  him 
to  make  good  his  representations.  The  case  was  this:  the 
plaintiff  sold  a  jewel,  affirming  as  a  fact,  in  order  to  make 
the  sale,  that  it  was  a  bezoar  stone,  which  it  was  not.  It 
will  be  noted  that  the  doctrine  of  that  case  is  directly  con- 
trary to  the  modern  rule  that  he  who  falsely  affirms  the  ex- 
istence of  a  material  fact  in  regard  to  an  article  offered  by 
him  for  sale,  for  the  purpose  of  making  a  sale  thereof,  which 
affirmation  is  relied  upon  without  negligence  by  the  pur- 
chaser, to  his  damage,  is  guilty  of  an  actionable  fraud.  As 
was  said  by  this  court  in  effect,  in  Cotzhau%en  v.  Simon^  47 
Wis.  103,  if  representations  by  a  vendor  be  material  and 
false,  and  the  vendee  rely  upon  them  to  his  injury,  he  may 
recover  of  the  vendor  on  the  ground  of  fraud  the  damages 
he  sustains  thereby  which  are  the  natural  and  proximate 
results  of  the  wrong;  and  such  is  the  case  whether  the 
falsehood  be  wilful  or  not,  for  a  vendor  has  no  right  to  make 
even  a  mistake  in  facts  material  to  a  contract  except  under 
penalty  of  responding  in  damages.  The  law  is  quite  as  well 
settled  in  this  state  contrary  to  the  ancient  rule  upon  which 
the  Seixas  Case  was  decided,  on  the  subject  of  whether  the 
positive  assertion  of  a  fact,  made  to  induce  a  sale,  may  con- 
stitute a  warranty,  as  that  it  may  an  actionable  fraud,  re- 
gardless of  any  element  of  intentional  wrong.  Austin  v. 
Nickeraon,  21  Wis.  542. 

This  opinion  might  be  extended  to  great  length  by  a  re- 
view of  the  cases  on  the  subject  under  consideration,  but  we 
shall  forego  any  long  discussion  of  the  matter.  The  Seixas 
Case  was  overruled  in  IlawTchis  v.  Peniberton^  51  N.  Y.  198. 
The  law  as  there  stated  has  been  since  followed  in  New 
York.  White  v.  Miller,  71  N.  Y.  118.  In  the  HawTcins  Case 
it  was  said  that  the  court  in  Seixas  v.  Woods^iollowoA  Chande- 
lor  V,  LopuSy  Cro.  Jac.  4,  the  doctrine  of  which  being  that  a 
mere  affirmation  as  to  the  character  or  quality  of  goods  sold 
will  not  constitute  a  warranty,  and  that  such  doctrine  has 
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been  long  since  overruled  in  this  country  and  England;  cit- 
ing Hilliard,  Sales,  237;  2  Kent,  Comin.  (Comstock'sed.),  633, 
note  a;  2  Smith,  Lead.  Gas.  (5th  Am.  ed.),  238;  Bradford  v. 
Mmly^  13  Mass.  139;  SUme  v.  Denny ^  4  Met.  151.  The  fol- 
lowing cases  will  show  that  the  doctrine  of  Chandelor  v. 
Zoptis  U  not  recognized  as  good  law  by  the  English  courts: 
Alien  V.  Lake,  83  Eng.  0.  L.  560,  18  Q.  B.  560;  Barr  v.  Oib- 
son,  3  Mees.  &  W.  390;  Shepherd  v.  Kain,  *  Barn.  &  Aid. 
240;  Bridge  v.  Wain,  1  Starkie,  505;  Power  v.  Barham,  4 
Adol.  &  E.  473.  In  AUen  v.  Lake  there  was  a  sale  of  turnip 
seeds  as  Skirving's  Swedes.  The  plants  grown  from  such 
seeds  were  of  a  kind  other  than  the  variety  known  as  Skirv- 
ing's.  The. question  presented  was  whether  the  sale  of  the 
seed  as  being  of  a  particular  kind  constituted  a  warranty, 
and  on  that  Colebidge,  J.,  said  in  substance,  that  the  state- 
ment regarding  the  kind  of  seed  sold,  which  accompanied  the 
sale,  was  a  warranty,  not  a  mere  representation;  that  if  it 
were  limited  to  an  assertion  that  the  seed  was  turnip  seed, 
it  would,  without  doubt,  constitute  a  warranty  of  the  seed 
being  turnip  seed;  and  on  the  same  principle,  the  assertion 
that  the  seed  was  turnip  seed  of  a  particular  kind  was  an 
undertaking  that  it  should  answer  that  description.  White 
V.  Miller,  sujpra,  referred  to  that  as  the  modern  and  correct 
doctrine,  it  being  there  said  that,  "  a  dealer  who  sells  an 
article,  describing  it  by  the  name  of  an  article  of  commerce, 
the  identity  of  which  is  not  known  to  the  purchaser,  must 
understand  that  the  latter  relies  upon  the  description  as  a 
representation  by  the  seller  that  it  is  the  thing  described; 
and  this  constitutes  a  warranty." 

With  but  few  exceptions,  which  we  shall  not  take  time 
or  space  to  refer  to  specifically,  the  judicial  authorities  and 
the  text  writers  as  well  are  in  harmony  with  the  foregoing. 
Biddle,  Warranties,  §  108.  That  rule  is  just.  It  holds  a 
dealer  responsible  for  breach  of  contract  when  he  sells  a 
thing  as  being  of  a  particular  kind,  if  it  does  not  answer  the 
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description,  the  vendee  not  knowing  whether  the  vendor's 
representations  are  true  or  false,  but  relying  upon  them  as 
true.  There  is  no  good  reason  why  a  dealer  should  be  per- 
mitted to  exhibit  seed  to  his  customers,  asserting  it  to  be 
rape  seed  when  it  is  something  else,  and  then  protect  him- 
self from  the  consequences  of  his  falsehood  by  a  plea  of  igno- 
rance. The  injury  by  the  deception  is  just  as  great  whether 
it  be  wilful  or  innocent.  The  customer  has  the  same  right 
to  rely  upon  the  representation  in  the  one  case  as  in  the 
other.  Knowledge  on  the  part  of  the  vendor  is  not  essen- 
tial either  to  actionable  fraud  or  a  contract  of  warranty. 

Applyiug  the  principle  stated  to  the  facts  of  this  case, 
"What  was  the  contract  between  the  parties  ?  Upon  what 
did  their  minds  meet?  The  answer  must  be,  that  the  de- 
fendant would  sell  to  the  plaintiff  rape  seed  and  that  the 
seed  delivered  was  of  that  kind.  Opportunity  on  the  part 
of  the  plaintiff  to  inspect  does  not  militate  against  his  right 
to  insist  upon  the  condition  of  the  contract  as  to  the  identity 
of  the  article  delivered  being  made  good,  since  he  relied 
wholly  on  his  contract,  not  knowing  whether  the  article  he 
received  answered  such  condition  or  not,  and  not  being 
chargeable  with  negligence  because  he  did  not  know.  In 
such  a  case  the  doctrine  of  implied  warranty  does  not  apply, 
but  the  doctrine  of  express  warranty  does.  No  particular  v 
form  of  expression  or  words  is  necessary  to  make  an  express  | 
contract  of  warranty.  The  word  "  warranty  "  is  not  neces- 
sary to  it.  An  affirmation  of  the  fact  as  to  the  kind  or  qual- 
ity of  an  article  offered  for  sale,  of  which  the  vendee  is  igno- 
rant but  upon  which  he  relies  in  purchasing  such  article,  is 
as  much  a  binding  contract  of  warranty  as  a  formal  agree- 
ment using  the  plainest  and  most  unequivocal  language  on 
the  subject.  In  Benj.  Sales  (6th  ed.),  623,  625,  as  conclu- 
sions from  a  review  of  authorities  in  this  country  and  Eng- 
land, including  the  New  York  cases  overruling  Seixas  v. 
TTcw?*,  it  issaid:  "All  agree  that  any  positive  affirmation. 
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of  a  material  fact  as  a  fact,  intended  by  the  vendor  as  and 
for  a  warranty,  and  relied  upon  as  such,  is  sufficient "  to  con- 
stitute a  warranty.  "  The  better  class  of  cases  hold  that  a 
positive  affirmation  of  a  material  fact  as  a  fact,  intended  to 
be  relied  upon  as  such  and  which  is  so  relied  upon,  consti- 
tutes in  law  a  warranty,  whether  the  vendor  mentally  in- 
tended to  warrant  or  not."  The  latter  is  the  doctrine  of 
this  court,  as  indicated  by  numerous  cases  where  it  has  been 
applied.  Austin  v.  JSfickerson^  21  Wis.  542 ;  Giffert  v.  Westj 
33  Wis.  617;  JVec^e  v.  Amtz,  66  Wis.  174;  White  v.  Stelloh, 
74  Wis.  436. 

It  follows  from  the  foregoing  that  the  decision  of  the 
trial  court  that  the  doctrine  of  caveat  emptor  applies  to  the 
facts  of  this  case,  and  that  the  evidence  does  not  justify  a 
finding  that  the  defendant  warranted  the  seed  to  plaintiff 
to  be  rape  seed  and  that  he  was  entitled  to  recover  for  a 
breach  of  it,  was  erroneous,  and  the  nonsuit  was  improperly 
granted. 

JBy  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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DuGAN,  Appellant,  vs.  Knapp,  Trustee^  imp.,  Bespondent. 

December  19, 1899  —  January  9, 1900, 

Aasignment  of  part  of  chose  in  action:  Assignee's  right  cw  against  origi' 
nal  debtor:  Tmtsts  and  trustees:  Debtor  and  creditor, 

1,  Plaintiff  held  a  general  assignment  setting  over  to  him,  out  of  the 
income  of  a  trust  estate  payable  in  instaVnents,  sufficient  to  pay 
his  judgment  against  the  cestui  que  trust,  but  not  covering  any 
specific  instalment  due  or  to  become  due.  Held  that,  as  against 
the  plaintiff,  the  trustee  was  a  mere  debtor,  and  had  a  right  to  pay 
the  instalmcDts,  as  they  became  due,  in  one  sum,  and  that  the 
trustee^s  right  to  refuse  to  split  them  up  was  absolute  and  could  not 
be  questioned  by  courts,  in  the  absence  of  equitable  considerations. 
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2.  A  debtor  has  a  right  to  pay  his  debt  in  aolidOt  and  no  notice  of  an 
assignment  of  a  part  of  the  debt,  no  matter  how  complete  in  equity 
as  between  assignor  and  assignee,  can,  withojit  his  consent,  de- 
stroy this  right 

Appeal  from  an  order  of  the  municipal  court  of  Eacine 
county:  D.  H.  Flett,  Judge.    Affirmed. 

Defendant  is  the  trustee  under  the  last  will  of  Jerusha 
Pendleton,  duly  probated  in  Ohio  in  1892.  By  the  terms 
of  this  will  certain  funds  were  placed  in  the  defendant's 
bands,  to  be  invested  and  kept  invested,  and  from  the  pro- 
ceeds he  was  to  pay  Charles  ^N.  and  Louis  K.  Pendleton, 
her  two  sons,  the  sum  of  $250  each  six  months  thereafter, 
•and  in  case  of  the  death  of  one  without  issue  his  share  should 
descend  to  the  other;  but  the  trustee  was  not  under  obliga- 
tion to  pay  over  more  than  $250  each  six  months  to  the  sur- 
vivor. Charles  N.  died  unmarried  and  without  issue  in 
1895.  In  1893  the  plaintiflE  recovered  a  judgment  in  Cali- 
fornia against  Louis  K.  for  the  sum  of  $422.53.  In  June, 
1897,  Louis  executed  and  delivered  to  plaintiff  a  writing 
reciting  the  recovery  of  the  judgment  aforesaid,  and  his  in- 
debtedness thereon,  and  in  which  he  assigned  to  plaintiff, 
out  of  the  income  bequeathed  to  him  by  his  mother,  "  a  sum 
sufficient  to  pay  said  last  named  amount,  as  soon  as  it  shall 
accrue  in  the  hands  of  F.  M.  Knapp^  of  the  city  of  Racine, 
.  .  .  the  trustee  named  in  said  will."  This  instrument 
was  presented  to  defendant,  with  a  request  that  he  provide 
for  the  payment  of  the  sum  stated  out  of  the  income  of  the 
funds  in  his  possession.  He  refused  to  accept  the  instru- 
ment or  to  make  any  payments  thereon,  and  has  since  paid 
lo  Louis,  out  of  the  funds  in  his  hands,  more  than  sufficient 
to  pay  the  amount  claimed  by  plaintiff.  Thereupon  he 
brought  this  action  against  the  trustee  and  said  Louis  R. 
Pendleton,  setting  up  the  facts  as  stated,  and  asking  that 
the  trustee  be  restrained  from  paying  over  to  Louis,  that 
his  claim  be  established  as  a  lien  upon  the  trust  funds,  that 
Vol.  105  —  21 
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the  trustee  be  called  upon  to  account  for  the  income  of  the 
trust  estate  since  he  received  notice  of  plaintiff's  assignment, 
and  that  he  be  compelled  to  pay  over  to  plaintiff,  out  of  the 
trust  funds  in  his  possession,  a  sum  sufficient  to  satisfy  the 
plaintiff's  demand.  Pendleton  answered,  admittg  the  alle- 
gations of  the  complaint.  The  trustee  demurred  on  the 
grounds  that  the  municipal  court  of  Racine  county  had  no 
jurisdiction,  that  the  plaintiff  had  an  adequate  remedy  at 
law,  and  that  the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer  was  sustained, 
and  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Kearney  ds  Thomp- 
son^  and  oral  argument  by  W.  D.  Tlwmpson. 

For  the  respondent  there  was  a  brief  by  Cooper^  SimmonSy, 
Ndson  (&  Walker^  and  oral  argument  by  J.  B.  Simmons. 

Babdbbn,  J.  The  court  below  seemed  to  base  its  decisioa 
upon  the  theory  that  the  probate  court  in  Ohio  had  primary 
control  of  the  trust,  and  that  the  courts  of  this  state  had  no* 
jurisdiction  to  enforce  it;  relying  upon  Jenjcins  v.  Lester y  131 
Mass.  365.  Without  determining  that  question,  there  is  an- 
other  and  better  reason  why  this  action  cannot  be  main- 
tained. The  plaintiff's  assignment  is  general,  and  sets  over 
to  him,  out  of  the  income  of  the  trust  estate,  a  sum  sufficient 
to  pay  his  judgment  and  interest.  It  does  not  cover  any 
specific  instalment  due  or  to  become  due.  It  is  simply  the 
assignment  of  a  part  of  a  fund  in  the  hands  of  one  not  bound 
to  consent  to  its  being  split  up.  The  recent  case  of  Skobis- 
V.  Ferge^  102  Wis.  122,  passed  directly  upon  the  point  here 
involved.  It  was  there  said :  "  The  debtor  has  a  right  to  pay 
his  debt  in  solido,  and  to  refuse  to  be  subjected  to  suits  by 
several  claimants;  and  no  notice  of  the  assignment  of  a  part 
of  a  debt,  no  matter  how  complete  in  equity  as  between  the 
assignor  and  assignee,  can  destroy  this  right  of  the  original 
debtor,  without  his  consent"    This  rule  is  amply  supported 
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by  the  authorities  cited,  and  settles  the  question  in  this  state 
adversely  to  the  right  of  the  plaintiff  to  sustain  this  suit. 
As  against  the  plaintiff,  the  trustee  is  a  mere  debtor,  and 
has  a  right  to  pay  the  instalments,  as  they  become  due,  in 
one  sum.  He  cannot,  against  his  will,  be  compelled  to  split 
them  up.  His  right  to  refuse  is  absolute,  and  cannot  be 
questioned  by  the  courts,  in  absence  of  considerations  of 
equity  which  do  not  appear  in  this  case. 

By  the  Court —  The  order  of  the  municipal  court  of  Eacine 
county  is  affirmed. 


Paokabd  and  another,  Bespondents,  vs.  Kinzib  Avbnub        ^^^  gg., 
Heights  Company-,  imp.,  Appellant.  l?L_t? 

>106  889 

December  £1, 1899  —  January  9, 1900.  |106""^| 

Jl08      801 

MorigageB:  Foreclosure:  Deficiency  judgment:  Mistake:  Amendment:       105        8281 
Practice  on  appeal  ^^^       *^^\ 

L  A  judgment  for  deficiency  in  an  action  for  the  foreclosure  of  a  mort. 
gage  is  improper  except  in  conformity  to  an  order  included  in  the 
foreclosure  decree. 

2,  A  mistake  in  drafting  a  foreclosure  judgment,  whereby  it  fails  to 
conform  to  the  judgment  pronounced,  may  be  corrected  on  motion 
in  the  court  where  the  mistake  occurred,  in  the  absence  of  equities 
rendering  such  correction  unjust 

8.  A  mere  mistake  in  the  entry  of  a  judgment,  amendable  as  such  on 
motion  in  the  court  where  it  occurred,  wiU  be  corrected  on  appeal, 
or  treated  as  corrected,  and  the  appeal  decided  in  accordance  there- 
with against  the  appellant 
[SyUabus  by  Mabahatj^  J.] 

Appbal  from  a  judgment  of  the  circuit  court  for  Bacine 
county :  Fbank  M.  Fish,  Circuit  Judge.    Affirmed. 

A  judgment  of  foreclosure  and  sale  was  rendered  Novem- 
ber 12,  1894,  adjudging  $1,109.18  to  be  du^  plaintiffs  for  in- 
terest, costs,  taxes,  and  solicitor's  fees,  $831  to  become  due 
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August  10,  1895,  the  same  amount  to  become  due  August 
10,  1896,  and  $14,681  to  become  due  August  10, 1897.  The 
judgment  provided  that  if  the  proceeds  of  the  sale  should 
be  insufficient  to  pay  the  amount  due  at  the  time  of  the  sale, 
a  personal  judgment  for  the  deficiency  should  be  rendered 
against  the  parties  personally  liable.  A  sale  was  made  pur- 
suant to  the  judgment.  The  report  of  sale  was  to  the  effect 
that  it  realized  $4,672.53  over  and  above  sufficient  to  satisfy 
all  costs  and  expenses  chargeable  to  the  proceeds  of  the  sale 
and  the  amount  adjudged  to  be  due  when  the  judgment 
was  rendered ;  that  $831  had  become  due  since  the  rendi- 
tion of  judgment,  and  that  $13,850.50,  and  interest  at  the 
rate  of  six  per  cent,  per  annum  from  August  10,  1895,  was 
to  become  due;  and  that  if  the  surplus  were  applied  upon 
the  sum  due  and  to  become  due  there  would  be  left  a  de- 
ficiency of  $10,447.05.  Such  surplus  was  paid  into  court. 
March  25,  1898,  after  the  entire  indebtedness  had  become 
due,  upon  application  of  the  plaintiffs  to  the  court  for  judg- 
ment for  the  deficiency  left  after  applying  all  the  proceeds 
of  the  sale  as  set  forth  in  the  sheriff's  report  of  sale,  judg- 
ment was  rendered  against  the  parties  personally  lia^ble  ac- 
cording to  the  original  judgment, —  Kimie  Avenue  Heights 
Cornpany  and  Pinkney  G.  Lewis.  The  Kimie  Aventce 
Heights  Com^amy  appealed  from  such  judgment. 

Af  t^r  the  appeal  was  perfected  the  plaintiff  Packard  died, 
and  the  cause  was  revived  in  the  name  of  his  executor,  but 
the  case  is  reported  under  the  original  title  to  correspond 
with  the  calendar  and  the  opinion  filed. 

For  the  appellant  there  were  briefs  by  Sawyer  &  Sawyer, 
and  oral  argument  by  H  TT.  Sawyer  and  E.  W.  Sawyer. 

For  the  respondents  there  was  a  brief  by  Kearney  d& 
Thompson,  and  oral  argument  by  W,  D!  Thompson. 

Marshall,  J.  It  is  conceded  that  the  judgment  for  de- 
ficiency appealed  from  is  erroneous  unless  ordered  in  the 
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decree  of  foreclosure  as  actually  pronounced  by  the  court. 
It  is  claimed  by  respondents  that  it  was  so  ordered,  but  that, 
by  mistake  in  preparing  the  written  evidence  thereof  for 
action  of  the  court  by  the  signature  of  the  presiding  judge 
or  clerk  of  the  court,  it  was  not  made  to  accord  with  such  de- 
cision by  providing  for  a  judgment  for  a  deficiency  as  to  the 
amount  of  the  mortgage  indebtedness  to  become  due  as  well 
as  that  then  due.  That  such  mistakes  can  be  corrected  by 
the  court  in  which  they  occurred,  regardless  of  the  time 
limit  upon  the  power  of  the  court  to  correct  judicial  errors, 
is  too  well  settled  to  require  any  extended  argument  or  cita- 
tion of  authorities.  The  following  cases  in  this  court  may 
be  referred  to:  jEtna  Z.  Ins.  Co,  v.  McCorviick^  20  Wis.  265; 
Wyman  v.  Buckstaff,  24  Wis.  477;  Duming  v.  BurJchardt^ 
34  Wis.  585;  Cole's  WiU,  52  Wis.  591;  WiUiams  v.  Haye^,  68 
Wis.  248;  State  ex  rd.  Taylor  v.  Sup'rs  of  Delafield,  69  Wis. 
264;  Hoffman  v.  State,  88  Wis.  166.  Also,  Black,  Judgments, 
§  161,  and  Freeman,  Judgments,  §§  71,  72,  and  cases  cited 
in  the  notes.  The  following  text  in  Black  is  fully  supported 
by  the  cases  in  this  court  referred  to:  "All  courts,  from  the 
highest  to  the  lowest,  whose  proceedings  are  preserved  in 
any  species  of  record  or  memorial,  have  the  power  and  au- 
thority to  make  such  corrections  therein  as  truth  and  justice 
require  and  the  rules  of  law  will  permit,  and  this  power, 
being  inherent,  belongs  to  a  court  merely  as  such  and  does 
not  depend  upon  a  statutory  grant  of  jurisdiction."  In  Wy- 
man V.  Buckstaffy  supray  the  judgment  and  conclusions  of 
law  on  which  it  was  based  were  changed  so  as  to  make  the 
judgment  stand  as  a  charge  against  property  held  by  plaint- 
iff in  his  representative  capacity  instead  of  against  his  indi- 
vidual property,  in  order  to  agree  with  the  decision  of  the 
court  as  the  presiding  judge  recollected  it.  That  is  rather 
an  extreme  case.  The  rule  in  many  jurisdictions  is  that  a 
mistake,  to  be  subject  to  correction  by  amendment,  must 
appear  in  some  way  by  the  record,  and  not  by  the  mere  re- 
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membrance  of  the  judge  or  some  other  pereon  or.  persons 
concerned  in  the  transaction.  Probably  the  better  rule  is 
to  so  confine  the  practice,  especially  after  the  lapse  of  a  con- 
siderable length  of  time.  According  to  the  English  practice, 
a  mistake,  to  be  remediable  as  such,  must  always  appear 
by  the  record  or  some  writing  made  at  the  time.  Such  is 
the  practice  in  many  of  the  states.  Summersett  v.  Summer- 
setfs  Adm^  40  Ala.  596;  Kemj>  v.  Zyon,  76  Ala.  212;  Dixon 
V,  Mason,  68  Ga.  478;  BenneU  v.  Tiemey,  78  Ky.  580;  Will- 
iam^  v,  Henderson^  90  Ind.  577;  State  ex  rel.  Chra/ves  v.  Primm^ 
61  Mo.  166;  Shackelford  v.  Levy,  63  Missf.  125;  De  Castro  v. 
Richardson,  25  Cal.  49;  Solomon  v.  Fuller,  14  Nev.  63;  Oid- 
dings  v.  Giddings,  70  Iowa,  486.  A  more  liberal  rule  has  pre- 
vailed here,  as  before  indicated,  though  it  has  been  hereto- 
fore said  that  an  amendment  depending  upon  mere  memory 
as  to  the  facts,  after  the  lapse  of  many  years,  should  not  be 
granted  to  correct  an  alleged  mistake  in  not  entering  a  judg- 
ment in  accordance  with  the  decision  of  the  court.  Willr 
iams  V,  Hayes,  supra. 

The  mistakes  that  may  be  corrected  under  the  practice 
indicated,  include  everything  that  may  be  the  subject  of 
mistake.  As  to  a  judgment,  the  test  is,  Does  it,  as  entered, 
conform  to  the  decision  made  or  judgment  pronounced? 
There  is  no  power  to  correct  errors  in  the  actual  judicial  de- 
termination under  the  guise  of  correcting  mistakes.  Such 
errors  must  be  corrected  in  the  court  where  committed, 
within  the  time  and  in  the  manner  specified  in  the  statutes, 
or  on  writ  of  error  or  appeal.  In  WiUi-dm^  v.  Hayes,  supra, 
•where  the  actual  judgment  rendered  was  for  a  dismissal  of 
the  complaint,  and  the  judgment  as  entered  was  in  form  a 
dismissal  on  the  merits,  it  was  held  that  it  could  be  corrected 
by  striking  out  the  words  "  on  the  merits."  In  Cole*s  Will, 
52  Wis.  591,  the  judgment  was'  corrected  so  as  to  provide 
that  the  costs  of  the  contestants  should  be  paid  out  of  the 
estate,  the  court  saying :  "  There  is  no  rule  of  law  in  the  way 
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of  making  the  correction  at  a  term  subsequent  to  the  rendi- 
tion of  the  judgment.  ....  The  proper  judgment  was  di- 
rected, and  if  not  entered  as  directed  the  failure  may  be  cor- 
rected by  the  court  at  a  subsequent  term."  In  State  ex  rel. 
Taylor  v.  Supers  of  Ddajidd^  69  Wis.  264,  recitals  included  in 
an  order  for  a  peremptory  writ  of  Tnandamua,  contrary  to  the 
facts  and  by  mistake,  were  stricken  out  in  the  trial  court  after 
an  appeal  had  been  perfected  to  this  court,  it  being  said  in  the 
opinion  that  the  fact  of  the  appeal,  or  the  lapse  of  the  term 
at  which  the  order  was  entered,  or  the  year  within  which 
the  court  might  relieve  a  party  from  mistake  in  certain  cases 
under  the  statute,  did  not  prevent  the  correction  of  such  a 
mistake  as  a  departure,  in  entering  the  order,  from  the  act- 
ual decision  of  the  court.  In  Duming  v.  Burhhardt^  34  Wis. 
S85,  a  judgment  for  damages  and  for  the  abatement  of  a 
-dam  was  corrected  by  striking  out  that  part  relating  to  the 
abatement,  because  the  decision  of  the  court  did  not  go  that 
far,  it  being  said  in  the  opinion,  in  substance,  that  the  court 
had  no  power  at  a  subsequent  term  to  that  at  which  the 
judgment  was  entered  to  review  it  on  the  merits  and  correct 
judicial  errors,  but  it  was  competent  for  the  court,  at  a  sub- 
sequent term,  to  correct  the  judgment  so  as  to  make  it  con- 
form to  the  decision  of  the  court. 

Turning  to  the  record  to  determine  whether  the  failure 
to  include,  in  the  final  evidence  of  the  judicial  determina- 
tion of  this  cause,  a  provision  for  a  deficiency  judgment  as 
to  that  part  of  the  debt  not  due  at  the  time  of  such  deter- 
mination, was  a  judicial  error  in  that  the  trial  court  either 
failed  to  pass  on  the  subject  at  all  or  did  so  erroneously,  or 
was  a  mistake  in  drafting  the  final  decree,  no  difficulty  is* 
met  with  in  reaching  a  determination  that  it  was  the  latter. 
The  prayer  for  relief  in  the  complaint  was  for  a  judgment 
containing  an  order  for  a  deficiency  judgment  as  to  all  the 
indebtedness  not  satisfied  by  the  sale  of  the  property.  The 
Teferee's  report  covered  all  the  facts  requisite  to  such  a  judg- 
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ment.  On  such  report,  and  other  evidence  taken  in  open 
court,  the  presiding  judge  decided  that  all  the  facts  existed 
requisite  to  entitle  plaintiflf  to  the  judgment  prayed  for,  and 
in  writing  stated  his  conclusions  in  that  regard  in  detail,  to- 
gether with  a  conclusion  of  law  in  accordance  therewith, 
and  added  thereto  an  order  that  judgment  be  so  rendered. 
The  decree  prepared,  signed,  and  filed,  based  on  such  order, 
did  not,  however,  conform  thereto.  This  statement  needa 
no  argument  to  demonstrate  that  the  court  considered  the 
matter  of  the  right  to  a  deficiency  judgment  as  prayed  for; 
that  plaintiff  was  adjudged  entitled  to  a  decree  containing 
an  order  therefor;  and  that  a  decision  was  in  effect  pro- 
nounced accordingly,  but  that,  in  the  preparation  and  sign- 
ing of  the  written  evidence  of  it,  the  mistake  was  made  of 
confining  the  order  for  the  deficiency  judgment  to  such  part 
of  the  amount  adjudged  to  be  due  as  should  not  be  satisfied 
by  the  proceeds  of  the  sale,  instead  of  including  the  entire 
indebtedness.  There  was  no  error  of  judgment,  none  what- 
ever,—  simply  a  mistake  in  not  so  drafting  the  decree  as  to 
express  the  actual  determination  of  the  court, —  a  mistake 
clearly  within  the  inherent  power  of  the  court  to  correct  at 
any  time,  unless  some  equitable  considerations  intervened 
to  make  such  correction  unjust.  It  should  be  remarked  in 
this  connection  that  there  are  no  equities  in  appellant's  favor 
that  stand  in  the  way  of  correcting  the  mistake  here,  so  far 
as  we  can  discover  from  the  record. 

Now,  as  stated  in  the  opening  lines  of  this  opinion,  it  is 
conceded  that  if  the  signed  decree  in  this  cause  expresses 
in  full  the  decree  actually  pronounced  or  ordered  by  the 
trial  court,  the  deficiency  judgment  is  wrong  because  not 
supported  by  a  proper  order  in  such  decree.  The  point 
being  settled  that  the  decree  is  not  according  to  the  decision 
of  the  court,  in  that  it  omitted  an  order  for  a  deficiency 
judgment  covering  that  part  of  the  debt  to  become  due  as 
well  as  that  which  was  due,  and  that  such  mistake  was  re- 
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mediable  by  the  court  on  motion,  the  question  is  presented 
whether  it  was  not  necessary  to  make  the  correction  prior 
to  the  rendition  of  the  deJSciency  judgment. 

The  respondents'  attorneys  should  have  moved  the  court 
for  a  correction  of  the  foreclosure  decree  and  for  a  judgment 
for  a  deficiency  in  accordance  therewith.  No  objection 
seems  to  have  been  made  to  the  entry  of  the  judgment  ap- 
pealed from  on  that  ground,  and  if  there  were  it  is  by  no 
means  clear  that  the  failure  to  make  the  correction  in  advance 
of  the  entry  of  judgment  would  constitute  a  prejudicial  error 
to  be  taken  advantage  of  by  appeal.  The  real  foreclosure 
decree  made  unquestionably  authorized  the  deficiency  judg- 
ment appealed  from.  A  formal  correction  of  the  signed 
decree  would  have  been  made  on  the  application  for  such 
judgment  had  the  court's  attention  been  called  to  the  neces- 
sity for  it.  The  record  showed  the  facts  clearly.  The  mo- 
tion for  the  deficiency  judgment  was  based  on  the  record 
as  well  as  on  aflidavits  duly  served.  The  necessity  for  the 
correction  of  the  mistake,  prior  to  the  rendition  of  the  judg- 
ment appealed  from,  is  one  of  those  matters  that  should  be 
treated  on  appeal  as  satisfied  in  effect  by  what  was  done, — 
the  granting  of  the  motion  for  judgment  upon  the  ground 
that  the  foreclosure  decree  authorized  it;  or  the  appellate 
court  should  make  the  amendment  and  aflBrm  the  judgment 
appealed  from  with  costs  to  the  respondent,  because  the  error 
was  not  prejudicial  to  the  adverse  party.  Smith  v.  Kennedy^ 
63  Ala.  334.  It  falls  within  the  rule  that  on  appeal,  in  sup- 
port of  the  judgment  appealed  from,  the  pleading-s  and  pro- 
ceedings will  be  deemed  amended  in  accordance  with  the 
facts  proved  when  the  evidence  was  not  objected  to  below, 
or  the  proper  amendment  will  be  made  on  appeal.  Gill  v. 
Rice,  13  Wis.  549;  Foray  v.  Leonard,  63  Wis.  353;  Hubbard 
V.  Haley,  96  Wis.  578;  Slater  v.  Cook's  Estate,  93  Wis.  104; 
Phillips  V.  Ca/rver,  99  Wis.  578 ;  lieisz  v.  Suprerne  Council j 
103  Wis.  427.    It  also  falls  within  the  scope  of  the  beneficent 
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statute  so  often  invi)ked  to  cure  errors  that  do  not  aflfect  the 
substantial  rights  of  the  adverse  party  (sec.  2829,  Stats.  1898). 
In  Smith  V,  Kennedy^  supra,  under  a  statute  similar  in  prin- 
ciple to  sec.  2829,  it  was  held  that  a  judgment  should  not 
be  reversed  on  appeal  for  any  mistake  amendable  as  such  in 
the  court  below,  but  that  the  amendment  should  be  made, 
if  necessary,  in  the  appellate  court,  and  the  judgment  »af- 
firmed  with  costs  against  the  appellant.  That  rule  is  stated 
as  elementary  in  Black,  Judgments,  §  161. 

By  ths  Cowrt, —  The  judgment  appealed  from  is  aflBrmed. 


DoDGB,  J.,  took  no  part. 
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JJisHOP,  Appellant,  vs.  Bleyeb,  Guardian,  and  others,  Re- 
spondents. 

BeceifJbeT  21^  1899 —January  9, 1900. 

lyeetment:  Adverse  possession:  Presumptions, 

In  an  action  of  ejectment,  plaintiff  made  proof  of  paper  title  covering 
the  disputed  tract,  and  defendant  of  open,  notorious,  and  continued 
possession  for  over  twenty  years.  Held,  that  defendant's  testimony 
overcame  the  presumption  previously  existing  in  favor  of  the  owner 
of  the  paper  title,  and  raised  a  presumption  in  favor  of  defendant, 
that  his  occupancy  was  characterized  by  all  the  elements  requisite 
to  adverse  possession,  and,  unless  rebutted  by  showing  his  posses- 
sion was  under  lease,  contract,  or  permission  of  some  kind  and  not 
hostile  to  the  original  owner,  made  his  title  absolute. 


Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  0.  Ludwig,  Judge.    Affirmed. 

Ejectment  to  recover  possession  of  the  east  7  -^S^a  f®®*  ^f 
the  south  one  third  of  quarter  block  11,  in  the  First  ward 
of  the  city  of  Milwaukee,  Wisconsin.  Answer  that  the  de- 
fendant's ward,  Heise,  has  been  in  the  open,  visible,  notori- 
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ous,  and  exclusive  possession  of  said  land,  nnder  claim  of 
title  exclusive  of  any  other  right,  for  more  than  forty-three 
years  last  past.  The  answer  also  sets  up  the  twenty  years 
limitation,  as  prescribed  by  sec.  4220,  Stats.  1898.  The  jury 
found  by  special  verdict,  among  other  things,  that  plaintiff 
was  the  owner  of  the  legal  title  to  the  disputed  strip;  that 
the  defendant's  ward,  Heise,  was  in  possession,  and  had  been 
for  more  than  twenty  years  prior  to  the  commencement, 
claiming  title  hostile  to  the  owner  of  the  legal  title,  which 
occupation  had  been  continuous  and  exclusive  of  any  other 
right,  including  the  right  of  the  plaintiff  and  his  grantors. 
There  was  also  a  finding  as  to  the  location  of  a  division  fence 
by  the  adjacent  owners  with  intent  to  make  it  a  permanent 
line  between  them,  which  had  been  lived  up  to,  and  per- 
manent improvements  made  with  reference  thereto  and  in 
reliance  thereon.  Plaintiff  moved  for  a  new  trial,  and  de- 
fendants for  judgment  in  their  favor.  Judgment  was  finally 
entered  in  favor  of  the  defendants,  from  which  the  plaintiff 
has  appealed. 

John  S.  MaxweUy  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  QtmrleSj  Spence 
<fe  Quarles,  and  oral  argument  by  George  Lines. 

Bakdeett,  J.  In  March,  1853,  the  defendant's  ward,  Heise, 
purchased  a  piece  of  land  described  as  the  west  sixty  feet 
of  quarter  block  12.  Plaintiff's  land  in  quarter  block  11 
lies  immediately  to  the  east.  Before  his  purchase,  Heise 
was  shown  the  tract  as  being  inclosed  by  fences  which  were 
supposed  to  surround  the  tract  he  jJurchased.  He  was  put 
into  possession  of  a  tract  sixty  feet  wide,  being  the  land  in- 
cluded between  the  fences,  and  continued  in  such  possession 
ap  to  the  time  this  suit  was  brought,  claiming  title  thereto. 
Some  time  later,  Mrs.  Pemberthy,  who  occupied  the  tract 
to  the  east,  had  a  survey  made,  and  it  was  found  that  three 
posts  of  Heise's  fence  were  about  three  inches  over  the 
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line,  and  which  were  moved  to  correspond  to  the  line  estab- 
lished by  her  survey.  During  all  these  years  Heise  has 
been  in  the  open,  visible,  and  notorious  possession  of  the 
land  included  between  the  lines  of  his  fence,  supposing  that 
this  was  the  land  conveyed  by  his  deed,  and  claiming  title 
thereto  hostile  to  every  other  right.  These  facts  are  conclu- 
sively shown  by  the  evidence  and  found  6y  the  jury.  There 
was  no  attempt  on  the  part  of  plaintiff  to  explain  this  posses- 
sion ;  no  effort  to  show  that  it  was  permissive  or  subservient 
to  any  paramount  right.  The  only  thing  in  the  case  bear- 
ing on  this  question  is  found  in  the  cross-examination  of  the 
defendant's  ward,  wherein  he  is  made  to  say  that  he  intended 
to  claim  his  land  in  quarter  block  12,  and  did  not  intend  to 
claim  land  in  quarter  block  11.  The  fact  remains  that  he 
entered  into  the  possession  of  this  land.  He  supposed  it  was 
the  land  he  purchased.  He  claimed  the  land  between  the 
lines  of  his  fence,  and  held  it  in  visible  and  notorious  occu- 
pancy for  more  than  forty  years.  The  rule  has  frequently 
been  asserted  that  unexplained  occupancy,  continued  for 
twenty  years,  raises  the  presumption  that  such  occupancy 
was  under  claim  of  right  and  adverse.  Carmody  v.  Mul- 
rooney^  87  Wis.  552;  Wilkins  v.  Nicolai^  99  Wis.  178;  WoU- 
man  v.  Buehle^  100  Wis.  31;  Meyer  v.  Ilope^  101  Wis.  123; 
Wollman  v.  liuehle,  104  Wis.  603.  Such  possession,  when 
established,  is  conclusive  as  to  the  nature  of  the  possession, 
unless  rebutted  or  explained  away  by  some  satisfactory  evi- 
dence. JSo  such  evidence  appears  in  this  case,  and  the  court 
would  have  been  fully  justified  in  directing  a  verdict  for 
defendant.  Fuller  v.  Worthy  91  Wis.  406,  is  referred  to  as 
seeming  to  uphold  a  contrary  doctrine.  There  certainly  are 
statements  in  the  opinion  in  that  case  not  easy  to  be  recon- 
ciled with  the  decisions  above  cited.  In  so  far  as  it  conflicts 
with  the  later  cases,  and  with  the  rule  herein  laid  down,  it 
must  be  deemed  to  be  overruled,  as  noted  in  the  last  Woli- 
man  Case.    It  is  true  in  the  present  case  that,  when  the 
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plaintiflf  made  proof  of  paper  title  covering  the  disputed 
tract,  the  burden  was  then  imposed  upon  the  defendant  to 
show  his  possession,  and  that  it  had  been  open,  notorious, 
and  continued  for  twenty  years.  When  that  is  done,  as 
45tated  in  Meyer  v.  Hope^  "  it  overcomes  the  presumption  pre- 
viously existing  in  favor  of  the  true  owner,  and  a  presump- 
tion arises  from  the  facts,  in  favor  of  the  occupant,  that  his 
occupancy  was  characterized  by  all  the  other  elements  requi- 
site to  adverse  possession,  i.  e,  that  it  began  by  the  requisite 
entry,  claiming  title,  to  set  the  statute  of  limitations  on  the 
subject  running,  and  so  continued  down  to  the  end  of  the 
statutory  period."  This  presumption,  of  course,  may  be  re- 
butted by  showing  that  the  possession  was  under  lease,  con- 
tract, or  permission  of  some  kind,  and  not  hostile  to  the 
original  owner.  But,  unless  so  rebutted  or  explained  away, 
such  possession,  so  long  continued,  with  the  requisites  men- 
tioned, makes  title  absolute.  Such  was  the  holding  in  the 
cases  mentioned,  and,  in  so  far  as  they  conflict  with  former 
decisions,  they  must  prevail  over  them. 

The  conclusion  we  have  reached  renders  the  finding  of 
the  jury  on  the  question  of  the  establishment  of  a  line  fence 
immaterial  to  this  controversy.  The  evidence  of  Heise's 
possession  being  undisputed  and  unexplained,  any  supposed 
error  in  the  instructions  of  the  court  in  submitting  the  case 
to  the  jury  becomes  unimportant.  It  is  sufficient  to  say  that 
no  substantial  error  in  that  regard  has  been  discovered. 

By  the  Cov/rt. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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Lessel,  Respondent,  vs.  Zillmeb,  Appellant. 

December  21, 1899 — January  9, 1900. 

Sales:  Consideration:  Statute  of  frauds:  Burden  of  proof  :  Pleading: 
Amendments:  Prejudicial  error. 

L  Defendant  purchased  from  the  mortgagees  of  M.,  an  insolvent,  his 
stock  of  goods  inventoried  at  $41,000,  under  an  agreement  to  pay 
the  first  two  mortgagees  $18,000  and  plaintiff,  the  third  mortgagee, 
the  amount  of  her  mortgage,  about  $4,000,  out  of  the  profits  realized 
above  the  $18,000.  Held,  that  the  receipt  by  defendant  of  the  prop- 
erty purchased  constituted  a  consideration  for  his  promise  to  pay 
plaintiff  her  debt 

2.  Defendant's  promise  to  pay  was  not  a  promise  to  pay  M.'8  debt,  as 
such,  but  to  pay  a  sum,  limited  by  the  amount  of  that  debt,  as 
purchase  price  of  the  goods  received  by  him,  and  was  not  within  the 
statute  of  frauds. 

8L  In  an  action  for  accounting,  where  the  plaintiff  proved  delivery  to 
defendant  of  goods  of  the  ostensible  value  of  $41,000,  the  disposition 
of  which  had  been  in  his  discretion  and  exclusively  within  his 
knowledge,  the  burdeh  fell  on  him  to  account  fully,  and  to  prove, 
if  he  so  claimed,  that  his  disposal  of  the  goods  had  yielded  less  than 
plaintiff*s  claim. 

4  Permitting  an  amendment  of  a  complaint  is  not  prejudicial  error, 
where  the  judgment  recovered  is  on  the  cause  of  action  stated  in 
the  original  complaint 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

One  H.  S.  Mack,  a  wholesale  clothing  manufacturer  and 
dealer,  made  a  voluntary  assignment  on  December  19, 1894, 
thereby  transferring  to  his  assignee  a  stock  of  goods  inven- 
toried at  over  $41,000,  incumbered,  however,  by  a  number 
of  mortgages,  the  first  and  second  of  which  together  aggre- 
gated $20,000,  and  the  third  of  which  was  to  plaintiff  to 
secure  an  indebtedness  slightly  less  than  $4,000.  The  attor- 
ney for  the  first  two  mortgagees  advertised  in  local  and 
trade  papers  for  private  sale  of  the  stock,  and  received  no 
oflEer  exceeding  $17,500  cash.     This  was  a  disappointment 
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to  all  parties,  as  it  had  been  expected  the  stock  would  be 
readily  salable  at  an  amount  more  than  sufficient  to  cover 
the  first  three  mortgages. 

The  agent  of  the  first  and  second  mortgagees  thereupon 
explained  the  situation  to  the  plaintiff;  told  her  that,  in  his 
opinion,  there  Was  a  large  margin  of  value  in  the  stock  of  ^ 
goods  above  the  price  offered  and  her  mortgage;  and  sug- 
gested to  her  that  she  secure  some  one  able  to  purchase  and 
dispose  of  the  goods,  who  would  pay  a  little  more  than  the 
offer  already  received,  and  also  the  amount  of  the  plaintiff's 
mortgage.  She  went  to  the  defendant,  Zillmer^  her  brother- 
in-law,  who  was  also  engaged  in  the  clothing  business,  and 
on  whom  she  evidently  relied  for  advice  and  assistance,  and 
stated  the  situation  to  him.  He,  after  investigating  the 
stock  and  negotiating  with  the  agent  of  the  first  two  mort- 
gagees, found  that  they  would  accept  $18,000  in  full  of  their 
interest,  to  be  paid  on  time,  as  he  could  realize  it  out  of  the 
goods.  Thereupon  he  agreed  with  her  and  the  agent  for 
the  first  and  second  mortgagees  to  make  the  proposed  pur- 
chase, and  to  pay  her  the  amount  of  her  mortgage  out  of 
the  profits  above  the  purchase  price,  to  which  she  assented; 
and,  in  pursuance  of  that  agreement,  the  goods  were  coa- 
veyed  to  the  defendant  by  the  first  and  second  mortgagees^ 
and  he  immediately  proceeded  to  dispose  of  them  in  ordi- 
nary wholesale  and  jobbing  trade,  completing  the  manu- 
facture of  a  considerable  portion,  which  were  at  the  time  of 
the  purchase  only  partially  manufactured. 

In  January,  1896,  he  gave  to  the  plaintiff  $915,  which,  to- 
gether with  $285  he  had  paid  to  or  for  her  meanwhile,  made 
$1,200,  stating  to  her  his  hope  that  out  of  the  remaining 
remnant  of  the  goods  he  might  realize  for  her  a  total  of 
$2,500,  but  demanding  from  her  a  receipt  recognizing  the 
payment,  of  the  $1,200  as  a  gratuity.  Thereupon  she  con- 
sulted attorneys,  who  demanded  of  him  an  accounting, — 
the  goods  having  been  substantially  all  disposed  of, —  to 
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which  demand  he  responded  by  repudiating  any  liability  to 
her  whatever.  Suit  was  commenced,  alleging  substantially 
the  foregoing  facts  and  agreement.  Afterwards,  on  motion, 
plaintiff  was  allowed  to  amend  the  complaint  by  adding  al- 
legations to  the  eflfect  that  the  purchase  of  the  goods  by  the 
defendant  was  in  the  capacity  of  agent  or*  trustee  for  the 
plaintiflF,  but  under  the  same  agreement  as  to  paying  plaint- 
iff out  of  the  proceeds  thereof  the  amount  of  her  mortgage. 
The  demand  was  for  the  recovery  from  the  defendant  of  the 
balance  due  her  on  her  note  and  mortgage,  amounting  at  the 
time  of  the  trial  to  about  $3,100. 

The  case  was  referred  to  a  referee,  who  found  the  pur- 
chase of  the  goods  upon  substantially  the  agreement  above 
stated,  but  held,  as  matter  of  law,  that  there  was  no  con- 
sideration for  the  defendant's  promise  to  pay  the  plaintiff, 
and  that  plaintiff  was  not  entitled  to  recover.  He  also  stated 
an  account  finding  that  the  defendant  had  received,  over 
and  above  the  $1,200  paid  to  the  plaintiff,  $9  in  money,  held 
uncollected  accounts  to  the  amount  of  $449.45,  and  had  on 
hand  a  remnant  of  goods  of  the  value  of  $220.89,  being 
twenty-five  per  cent,  of  their  inventory  value  of  $883.63. 
Exceptions  being  alleged  to  these  findings  and  conclusions 
of  law,  the  court  adopted  the  findings  of  fact  as  to  the  mak- 
ing of  the  agreement  and  the  acquisition  of  the  goods,  but 
held,  as  matter  of  law,  that  there  was  a  suflBcient  consider- 
ation, and  that  he  was  liable  to  the  plaintiff  for  such  profits 
as  he  had  realized  above  the  price  paid  and  the  expenses  in- 
curred in  manufacturing  and  selling  goods,  to  an  amount 
not  exceeding  the  balance  due  on  her  note  and  mortgage, 
and  again  referred  the  matter  to  a  second  referee  to  state 
the  account  in  accordance  with  such  decision.  The  second 
referee  found  that  the  plaintiff  had  received  from  the  goods, 
either  in  money,  or  by  the  taking  of  goods  into,  his  own 
stock,  and  disposing  of  them  there  at  prices  not  disclosed  by 
him,  an  amount  exceeding  the  balance  of  the  plaintifTs  note 
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by  about  $1,000  at  least.  This  report  was  adopted  by  the 
coart,  and  jadgment  rendered  in  favor  of  the  plaintiff  for 
$3,169.85,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Christian  Doerflery 
and  oral  argument  by  H.  W.  Nickerson. 
'    For  the  respondent  there  was  a  brief  by  Timlin^  Glieks- 
man  <&  Conway^  and  oral  argument  by  Nathan  Olickamwn. 

DoDGB,  J.  1.  The  extended  discussion  over  the  ezistence 
or  sufficiency  of  any  consideration  for  defendant's  admitted 
promise  to  pay  plaintiff  the  amount  of  her  claim  out  of  the 
profits  of  the  sales  of  the  mortgaged  stock  of  goods  is  hardly 
-justified  by  the  situation  shown  practically  without  contro- 
versy. It  is  undisputed  that  the  first,  second,  and  third 
mortgagees  of  this  stock,  supposed  by  all  to  be  worth  much 
in  excess,  consented  to  a  transfer  thereof  to  defendant  upon 
certain  promises  made  by  him,  including  that  above  stated, 
and  that  the  transfer  was  made  and  accepted  in  pursuance 
of  that  consent.  No  consideration  for  a  promise  to  pay  the 
purcliase  price  can  be  more  complete  than  the  receipt  of  the 
property  purchased.  The  situation  is  not  changed  by  specu- 
lation as  to  whether  defendant  might  have  obtained  this 
stock  of  goods  without  making  the  promise  to  plaintiff  or 
without  her  consent,  for  he  did  not  do  so.  Equally  futile  is 
conjecture  as  to  whether  plaintiff  could  have  realized  any- 
thing if  the  arrangement  with  defendant  had  not  been  made, 
or  whether  she  could  have  found  another  purchaser  for  the 
goods  on  terms  to  protect  her  mortgage  interest  therein. 
She  had  no  occasion  to  make  any  effort  to  do  so,  because 
the  agreement  sued  on  was  made,  and  for  that  reason  re- 
frained. Not  dissimilar  in  principle,  though  much  weaker  in 
their  facts,  are  Treat  v.  Riles^  68  Wis.  344,  and  E6Uin%  v. 
Sarej  15  Ind.  App.  677.  The  conclusion  of  the  trial  court 
that  defendant  made  a  binding  agreement,  upon  suf3cient 
consideration,  was  clearly  right. 
Vol.  105  —  23 
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The  foregoing  statement  of  the  actual  transaction  dis- 
poses of  the  further  objection  that  defendant's  promise  was 
void,  under  the  statute  of  frauds,  as  being  one  to  answer 
for  the  debt  or  default  of  Mack.  It  was  simply  a  promise 
to  pay  plaintiff  for  her  interest  in  the  goods  purchased  by 
defendant,  out  of  the  proceeds  thereof,  a  sum  measured,  in 
the  maximum,  by  the  amount  of  that  debt,  which  itself 
measured  her  interest.  It  was  wholly  original,  and  was  in- 
dependent of  Mack's  obligation  to  pay.  Indeed,  it  is  even 
doubtful  whether  the  sums  actually  paid  by  defendant  af- 
fected or  reduced  Mack's  debt  at  all.  If  they  did  so,  such 
result  came,  not  from  the  agreement  between  plaintiff  and 
defendant,  but  from  Mack's  right  to  insist  that  anything 
realized  by  plaintiff  from  her  security  should  be  applied  on 
her  debt  against  him.  Nor  would  a  discharge  of  Mack 
from  his  debt  to  plaintiff  have  had  any  effect  upon  defend- 
ant's duty  or  liability.  It  was  not  a  promise  to  pay  Mack's 
debt,  as  such,  but  to  pay  a  sum,  limited  by  the  amount  of 
that  debt,  as  purchase  price  of  the  goods  received  by  defend- 
ant. Under  all  the  authorities,  it  was  not  within  the  stat- 
ute of  frauds.  Putney  v.  Famhamy  27  Wis.  187;  Young  tr. 
French^  35  Wis.  ll^^Weisd  v.  Spencey  59  Wis.  301;  Cv/rming- 
ham  V.  Brictsony  101  Wis.  378.  • 

2.  We  find  nothing  in  the  record  to  justify  us  in  repudiat- 
ing the  finding  of  the  second  referee  that  defendant  real- 
ized profits  in  excess  of  the  amount  due  on  plaintiff's  note^ 
which  finding  was  accepted  by  the  trial  court.  The  legal 
basis  adopted  by  the  referee  was  that,  when  plaintiff  had 
proved  delivery  to  defendant  of  goods  of  the  ostensible  value 
of  over  $41,000,  the  disposition  of  which  had  been  in  his 
discretion  and  exclusively  within  his  knowledge,  the  bur- 
den fell  on  his  shoulders  to  account  fully,  and  to  prove,  if 
he  so  claimed,  that  his  disposal  of  the  goods  had  yielded 
proceeds  less  than  plaintiff's  claim.  Of  the  correctness  of 
this  basis,  there  can  be  no  doubt.    The  principle  is  element- 
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ary  that  on  him  who  has  the  exclusive  knowledge  rests  the 
burden  of  proof,  and  especially  so  with  reference  to  deal- 
ings with  goods  held  in  a  fiduciary  capacity.  The  defend- 
ant not  only  failed  to  prove  how  or  at  what  prices  he  had 
disposed  of  a  considerable  share  of  the  property,  but  admit- 
ted that  he  had  deliberately  destroyed  the  record  evidence 
thereof  by  most  gross  spoliation  of  his  account  books, —  by 
actually  cutting  out  from  the  sales  book  and  ledger  the 
leaves  containing  the  entries  which  would  have  furnished 
the  needed  information.  Application  of  the  rule,  Omnia 
prcBsumuntur  corUra  apoliatorem  {Dimond  v.  Hendersony  47 
Wis.  172),  might  well  have  held  defendant  to  account  for 
these  goods  at  their  inventory  value ;  but  the  referee  stopped 
short  of  that  extreme,  and  charged  him  only  the  average 
prices  shown  to  have  been  received  for  others  of  the  goods. 
Upon  that  basis,  he  finds  that  defendant's  receipts  must 
have  exceeded  the  amount  adjudged  to  the  plaintiff  by  ap- 
proximately $1,000.  Other  facts,  such  as  the  diversion  of 
selected  goods,  of  inventory  value  $7,200,  into  his  own  pri- 
vate business,  where  presumably  they  produced  full  trade 
prices,  though  he  accounted  for  them  at  6nly  $2,400,  serve 
to  confirm  the  conclusion  that  defendant  will  have  realized 
a  substantial  profit  to  himself  after  carrying  out  his  promise 
to  the  plaintiff. 

3.  The  alleged  error  in  permitting  amendment  of  the  com- 
plaint was  without  prejudice,  for  the  judgment  recovered 
is  upon  the  cause  of  action  stated  in  the  original  complaint, 
and  not  upon  that  brought  in  by  the  amendment 

JBy  the  Court. —  Judgment  affirmed. 


840  SUPREME  COUKT  OF  WISCONSIN.         [105 

Spille  VB.  Wisconsin  Bridge  &  Iron  Ca 


1  flK  OjAl  

114       2851     Spills,  Administrator,  Eespondent,  vs.  Wisoonsih  Bjudgb 

A  Iron  Oojipany,  Appellant. 

December  ££,  1899  —  January  9, 1900, 

Negligence:  Master  and  servant:  Defective  applianees:  Special  verdict: 
Instructions  to  jury. 

1  Plaintiff's  intestate  was  killed  by  the  falling  on  him  of  a  load  in 
process  of  being  raised  by  defendant's  hoisting  apparatus,  the  ac- 
cident being  occasioned  by  the  breaking  of  an  eyebolt  that  as- 
sisted in  supporting  the  load  Held,  that  the  submission  as  part  of 
a  special  verdict  of  a  question  whether  the  proximate  cause  of  the 
death  of  plaintiff's  intestate  was  the  want  of  ordinary  care  in  the 
construction  of  the  eyebolt,  or  in  the  selection  of  the  material  for 
the  same,  while  defective  in  form,  was  not  prejudicial  error  in 
view  of  the  answers  of  the  jury  to  other  questions,  in  effect,  that 
the  want  of  ordinary  care  in  the  manufacture  was  the  proximate 
cause. 

2l  In  the  absence  of  proof  that  a  defective  condition  of  the  eyebolt 
arose  from  want  of  ordinary  care  in  selection  of  the  material  from 
which  it  was  constructed  or  in  its  construction,  it  is  error  to  charge 
the  jury  that  the  mere  breakage  raised  a  presumption  of  negli- 
gence on  the  part  of  the  defendant 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Beversed, 

For  the  appellant  there  was  a  brief  by  Winkler^  FUm- 
dera^  Smithy  Botium  dk  Vil^  and  oral  argument  by  E.  P. 
VUas. 

For  the  respondent  there  was  a  brief  by  FieHng  dk  JBjJt 
lUeay  attorneys,  and  0.  S.  Van  AUtine^  of  counsel,  and  oral 
argument  by  Mr.  Van  Alstme. 

Cassodat,  0»  J.  This  action  was  commenced  December 
21,  1896,  to  recover  damages  sustained  by  the  alleged  neg- 
ligent killing  of  the  plaintiflPs  intestate,  June  18, 1896,  while 
in  the  employ  of  the  defendant  as  a  laborer  unloading  iron 
from  flat  cars  at  the  defendant's  works  at  ISTorth  Milwaukee 
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by  using  and  operating  an  air  hoist  which  was  at  the  time 
fastened  to  some  iron  bars,  weighing  3,795  pounds,  for  the 
purpose  of  lifting  such  bars  from  oflf  the  car;  and  upon  the 
bars  being  lifted  by  the  air  hoist,  and  while  the  force  was 
being  applied,  the  eyebolt  which  fastened  the  air  hoist  to 
the  crane  above  broke,  and  the  air  hoist  fell  upon  and  in- 
stantly killed  the  plaintiff's  intestate.  Issue  being  joined 
and  trial  had,  the  jury  at  the  close  thereof  returned  a  spe- 
cial verdict  to  the  effect  (1)  that  the  plaintiff's  intestate, 
Hartin.  Kuettman,  was  killed  while  in  the  employment  of 
the  defendant  by  the  falling  of  an  air  hoist,  so  called,  at  the 
time  alleged  in  the  complaint;  (2)  that  the  plaintiff's  intes- 
tate left  his  widow  him  surviving;  (3)  that  the  air  hoist  fell 
by  reason  of  the  breaking  of  the  eyebolt  by  which  the  same 
was  attached  to  or  connected  with  the  gauntree,  so  called; 
(4)  that  the  defendant,  in  the  selection  of  the  material  for 
the  eyebolt,  did  not  use  ordinary  care  and  prudence ;  (5)  that 
the  employees  of  the  defendant  who  made  the  eyebolt  did 
not  use  ordinary  care  and  prudence  in  the  manufacture  of 
the  same;  (6)  that  a  person  of  ordinary  intelligence,  in  the 
light  of  attending  circumstances,  ought  to  have  known  or 
apprehended  that  the  eyebolt  was  liable  to  break  and  let  the 
air  hoist  fall  and  injure  one  or  more  of  the  employees  at 
work  therewith;  (7)  that  the  defendant  was  guilty  of  a  want 
of  ordinary  care  in  the  selection  of  the  material  or  in  the 
construction  of  the  eyebolt,  or  either  or  both,  which  was  the 
proximate  cause  of  the  death  of  the  plaintiff's  intestate; 
(8)  that  such  want  of  ordinary  care  was  such  that  a  man  of 
ordinary  intelligence  would  have  anticipated  or  apprehended 
consequent  injury  to  the  employees  working  about  the  air 
hoist;  (9)  that  such  want  of  safety  in  the  material  from 
which  the  eyebolt  was  constructed  was  the  cause  of  the 
breaking  of  the  eyebolt;  (10)  that  such  failure  of  the  em- 
ployees of  the  defendant  who  constructed  the  eyebolt  to  use 
ordinary  care  in  the  construction  thereof  was  the  cause  of 
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the  breaking  of  the  eyebolt;  (11)  that  the  plaintiflTs  intes- 
tate was  not  guilty  of  any  want  of  ordinary  care  which  was 
the  proximate  cause  of  his  death,  or  which  proximately  con- 
tributed thereto;  (11^)  that  a  man  of  ordinary  intelligence 
and  prudence  ought  not  to  have  discovered  the  danger  to 
be  apprehended  from  the  appliance  not  being  reasonably 
safe;  (12)  that  they  assess  the  plaintiflf's  damages  by  reason 
of  the  pecuniary  loss  of  the  intestate's  widow  at  $2,900. 
From  the  judgment  entered  upon  such  verdict  in  favor  of 
the  plaintiff  for  the  amount  stated,  with  costs,  the -defend- 
ant brings  this  appeal. 

It  appears  from  the  description  of  the  gauntree  in  evi- 
dence, in  effect,  that  there  was  a  heavy  frame  structure, 
about  eighty  feet  in  width  from  track  to  track,  on  which  it 
traveled;  that  the  top  frame  extended  east  and  west  about 
eighty  feet;  that  the  extreme  height  of  the  top  column  was 
about  twenty-eight  feet  from  the  ground;  that  the  upper 
frame  was  about  four  and  one  half  feet  wide  and  five  or  five 
and  one  half  feet  deep,  leaving  the  distance  from  the  bottom 
of  the  frame  to  the  ground  about  twenty-two  feet;  that  the 
top  frame  was  supported  by  two  legs  on  each  end  —  the  two 
bars  or  legs  being,  as  stated,  about  eighty  feet  apart;  that 
such  pairs  of  legs  were  braced  together  and  run  on  wheels, 
which  in  turn  rested  on  a  "T"  rail,  and  the  gauntree  was 
moved  along  the  track  by  means  of  pinch  bars ;  that  the  track 
was  about  160  feet  long,  and  between  the  rails  and  about 
ten  feet  from  the  west  end  was  a  railway  track  on  which 
cars  were  placed  in  loading  and  unloading  structural  iron 
and  steel  by  means  of  the  gauntree  and  the  hoist  attached 
to  it;  that  upon  the  top  of  the  frame  structure  was  a  track 
extending  from  east  to  west,  as  stated,  on  which  the  carriage 
which  supported  the  hoist  was  run ;  that  when  the  load  was 
lifted  by  the  hoist  it  could  be  moved  from  east  to  west  and 
west  to  east  by  moving  the  carriage  which  supported  tho 
hoist  along  the  top  frame  of  the  gauntree,  or  it  could  bo 
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moved  from  north  to  south  and  in  the  contrary  direction 
by  moving  the  entire  gauntree  along  the  track  by  means  of 
pinch  bars  inserted  between  the  wheels  and  the  track. 

The  air  hoist  consisted  of  a  cylinder  with  piston  head,  the 
cylinder  being  hung  in  a  perpendicular  position.  From  the 
piston  head  was  suspended  a  long  and  heavy  hook,  to  which 
the  load  would  be  attached  by  chains.  The  piston  head 
was  operated  by  means  of  compressed  air.  The  air,  being 
admitted  beneath  the  piston  head,  would  force  the  latter 
up  and  lift  the  load.  It  was  lowered  by  letting  out  the 
air.  The  hoist  was  suspended  from  the  center  of  a  carriage 
which  traveled  from  east  to  west,  as  stated.  The  carriage 
had  a  gear  of  about  twenty  inches.  It  was  about  twenty 
inches  long,  and  the  wheels  about  sixteen  inches  in  diameter. 
The  hoist  was  suspended  from  such  carriage  by  means  of  an 
eyebolt.  The  eyebolt  was  about  ten  inches  long.  In  the 
upper  end  was  a  hole  through  which  was  passed  an  iron 
'^  bent,"  or  round  bar,  securely  fastened  to  the  carriage,  thus 
allowing  the  eyebolt  to  hang  from  the  carriage.  The  lower 
end  of  the  eyebolt  was  threaded,  and  was  screwed  into  the 
top  and  center  of  the  air  hoist.  It  was  possible  to  oscillate 
that  eyebolt  north  and  south  to  some  extent  —  say,  on  the 
l)eam  of  the  hoist,  when  the  piston  was  hanging  down,  a 
distance  of  two  feet  either  way  from  the  center  —  four  feet 
total — there  would  be  an  oscillation  of  two  feet  either  way 
from  the  center  at  the  bottom  of  the  air-hoist  sixteen  to 
eighteen  feet.  The  bolt  had  an  oscillation  from  east  to 
west  practically  unlimited  —  it  could  not  swing  to  an  angle 
of  45°,  but  could  swing  four  feet  either  side  of  the  center 
of  the  team  end  —  not  more  than  four  feet,  because  there 
was  a  hole  or  slot  in  the  carriage,  up  through  which  the  eye- 
bolt  ran,  that  would  not  permit  it  to  swing  further. 

The  cause  of  the  accident  was  the  breaking  of  such  eye- 
bolt  while  a  load  was  being  lifted,  which  caused  the  hoist 
to  fall  upon  the  deceased,  who  was  under  it  at  the  time,  and 
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was  instantly  killed.  At  the  time  of  the  accident  the  de- 
ceased and  two  other  employees  of  the  defendant  were 
engaged  in  unloading  iron  from  a  flat  car  by  the  use  of  the 
gauntree,  just  after  dinner  of  the  day  mentioned.  The  iron 
on  the  flat  car  being  placed  under  the  air  hoist  and  the 
chain  placed  around  it  at  or  near  the  center  of  the  load  and 
then  fastened  to  the  hook  at  the  lower  end  on  the  cylinder 
of  the  air  hoist,  thereupon  the  deceased,  whose  business  it 
was  to  operate  the  air  hoist,  let  the  air  on,  and  so  caused 
the  iron  to  be  lifted  up  some  distance,  while  the  other  two 
would  hold  the  load  steady  or  balanced.  Upon  its  being 
discovered  that  the  chain  was  not  in  the  middle  of  the  load 
(that  is  to  say,  that  the  load  was  not  balanced)  the  load  was 
let  down  upon  the  car  again,  and  the  chain  readjusted,  and 
thereupon  the  deceased  again  let  on  the  air,  and  as  it  started 
to  raise  the  load  the  eyebolt  broke,  and  the  hoist  fell  upon 
the  deceased  and  killed  him. 

Error  is  assigned  because  the  court  refused  to  direct  a 
verdict  in  favor  of  the  defendant.  This  is  based  upon  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  fourth 
finding  of  the  jury,  to  the  effect  that  the  defendant  did  not 
use  ordinary  care  and  prudence  in  the  selection  of  the  ma- 
terial out  of  which  the  eyebolt  was  constructed,  and  also 
upon  the  ground  that  the  evidence  is  insufficient  to  sustain 
the  fifth  finding  of  the  jury,  to  the  effect  that  the  defendant 
did  not  use  ordinary  care  and  prudence  in  the  manufacture 
of  the  eyebolt.  "We  find  no  evidence  in  the  record  of  any 
want  of  ordinary  care  and  prudence  in  the  selection  of  the 
material.  There  is  evidence  tending  to  prove  that  after  the 
eyebolt  was  broken  a  small  dark  spot  was  discovered  in 
the  center  (a  little  space  in  the  center  which  had  round  edges 
instead  of  sharp  edges),  and  that  that  indicated  that  it  had 
been  spoiled  or  burnt  or  overheated  in  the  center,  and  that 
such  defect  was  the  result  either  of  overheating  when  man- 
ufactured, or  that  it  was  made  of  a  poor  piece  of  iron,  and 
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that  the  iron  in  the  eyebolt  was  poorer  than  some  of  the 
plaintiffs  experts  had  been  in  the  habit  of  working  upon; 
that  the  defect  in  question  could  have  been  the  result  of 
being  manufactured  from  a  poor  piece  of  iron  in  the  start, 
or  it  could  have  been  burnt  in  the  welding  or  the  manufac- 
ture of  it;  that,  if  it  was  burnt  in  the  manufacture,  then  it 
must  have  been  discovered  by  a  skilful  person  present  at  the 
time  of  the  manufacture,  but  not  subsequently;  that  there 
was  nothing  in  its  appearance  after  it  was  manufactured  to- 
indicate  a  defect.  On  the  other  hand,  the  defendant's  ex- 
pert, who  manufactured  the  eyebolt,  and  who  had  had  twenty 
years'  experience,  after  explaining  the  difference  in  welding 
of  "common  wrought  iron  "  and  "  Swede  iron,"  testified  that 
he  welded  this  eyebolt,  and  that  it  was  not  overheated  to* 
the  injury  of  its  structural  strength ;  that,  in  the  welding  of 
a  piece  of  iron  like  that,  it  was  impossible  to  overheat  the 
center  without  overheating  the  outside;  that,  if  it  had  been 
burnt,  it  would  have  shriveled  out,  slivered,  and  made  a 
rough,  ragged  thread  when  cut ;  and  that  when  it  was  broken 
it  would  have  shown  a  hard,  crystallized  surface  inside.  We 
cannot  hold  that  it  appears  from  the  undisputed  evidence 
that  there  was  no  want  of  ordinary  care  and  prudence  in 
the  manufacture  of  the  eyebolt.  The  refusal  to  take  that 
question  from  the  jury  therefore  was  not  error.  In  answer- 
ing the  tenth  question  the  jury  found  that  the'  want  of  or- 
dinary care  in  the  construction  caused  the  breakage  of  the 
eyebolt.  But  in  answering  the  ninth  question  the  jury  found 
that  the  want  of  safety  in  the  material  from  which  the  eye- 
bolt  was  constructed  was  the  cause  of  the  breakage  of  the 
eyebolt.  Possibly  that  might  have  been  so  without  the  de- 
fendant being  negligent  in  the  selection  of  the  material,  as 
found  in  answering  the  fourth  question. 

Error  is  assigned  in  the  submission  of  the  seventh  ques- 
tion; that  is  to  say,  whether  the  proximate  cause  of  the 
death  of  the  plaintiff's  intestate  was  the  want  of  ordinary 
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care  in  the  construction  of  the  eyebolt,  or  in  the  selection 
of  the  material  for  the  same.  Part  of  the  jury  might  have 
based  their  finding  upon  one  part  of  the  question,  and  the 
other  part  of  the  jury  upon  the  other  part  of  the  question, 
and  hence  there  is  no  certainty  of  a  finding  by  the  whole 
jury  upon  either  part  of  the  question.  Klochinski  v.  Shores 
Z.  Co.  93  Wis.  417.  We  must  hold  that  that  question  was 
defective  in  form.  It  follows  that  the  eighth  question  sub- 
mitted, which  was  based  upon  the  seventh,  was  also  defect- 
ive. But  we  are  not  prepared  to  say  that,  in  answering  the 
fifth,  sixth,  and  tenth  questions,  the  jury  did  not  find,  in 
effect,  that  the  want  of  ordinary  care  and  prudence  in  the 
manufacture  of  the  eyebolt  was  the  proximate  cause  of  the 
death  of  the  plaintiff's  intestate. 

But  the  judgment  must  be  reversed  for  errors  in  the  charge 
of  the  court  to  the  jury.  The  charge  seems  to  be  upon  the 
theory  that  the  mere  breakage  of  the  eyebolt  raised  a  pre- 
sumption of  negligence  on  the  part  of  the  defendant.  This 
was  stated  in  various  forms,  to  the  effect  that  the  burden  of 
proof  was  on  the  defendant  not  only  to  prove  that  there 
was  no  negligence  in  the  manufacture  of  the  eyebolt,  but 
also  that  it  was  made  of  good  and  safe  material ;  and  finally, 
after  defining  the  burden  of  proof,  the  court  charged  the 
jury  that:  "  It  sometimes  happens  that  you  are  called  upon 
to  decide  against  the  party  upon  whom  the  burden  of  proof 
lies,  without  any  evidence  on  the  other  side.  If  the  party 
upon  whom  the  burden  of  proof  lies  fails  to  make  out  his 
contention,  the  jury  have  to  find  to  the  contrary,  although 
there  is  no  proof  to  the  contrary."  As  to  the  alleged  negli- 
gence of  the  defendant  in  the  selection  of  the  material  from 
which  the  eyebolt  was  constructed,  as  found  by  the  jury  in 
answering  the  fourth  and  ninth  questions  submitted,  the 
portions  of  the  charge  referred  to  were  clearly  erroneous. 

Thus,  in  Smith  v.  (7.,  M.  c&  St.  P.  R,  Co.  42  Wis.  520,  the 
plaintiff  obtained  a  special  verdict  and  judgment  in  his  favor. 


Wis.]  JANUAET  TEEM,  1900.  847 

Spille  TS.  Wisconsin  Bridge  &  Iron  Ca 

bat  the  same  was  reversed  '^for  the  reason  that  there  was 
no  evidence  which  warranted  the  jury  in  finding  that  the 
defendant  was  guilty  of  negligence  in  not  applying  a  proper 
and  suflScient  test  to  the  brake  rod/'  notwithstanding  the 
jury  did  find  "  that  the  defendant,  by  the  exercise  of  ordi- 
nary care,  skill,  and  diligence,  might  have  known  of  the  de- 
fect," though  it  did  not.  It  did  not  appear  whether  the  car 
with  the  defective  rod  had  been  purchased  by  the  company, 
or  manufactured  in  its  shops.  "  It  was  a  new  flat  car,  which 
had  been  taken  into  the  train  but  two  or  three  days  prior 
to  the  accident,  and  appeared  to  be  a  good  car."  It  ap- 
peared that  the  company  applied  the  ordinary  tests  in  man- 
ufacturing cars,  and  the  ordinary  inspection  on  the  purchase 
of  cars.  But  the  opinion  states  that  apparently  "  the  defect 
in  the  brake  rod  was  a  latent  one,  which  would  not  likely 
be  detected  or  discovered  by  the  usual  examination  or  in- 
spection of  the  car,"  and  that "  it  would  undoubtedly  be 
impracticable  to  apply  tests  to  every  brake  rod  which  is  used 
upon  defendant's  cars,  and,  if  compatible  with  the  nature 
of  the  business,  would  be  of  doubtful  utility.  There  should 
be  at  least  some  testimony  tending  to  show  that  the  tests 
applied  to  determine  the  sufficiency  of  the  brake  rod  were 
inadequate,  and  not  in  accordance  with  the  most  approved 
methods,  to  justify  the  finding  of  the  jury.  ...  The 
servant,  then,  takes  the  risks  of  the  employment,  and  of  a 
failure  of  the  machinery  from  any  latent  defect  not  discov- 
ered by  practical  tests."  In  Morrison  v,  Phillips  <&  C.  Const. 
Co.  44  "Wis.  405,  the  injury  was  caused  by  the  breaking  of 
a  wheel  under  a  freight  car  in  the  train,  which  threw  the 
car  containing  the  plaintiff's  horses  from  the  track.  The 
track  was  in  good  order;  the  wheel  had  been  used  only  a 
short  time,  and,  upon  inspection  after  the  accident,  showed 
no  flaw  or  defect;  and  there  was  no  evidence,  except  the 
mere  fact  of  its  breaking,  which  tended  to  show  negligence 
of  the  company;  and  it  was  "held  that  there  was  no  error 
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in  directing  a  verdict  for  the  defendant.*'  In  Steffen  v.  C.  dk 
•iT.  W.  a.  Co,  46  Wis.  265,  Chief  Justice  Ryak  said:  "There 
may  be  latent  risks  in  an  employment.  Where  these  are 
known  to  the  master,  it  is  his  duty  to  notify  the  servant; 
but  when  they  arise  from  no  negligence  of  the  master,  but 
are  incident  to  the  nature  of  the  service,  and  unknown  to 
the  master  through  no  negligence  of  his,  the  risk  is  with 
the  servant,  and  not  with  the  master,"  In  BaUau  v,  C.  & 
N.  W.  R,  Co.  54  Wis.  257,  the  death  of  the  plaintiffs  intes- 
tate was  caused  by  the  slat  or  rung  of  the  ladder  at  the  end 
of  a  freight  car  giving  away,  by  reason  of  the  insufficient 
length  of  one  of  the  bolts  which  held  the  same  in  place; 
and  the  judgment  of  nonsuit  was  sustained  on  the  ground 
that  the  ladder  was  apparently  in  good  condition,  and  that 
the  defect  was  latent.  In  that  case  the  adjudications  bear- 
ing  upon  the  subject  are  reviewed. 

The  evidence  in  this  case  left  no  ground  for  presuming 
negligence  on  the  part  of  the  defendant  in  the  selection  of 
the  material  from  which  the  eyebolt  was  constructed.  If 
such  material  was  defective,  it  would  seem  that  it  must  have 
been  a  latent  defect,  as  there  is  no  evidence  that  it  was 
obvious  upon  inspection.  The  material  was  selected  from 
the  stock  on  hand,  whi5h  had  been  purchased  by  the  defend- 
ant's superintendent  from  well-known  and  reputable  firms, — 
from  manufacturers  of  special  forging, —  and  upon  the  theory 
that  human  life  was  dependent  upon  it.  True,  the  defend- 
ant constructed  the  eyebolt,  and  is  responsible  for  any  defect 
disclosed  in  the  process  of  construction.  As  indicated,  the 
man  who  constructed  the  same  was  skilled  in  the  business,, 
and  had  had  many  yqars'  experience.  He  testified  that  there 
was  no  discoverable  defect  during  such  construction.  All 
agree  that  after  it  was  constructed  the  alleged  defect  could 
not  have  been  discovered  except  by  breaking  the  eyebolt. 
The  eyebolt  had  been  used  for  some  weeks  prior  to  the  ac- 
cident, and  during  that  time  had  lifted  much  heavier  loads 
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than  the  one  it  was  in  the  act  of  lifting  when  it  broke.  While 
the  air  hoist,  supported  by  the  eyebolt,  could  be  oscillated 
from  east  to  west  and  back  for  a  considerable  distance, — 
practically  unlimited, —  yet  the  oscillation  from  north  to 
south  and  the  reverse  was  quite  limited.  There  is  no  evi- 
dence as  to  whether  the  eyebolt  had  during  such  use  been 
subjected  to  unusual  strain  or  not,  or  whether  during  that 
time  it  had  been  partially  broken  or  injured.  One  thing  is 
very  singular,  and  that  is  that  the  eyebolt  had  sufficient 
strength  to  raise  the  load  in  question  several  feet  and  let  it 
down  again  just  before  the  injury,  but  when  it  started  to 
raise  it  the  second  time  it  broke.  Had  this  been  the  first 
time  of  subjecting  the  eyebolt  to  such  severe  strain,  a  differ- 
ent question  might  have  been  presented.  There  is  no  direct 
evidence  that  the  eyebolt  was  in  apparently  good  condition 
just  prior  to  the  accident,  nor,  if  then  in  apparently  bad  con- 
dition or  partly  broken,  whether  it  was  caused  by  the  man- 
ner in  which  it  had  been  used,  or  from  the  alleged  negligence 
in  the  construction,  or  by  reason  of  defective  material  from 
which  it  was  constructed.  True,  this  court  has  repeatedly 
held  that  "  when  the  thing  is  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants,  and  the  accident 
is  such  as,  in  the  ordinary  course  of  things,  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care."  CuTn- 
minga  v.  Nat.  F.  Co.  60  Wis.  612;  CarrM  v.  CI,  £.  <&  N.  R. 
Co.  99  Wis.  399,  403.  The  want  of  care  thus  to  be  inferred 
certainly  applied  to  the  management  of  the  machine,  as  well 
as  to  the  condition  of  the  machine  at  the  time.  Thus,  in  the 
first  of  these  cases  it  was  expressly  held  that  "  an  accident 
may  be  of  such  a  character  as  to  show,  in  a  case  where  the 
machinery  is  found  perfect,  that  therq  was  negligence  on  the 
part  of  those  handling  it;"  and  the  last  case  cited  holds 
substantially  the  same.    True,  there  is  evidence  in  the  case 
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at  bap  tending  to  prove  that  the  eyebolt,  when  broken,  was 
found  to  be  defective,  but  there  is  also  evidence  the  other 
way;  and  since  at  the  time  of  the  accident,  and  for  some 
weeks  previously,  it  was  the  business  of  the  plaintiff's  intes- 
tate to  operate  and  manage  the  air  hoist,  and  since  the  eye- 
bolt  had  prior  to  the  accident  lifted  much  heavier  loads,  it 
is  obvious  that  the  presumption  of  want  of  care  in  the  opera- 
tion and  management  was  at  least  as  strong  as  the  want  of 
care  in  the  construction,  Peschd  v.  01,  M.  dB  St.  P.  R.  Ce^, 
62  Wis.  338. 

The  charge  of  the  court  to  the  jury  as  to  the  presumption 
of  negligence  in  the  construction  of  the  eyebolt  from  the 
mere  fact  of  breakage  was  erroneous. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  neyr  triaL 
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BjtAusE,  Eespondent,  vs.  Busaokeb,  Appellant 

December  £t,  1899 — January  9, 1900. 

FaUe  repreBentations:  Fraud:  Scienter:  8peci4il  verdict:  Immateri<a 
questions:  Practice:  Measure  of  damages, 

L  In  an  action  at  law  to  recover  damages  for  material  false  represent 
tations,  it  is  not  necessary  to  show  the  representations  to  have 
been  wilfully  false.  If  the  representations  were  material  and  fttlse, 
and  the  maker  Imew  or  ought  to  have  known  them  to  be  false,  or 
made  them  recklessly  with  no  knowledge  on  the  subject,  and  the 
injured  party  relied  on  them  as  true,  without  present  means  of 
knowledge  as  to  their  falsity,  and  suffered  damages  thereby,  thea 
the  fraud  is  complete. 

2l  Where,  in  such  a  case,  plaintiff  was  entitled  as  a  matter  of  law  to- 
rely  and  act  on  defendant's  representations,  it  is  unnecessary  to 
submit  as  a  part  of  a  special  verdict  the  question  whether  the 
plaintiff,  in  the  exercise  of  ordinary  care  and  prudence,  as  an  or- 
dinarily  intelligent  man,  ought  to  have  relied  on  such  representa- 
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tions  as  trae,  and  it  was  not  error  for  the  oourt  to  strike  out  of  the 
verdict  such  question  and  answer  as  immateriaL 
8.  In  an  action  at  law  to  recover  damages  for  false  representations  as 
to  property,  where  there  was  no  rescission  of  the  contract,  outlays, 
made  by  plaintiff  in  improving  the  property  before- the  falsity  of 
the  representations  was  discovered,  are  not  proper  elements  of 
damages. 

Appeal  from  a  judgment  of- the  superior  court  of  Milwau- 
kee county:  Geo.  E.  SuTHEELAim,  Judge.  Affirmed mpaH; 
reversed  in  part 

This  is  an  action  to  recover  damages  for  alleged  false  {i 
representations  claimed  to  have  been  made  by  the  defend- 
ant to  the  plaintiff  by  reason  of  which  the  plaintiff  was  in- 
duced to  purchase  a  certain  mill  site  and  dam  in  the  town 
of  Saukville,  Ozaukee  county,  Wisconsin.  .  The  complaint 
alleges  that  the  plaintiff,  on  the  27th  of  January,  1891, 
owned  a  homestead  in  the  city  of  Milwaukee,  worth  $2,900, 
and  that  thereafter  the  defendant,  BusacJcer^  opened  nego- 
tiations with  the  plaintiff,  Krause^  to  exchange  the  said  mill 
site  and  dam  for  said  homestead,  and  represented  that  the 
dam  was  in  the  best  of  condition,  substantially  made,  and 
suitable  for  the  purpose  intended ;  that  the  parties  went  to 
see  the  dam  on  the  27th  of  January,  1891,  when  the  same 
was  covered  with  ice,  so  that  an  inspection  thereof  could 
not  be  made,  and  that  Buaacker  then  repeated  his  represent 
tations,  knowing  them  to  be  false,  and  that  the  plaintiff, 
relying  on  the  representations,  exchanged  his  homestead 
for  the  said  mill  property,  and  also  gave  Busacker  a  mort- 
gage for  $1,200  upon  the  mill  property  in  consideration  of 
the  loan  of  that  amount  which  BusacJcer  then  made  to  Krawte 
for  the  purpose  of  making  repairs  upon  the  mill  building, 
which  had  been  recently  damaged  by  fire.  The  complaint 
alleges  further  that  when  the  ice  went  out  in  the  spring 
Krcmse  discovered  that  the  dam  was  worthless;  that  he 
{Krause)  had  no  means,  and  could  not  procure  any  loan^ 
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upon  the  property,  and  therefore  eonld  not  reconstruct  the 
dam,  and  was  compelled  to  abandon  the  mill  and  the  im- 
provements; that  Bvsacker  sold  the  mortgage  for  $1,200 
upon  the  mill  property  to  one  Eiemer,  and  that  said  mort- 
gage was  foreclosed,  and  the  property  purchased  by  Bu- 
acbckevy  who  took  possession  thereof,  and  sold  the  same  to 
other  parties.  Judgment  is  demanded  for  the  purchase 
money  of  said  property,  and  also  for  the  sum  of  $3,000  ex- 
pended by  Krause  in  material  and  improvements  placed 
upon  the  property. 

The  answer,  in  eflFect,  denies  the  alleged  misrepresenta- 
tions, and  alleges  that  the  dam  was  in  good  condition. 

A  special  verdict  was  rendered  in  the  action  as  follows: 
^*  (1)  Did  the  defendant,  as  an  inducement  to  the  proposed 
trade  with  the  plaintiff,  represent  to  the  plaintiff  that  the 
dam  was  the  best  dam  there  is  ?  A,  Tes.  (2)  If  you  an- 
swer the  last  question  *  Yes,'  then  was  the  representation 
untrue?  A,  Yes.  (3)  Did  the  defendant,  as  an  inducement 
to  the  trade  with  the  plaintiff,  represent  to  the  plaintiff  that 
the  dam  was  then  in  good  condition  ?  A,  Yes.  (4)  If  yon 
answer  the  last  question  '  Yes,'  then  was  such  representation 
nntrue?  A,  Yes.  (5)  If  you  answer  the  first  and  third 
•questions,  or  either  of  them, '  Yes,'  then  did  the  defendant 
make  such  representation  with  the  intent  that  the  plaintiff, 
in  making  the  trade,  should  rely  upon  the  same  as  true  ? 
Ai  Yes.  (6)  If  you  answer  the  first  and  third  questions,  or 
either  of  them,  'Yes,'  then  did  the  plaintiff  believe  such 
representation  to  be  true  ?  A.  Yes.  (7)  If  you  answer  the 
first  and  third  questions,  or  either  of  them, '  Yes,'  then  did 
the  plaintiff,  in  making  the  trade,  rely  upon  such  represen- 
tation as  true  ?  A.  Yes.  (8)  If  you  answer  the  last  ques- 
tion '  Yes,'  then  ought  the  plaintiff,  in  the  exercise  of  ordi- 
nary care  and  prudence,  as  an  ordinarily  intelligent  man, 
to  have  relied  upon  such  representation  as  true  ?  A.  No. 
(9)  If  you  answer  the  first  and  third  questions,  or  either  of 
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them,  *  Tes,'  then  did  the  plaintiflF  have  any  knowledge  or 
information  of  the  actual  character  and  condition  of  the 
dam,  other  than  the  defendant's  representation  concerning 
the  same,  upon  which  he  relied  in  making  the  trade  ?  A,  No. 

(10)  At  the  time  the  plaintiff  and  defendant  visited  the  dam 
on  or  about  January  20, 1891,  was  the  dam  so  covered  by 
.water  and  ice  that  with  the  use  of  reasonable  diligence  the 
plaintiff  could  not  make  a  personal  examination  of  the  same, 
and  ascertain  its  actual  character  and  condition  ?    A.  Yes. 

(11)  If  you  answer  that  the  defendant  made  any  untrue 
representation  to  the  plaintiff  concerning  the  dam,  upon 
which  the  plaintiff  relied,  then  how  much  less  was  the  mill 
property  worth  at  the  time  the  trade  was  consummated 
than  it  would  have  been  worth  had  it  been  as  represented 
to  be  by  the  defendant?  A.  $50.  (12)  If  you  answer  that 
the  defendant  made  any  untrue  representation  to  the  plaint- 
iff concerning  the  dam,  upon  which  the  plaintiff  relied,  then 
did  the  plaintiff  expend  money  in  improving  the  mill  prop- 
erty on  account  of  such  reliance  upon  the  defendant's  repre- 
sentation ?  A,  Tes.  (13)  If  you  answer  the  last  question 
*Yes,'  then  how  much  money  did  the  plaintiff  expend  in 
making  improvements,  before  he  found  out,  or  ought  to  have 
found  out,  that  such  representations  were  untrue?  A,  $450." 

On  motion  the  court  struck  out  the  eighth  finding  of  the 
verdict  as  immaterial,  and  rendered  judgment  for  the  plaint- 
iff for  the  sum  of  $500  and  costs,  and  the  defendant  appeals. 

Lyman  O.  Wheeler^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  E.  S.  Turner^  at- 
torney, and  Geo.  Z.  WUliamSy  of  counsel,  and  oral  argument 
by  Mr.  Williams. 

WiNSLOw,  J.    The  appellant  contends:  (1)  That  the  judg- 
ment must  be  reversed  because  scienter  is  not  found ;  (2)  that 
the  court  erred  in  striking  out  the  eighth  finding  of  the  ver- 
dict; and  (3)  that,  in  any  event,  the  court  erred  in  allowing 
Vol.  105  —  23 
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to  the  plaintiff  as  damages  the  $450  expended  upon  tha 
property  for  improvements. 

1.  The  claim  that  in  an  action  at  law  to  recover  damages 
for  materially  false  representations,  by  which  the  purchase 
of  property  is  induced,  the  representations  must  be  shown 
to  have  been  wilfully  false,  cannot  be  sustained.  The  ques- 
tion has  been  settled  in  this  court  by  numerous  adjudica- 
tions, and  it  is  not  deemed  necessary  to  review  them. v  If 
the  representations  were  material  and  false,  and  the  maker 
thereof  either  knew  or  ought  to  have  known  that  they  were 
false,  or  if  he  made  them  recklessly,  with  no  knowledge  on 
the  subject,  and  the  injured  party  relied  upon  them  as  true^ 
without  the  present  means  of  knowledge  of  their  falsi ty^V 
and  suffered  damage  thereby,  then  the  frjiud  is  complete. 
Bird  V.  Klein^^  41  Wis.  134;  Cotzhausen  v.  Simony  47  Wis^ 
106;  Montreal  JRiver  Z.  Co.  v.  MihUUy  80  Wis.  541;  Beetle 
v.  Anderson^  98  Wis.  5. 

2.  The  court  committed  no  error  in  striking  out  the  eighth 
finding  of  the  jury.  The  jury  had  found  as  facts,  in  answer 
to  other  questions,  that  the  representations  alleged  were  iji 
fact  made  as  inducements  to  the  trade;  that  they  were 
false;  that  the  plaintiff  relied  upon  them;  that  the  plaintiff 
had  no  knowledge  of  the  actual  condition  of  the  dam,  and 
could  not,  by  reason  of  the  ice,  ascertain  its  actual  condi- 
tion. Upon  this  state  of  facts  the  plaintiff  was,  as  matter 
of  law,  entitled  to  rely  and  act  upon  the  defendant's  repre- 
sentation. Ownther  v,  Vllrioh^  82  Wis.  222.  ^  It  was,  there- 
fore, unnecessary  to  submit  to  the  jury  the  eighth  question, 
which  is,  in  its  nature,  a  legal  conclusion.  Nor  could  the 
jury  destroy  the  legal  effect  of  the  other  findings  by  an- 
swering that  question  as  they  did.  That  such  finjfling  may 
be  stricken  out  by  the  trial  court  is  well  settled.^  Bahr  v. 
Manohester  K  Ass.  Co,  93  Wis.  355. 

3?^  Upon  no  theory,  however,  can  it  be  held  that  the  plaint- 
iff is  entitled  to  recover  the  $450  which  he  spent  in  improv- 
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ing  the  mill  property  before  he  found  out  the  true  condition 
of  the  dam.  Possibly,  had  there  been  a  rescission  of  the 
sale,  such  outlays  might  have  been  proper  elements  of  dam- 
age; but  there  was  no  rescission.  The  plaintiff  elected  to 
keep  the  property,  never  attempting  to  rescind  the  sale,  but 
bringing  his  action  for  damages,  and  thus  affirming  the 
transaction.  Thus  it  is  clear  that  the  expenditures  for  im- 
provements were  expenditures  made  upon  his  own  property, 
and  that  he  necessarily  had  the  benefit  of  them.  The  fact 
that  the  property  was  afterwards  sold  upon  foreclosure  of 
a  valid  mortgage,  or  that  the  defendant  bought  it  upon  the 
foreclosure,  cannot  convert  such  an  expenditure  into  an  ele- 
ment of  damage  legitimately  flowing  from  the  fraud.  The 
only  legal  damage  shown  by  the  verdict  is  the  sum  of  $50, 
which  the  property  was  worth  less  than  it  would  have  been 
had  the  dam  been  as  it  was  represented  to  be.  Judgment 
should  have  been  rendered  for  this  sum  alone,  y 

By  the  Court —  As  to  the  sum  of  $450  the  judgment  is 
reversed,  with  costs,  and  as  to  the  balance  the  judgment  is 
affirmed. 


Gauche,  Eespondent,  vs.  Milbbath,  Appellant  

106    365 

December  f f ,  1899  —  January  9, 1900.  }gj  ^ 


Judffmenta:  Setoff:  Priority:  Attorney's  lien. 

1.  An  application  by  a  judgment  debtor  to  apply  his  judgment  upon 

that  of  his  judgment  creditor  is  addressed  to  the  sound  discretion 
of  the  court,  and  is  governed  by  equitable  principles,  and  where 
the  judgments  are  in  actions  having  no  connection  with  each  other, 
the  equitable  lien  of  the  attorney  for  the  judgment  creditor  is  su- 
perior to  the  right  of  the  judgment  debtor. 

2.  In  such  case,  when  a  bona  fide  assignment  is  made  before  the  right 

of  setoff  attaches,  the  two  jt^dgments  being  in  different  actions  and 
relating  to  different  matters,  the  assignment  will  prevail,  especially 
where  the  assignee  is  equitably  entitled  to  the  benefit  of  the  cause 
of  action  without  assignment 
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d.  Where  the  owner  of  property  unlawfully  converted  by  defendant 
assigned  the  cause  of  action  thereon  to  his  mortgagee,  who  prose- 
cuted the  action  to  judgment',  on  motion  to  offset  against  said  judg- 
ment others  held  by  defendant  against  the  assignor,  but  arising 
out  of  separate  causes  of  action,  the  assignment,  being  prior  in 
time,  takes  precedence  of  the  right  of  setoff. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed, 

November  10,  1897,  plaintiff  recovered  a  judgment  for 
$470  because  of  an  unlawful  conversion  of  property  owned 
by  him,  by  the  defendant.  John  Orth,  plaintiff's  mort- 
gagee of  such  property  when  the  conversion  took  place,  be- 
cause of  the  impairment  of  his  security  by  such  conversion, 
demanded  of  plaintiff  payment  of  the  mortgage  indebted- 
ness or  additiojaal  security,  whereupon,  and  to  satisfy  such 
demand,  April  22,  1895,  plaintiff  assigned  to  Orth  his  cause 
of  action  for  damages  for  the  conversion.  This  action  was 
then  pending,  having  been  commenced  October  11, 1894. 
After  the  aforesaid  assignment,  Orth  carried  on  the  litiga- 
tion against  defendant  till  it  resulted  in  the  judgment  men- 
tioned. As  soon  as  such  judgment  was  rendered,  Charles 
Orth,  plaintiff's  attorney,  filed  with  the  clerk  of  the  circuit 
court,  in  the  cause,  a  notice  of  a  claim  for  a  lien  thereon  for 
his  services  and  disbursements.  December  4, 1897,  though 
the  aforesaid  attorney's  claim  and  the  indebtedness  of  plaint- 
iff to  John  Orth  were  wholly  unsatisfied,  defendant  moved 
the  court  to  offset  against  the  judgment  the  following  judg- 
ments owned  by  him  against  the  plaintiff:  a  judgment  for 
$185.56  rendered  in  justice's  court  August  29, 1894,  and  tran- 
scripted  to  the  circuit  court  for  Milwaukee  county  August 
30, 1894;  a  judgment  for  $48.92  rendered  in  favor  of  Con- 
rad Mand  in  justice's  court  May  6, 1895,  transcripted  to  said 
circuit  court  February  23,  1897,  and  on  the  same  day  as- 
signed to  defendant;  a  judgment  for  $21.89  rendered  in  de- 
fendant's favor  in  the  superior  court  of  Milwaukee  county 


Wis.]  JANUAKT  TEEM,  1900.  357 

Gauche  ts.  Milbrath. 

June  22,  1895,  and  transcripted  to  the  circuit  court  on  the 
same  day;  a  judgment  for  $86.45  rendered  in  defendant's 
favor  in  the  supreme  court  February  16,  1897;  a  judgment 
for  $79.40  rendered  in  defendant's  favor  in  justice's  court 
^S'ovember  6,  1897,  and  duly  transcripted  to  said  circuit 
court.  Most  of  the  indebtedness  represented  by  defendant's 
judgments  was  incurred  by  plaintiff  to  defendant  before  the 
commencement  of  this  action.  From  a  time  prior  to  the 
recovery  of  any  of  the  judgments  mentioned,  plaintiff  was 
insolvent.  All  the  facts  set  forth  above  appeared  by  aflB- 
davits  on  the  motion.  The  court  granted  such  motion  in 
part,  but  denied  it  as  to  all  defendant's  judgments  arising 
out  of  transactions  other  than  the  one  in  which  the  judg- 
ment in  this  action  was  rendered.    Defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  H,  K.  Curtisy  and  on  the  part  of  the  respondent  on  that  of 
Charles  A.  Orth^  attorney,  and  Sylvester^  Scheiber  <&  Orthj 
of  counsel. 

Marshall,  J.  The  motion  of  a  judgment  debtor  to  apply 
his  judgment  upon  one  against  him  owned  by  his  judgment 
creditor,  is  addressed  to  the  sound  discretion  of  the  court 
and  governed  bj^  equitable  principles.  The  right  of  setoff, 
when  the  judgments  are  in  the  same  action,  or  actions  grow- 
ing out  of  the  same  subject  matter,,  is  generally  deemed 
superior  to  the  claim  of  the  attorney  in  either  action  for 
services  and  disbursements  therein.  Yorton  v.  J/.,  Z.  S,  c& 
TF.  R.  Co,  62  Wis.  367.  But  where  the  judgments  are  in 
actions  having  no  connection  with  each  other,  the  equitable 
right  of  the  attorney,  who  has  rendered  services  and  incurred 
expenses  in  obtaining  one  of  such  judgments,  to  be  paid  out 
of  it,  is  deemed  superior  to  the  right  of  the  judgment  debtor 
to  have  that  judgment  paid  by  applying  upon  it  the  judg- 
ment owned  by  him  against  his  judgment  creditor.  Mice 
V.  Gamhart^  35  Wis.  282;  Jones,  Liens,  §  220;  Benjamin  v. 
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Benjamin^  17  Conn.  110;  BiM  v.  Friester,  37  Ohio  St.  473; 
Well^  V.  Eharriy  40  Mich.  218;  Kinney  v,  liobinsony  52  Mich. 
389. 

The  right  to  set  oflP  one  judgment  against  another,  as  be- 
fore indicated,  being  one  of  equitable  discretion,  where  an 
assignment  is  made  bona  fide  before  the  right  of  setoff  at- 
taches, the  two  judgments  being  in  different  actions  and  re- 
lating to  different  matters,  the  assignment  will  prevail;. and 
especially  is  that^the  case  where  the  assignee  was  equitably 
entitled  to  the  benefit  of  the  cause  of  action  without  any  as- 
signment, as  in  this  case.  Mr.  John  Orth  was  entitled  to 
the  property  unlawfully  converted  by  the  defendant.  It 
could  ncJt  have  been  taken  by  defendant  as  against  Orth  to 
satisfy  any  of  the  judgments  sought  to  be  offset,  neither  could 
any  of  such  judgments  have  been  allowed  as  a  setoff  or 
counterclaim  in  the  action  of  conversion.  The  assignment 
to  Orth  was  but  a  recognition  of  his  equitable  right  to  the 
benefit  of  the  recovery  of  defendant.  There  seems  to  be  no 
ground  whatever  for  the  claim  that  defendant  has  an  equi- 
table right  to  set  his  judgments  off  against  the  judgments 
against  him,  which  is  superior  to  the  right  of  John  Orth  to 
the  benefit  of  the  latter  judgment. 

It  is  elementary  that  a  prior  assignment,  whether  legal  or 
equitable,  takes  precedence  of  the  right  of  setoff,  if  the  as- 
signee's equity  is  prior  in  time.  Jones,  Liens,  §§  223,  224; 
Terney  v.WUsony  45  N.  J.  Law,  282;  Wright  v.  Wright,  70 
N.  Y.  96.  That  is  decisive  of  this  appeal.  The  property 
represented  by  the  judgment  was  not  subject  to  the  payment 
of  defendant's  claim  before  judgment.  That  situation  was 
not  changed  by  the  rendition  of  the  judgment  so  as  to  cut 
off  the  equitable  rights  of  Orth.  The  agreement  that  Orth 
should  have  the  benefit  of  the  recovery,  as  a  part  of  his  se- 
curity, attached  to  the  judgment  as  soon  as  it  was  rendered, 
leaving  no  time  for  any  right  of  the  defendant  to  intervene. 
A  mere  verbal  agreement  between  plaintiff  and  Orth,  that 
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the  latter  should  have  the  benefit  of  the  recovery  as  a  part 
of  his  security  in  consideration  of  not  enforcing  his  claim 
against  plaintiff,  would  have  operated  as  an  equitable  assign- 
ment of  the  judgment  immediately  upon  its  recovery,  pre- 
venting any  right  of  offset  attaching  that  did  not  exist  before 
the  judgment  was  rendered.  Williams  v.  IngeraoU^  89  N.  T. 
508. 
By  the  Court. —  The  order  appealed  from  is  aflBirmed. 


Cunningham,  Respondent,  vs.  Wechsblbebo  and  others,  imp.,   .^^-^g^ 

Appellants.  \ii^^ 
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Action  by  ttoekholder  against  corporate  officers:  Fraud:  Practice:  Ex-   11- 

dusive  action, 

h  In  an  action  against  the  directors  of  an  insolvent  corporation  for 
fraudulent  misappropriation  and  loss  of  its  funds,  the  mere  fact 
that  plaintiff  is  suing  as  a  stockholder  is  no  reason  why  the  action 
cannot  be  maintained. 

2.  Where  the  affairs  of  an  insolvent  corporation  are  in  the  hands  of  the 
court  in  a  winding-up  proceeding,  no  stockholder  can  maintain  an 
independent  action  to  enforce  rights  of  the  corporation  against 
defaulting  officials,  until  the  court  has  refused  to  direct  the  re- 
ceiver to  take  proper  steps  in  that  regard. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Reversed, 

For  the  appellants  there  was  a  brief  by  Fuh^  Cary^  Up- 
ham  i&  Black  and  TT.  J.  i&J,  II.  Turner^  and  oral  argument 
hy  A.  L.  Cary. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Joseph  B.  Doe. 
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Bardeen,  J.  The  plaintiflE  is  a  stockholder  in  the  Home 
Building  &  Loan  Association  of  Uilwaukee.  He  brings 
this  action  in  behalf  of  himself  and  all  others  similarly  situ- 
ated against  the  defendants  as  officers  and  directors  of  said 
association,  and  alleges  that  through  their  carelessness,  neg- 
ligence, and  inattention  to  duty^  the  funds  of  the  association 
have  been  lost,  squandered,  and  embezzled  to  the  amount  of 
about  $100,000,  so  that  it  has  become  entirely  insolvent,  has 
ceased  to  be  a  going  concern,  and  that  its  affairs  are  now  in 
the  hands  of  a  receiver  appointed  by  the  court  to  take  charge 
of  its  property  and  assets  and  wind  up  its  business.  No  ques- 
tion is  raised,  if  the  plaintiff  is  entitled  to  maintain  this  ac- 
tion, that  the  complaint  does  not  otherwise  state  sufficient 
facts  to  constitute  a  cause  of  action.  A  demurrer  was  inter- 
posed by  the  defendants,  which  challenges  the  right  of  the 
plaintiff  to  maintain  this  action  upon  the  facts  stated,  which 
was  overruled,  and  they  have  appealed. 

The  point  first  raised  is  that  the  plaintiff  is  not  a  "  cred- 
itor "  of  the  corporation,  and  therefore  cannot  maintain  this 
action.  It  is  true  that  he  is  not  a  creditor  in  the  sense  that 
word  is  used  in  the  statutes.  He  is  nothing  more  or  less- 
than  a  stockliolder  entitled  to  share  in  the  residue  of  corpo- 
rate assets  after  the  claims  of  actual  creditors,  if  it  has  any^ 
have  been  paid.  Zeahy  v.  Nat.  B.  <&  L.  Asso.  100  Wis.  553. 
The  right  of  a  stockholder  to  maintain  this  action  does  not 
depend  upon  any  statutory  enactment.  In  Gores  v,  Day^  99 
Wis.  276,  this  court  said:  "The  liability  of  the  directors  of 
the  corporation  to  account,  under  such  circumstances,  is  not 
statutory,  so  the  complaint  does  not  come  under  sec.  3223, 
R  S.  1878,  authorizing  a  creditor  to  bring  an  action  to  en- 
force such  liability.  Directors  are  liable  to  be  charged  as 
trustees  of  property  fraudulently  misapplied  or  wasted  by 
them,  independent  of  any  statute  on  the  subject;  but  the 
duty  of  enforcing  such  liability  is  in  the  managing  officers 
of  the  corporation,  though  it  may  be  performed  by  stock- 


Wis.]  JANUAKY  TERM,  1900.  361 

Cunningham  vs.  Wechselberg  and  others. 

holders  or  creditors,  or  possibly  the  assignee  or  successor  to 
the  corporation,  when  the  circumstances  are  such  as  to  make 
that  necessary,  independent  of  any  statute  on  the  subject." 
So  the  mere  fact  that  plaintiff  is  suing  as  a  stockholder  is 
no  reason  why  this  action  cannot  be  maintained. 

Another  objection  to  the  complaint  is  that  the  rights 
sought  to  be  redressed  are  the  rights  of  the  corporation,  and 
that  a  stockholder  cannot  maintain  an  action  to  enforce 
them,  except  under  conditions  which  are  not  made  to  ap- 
pear in  the  complaint.  There  can  be  no  doubt  about  the 
proposition  that  a  stockholder  has  no  right  to  bring  an  ac- 
tion in  his  own  name  against  the  ofScers  of  a  corporation 
for  fraudulent  or  negligent  acts,  or  waste  of  the  corporate 
property,  unless  such  corporation  or  its  oflBcers,  upon  being 
applied  to  for  such  purpose  by  the  stockholder,  refuses  to 
prosecute,  or  unless  it  appears  that  a  request  to  prosecute 
would  be  useless.  Doud  v.  TT.,  P.  cfe  S.  li.  Co.  65  Wis.  108; 
JLand,  Z.  <&  L.  Co.  v.  Mclntyre^  100  Wis.  245,  and  cases  cited. 
The  complaint  in  this  action  contains  no  allegation  of  a  re- 
quest and  refusal  of  corporate  authorities  to  act.  If  there 
was  no  other  objection  to  the  right  to  maintain  this  action, 
we  should  not  hesitate  to  say  that  under  the  facts  stated  it 
amply  appears  that  such  a  request  to  prosecute  would  be 
useless.  As  we  understand  it,  complaint  is  made  against 
the  entire  governing  body  of  the  corporation,  and,  in  view 
of  the  acts  of  misfeasance  and  nonfeasance  alleged,  it  would 
be  an  idle  ceremony  to  petition  the  defendants  to  prosecute 
themselves. 

But,  be  that  as  it  may,  there  are  other  allegations  in  the 
complaint  which  are  deemed  fatal  to  the  right  of  the  plaint- 
iff to  maintain  this  action.  It  appears  by  the  complaint 
that  in  July,  1897,  an  action  was  begun  in  the  circuit  court 
for  Milwaukee  county,  in  which  action  the  insolvency  of 
the  association  was  alleged,  and  the  relief  sought  was  that 
the  officers  be  restrained  from  exercising  their  official  func- 
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lions,  and  the  corporation  from  exercising  its  corporate 
powers,  and  that  a  receiver  be  appointed  to  take  charge  of 
its  property  and  affairs  and  wind  up  its  business;  that  a  re- 
ceiver was  duly  appointed  to,  and  did,  take  charge  of  its 
property  and  assets,  and  is  still  acting  as  such;  and  that  such 
«uit  is  still  pending.  By  the  showing  thus  made  it  appears 
that  there  is  a  suit  now  pending  to  wind  up  the  business  of 
the  association,  and  that  a  receiver  has  been  appointed  to 
take  charge  of  its  assets,  and  presumably  is  invested  with 
the  powers  necessary  to  close  up  all  its  corporate  affairs. 
The  statute  (sec.  3219,  Stats.  1898)  says,  in  effect,  that  the 
court  may  appoint  a  receiver  to  take  charge  of  the  property 
and  effects  of  such  corporation,  to  collect,  sue  for,  and  re- 
cover the  debts  and  demands  that  may  be  due  and  the  prop- 
erty that  may  belong  to  such  corporation,  and  to  possess  in 
all  respects  the  authority  of  receivers*  in  other  cases,  subject 
to  control  of  the  court.  The  receiver,  under  direction  of  the 
court,  becomes  invested  with  the  rights  and  privileges  of 
the  corporation  as  to  the  control  of  its  assets  and  r^hts  of 
action.  The  court,  in  its  discretion,  may  direct  claims  in 
favor  of  the  corporation  to  be  sued  for  by  the  receiver,  or 
compromised,  or  settled,  or  otherwise  disposed  of,  as  shall 
seem  best  for  those  interested  in  the  estate.  Porter  v.  Sabiuy 
149  U.  S.  473.  In  a  recent  case  this  court  made  use  of  the 
following  language:  "  It  was  supposed  that  Ilurlhut  v.  Mar- 
shcJl^  62  Wis.  590,  determined  for  all  time  in  this  court,  and 
for  all  courts  of  this  state  having  to  do  with  the  subject, 
that  but  one  winding-up  suit  to  settle  the  affairs  of  a  corpo- 
ration is  proper,  and  that  in  such  suit  all  the  rights  and 
all  the  liabilities  of  creditors,  officers,  and  stockholders  are 
to  be  worked  out."  Gdger  t?.  Marsden^  101  Wis.  698;  Oager 
V.  Bank  of  Edgerton,  101  Wis.  593;  Foster  v,  PoBSon^  ante, 
p.  99.  The  Bank  of  Edgerton  Case  involved  the  precise 
question  at  issue  here,  and  that,  with  the  other  cases  cited, 
is  decisive  against  the  right  of  the  plaintiff  to  maintain  this 
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action  under  the  allegations  of  the  complaint.  The  affairs 
of  the  association  being  in  the  hands  of  the  court  in  a  wind- 
ing-up proceeding,  the  plaintiff,  as  a  stockholder  interested 
in  thei  assets,  would  have  an  undoubted  right  to  petition  the 
court  to  direct  the  receiver  to  take  proper  steps  to  collect 
from  the  defendants  the  value  of  any  money  or  property 
lost  to  the  corporation  by  their  neglect  or  malfeasance. 
Until  the  court  has  been  appealed  to  in  this  regard,  no  stock- 
holder can  maintain  an  independent  action  to  enforce  rights 
of  the  corporation  against  defaulting  officials.  The  cases 
above  referred  to  have  so  fully  covered  the  questions  here 
involved  that  any  further  discussion  is  not  deemed  neces- 
sary. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  sustain  the  de- 
murrer and  for  further  proceedings  according  to  law. 


Adams,  Appellant,  vs.  The  City  of  BfiLorr  and  others,  Ee- 

spondents. 

October  ftJ^  J899 — February  f  ,  1900, 

Constitutional  law:  "Oeneral  city  charter  law:**  Uniformity:  General 
lavfs:  Option  legislation:  Street  improvements:  Repaving:  Costs. 

1.  The  test  whether  a  law  is  in  violation  of  sea  81,  art.  IV,  Const,  (for- 

bidding the  enactment  of  any  special  or  private  law  incorporat- 
ing any  city,  town,  or  village,  or  to  amend  the  charter  thereof),  is 
not  the  present  territorial  effect  of  the  law,  but  whether,  within 
approved  legal  rules,  it  is  in  effect  a  general  law  and  uniform  in 
its  operation  throughout  the  state. 

2.  Sec.  926,  Stats.  1898,  authorizing  any  city  organized  under  any  special 

charter  to  ''adopt  the  provisions  of  any  special  chapter,  section,  or 
subdivision  of  any  section"  of  the  "general  city  charter  law"  (oh.  40a, 
Stata.  1898),  is  not  in  conflict  with  sec.  31,  art  IV,  Const,  though  its 
result  be  to  amend  the  charter  of  but  one  city,  which  is  the  only 
city  in  the  state  within  one  of  the  classes  designated. 
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8.  Option  legislation,  if  otherwise  unobjectionable,  is  not  made  special 
legislation,  nor  does  it  lack  uniformity,  because  but  one  municipal- 
ity accepts  it;  and  there  may  be  option  legislation  for  the  benefit  of 
a  proper  class. 

4.  Where  streets  in  a  city  have  been  once  improved  at  the  expenae  of 
adjoining  property,  sec.  925 — 175,  Stats.  1898,  authorizes  their  re- 
improvement  at  the  expense  of  the  property  to  be  benefited  thereby. 
Sec  925—177,  Stata  1898,  does  not  limit  the  positive  authority  given 
in  the  previous  section. 

6.  The  word  "relaying"  in  sea  925—177,  Stats.  1898,  must  be  construed 
as  simply  covering  the  relaying  of  some  part  of  an  existing  pave- 
ment, in  the  ordinary  course  of  repairs,  and  not  the  entire  repaving 
of  the  street 

6.  The  rule  as  to  costs  taxable  in  favor  of  defendant  is  that  different 

parties,  with  different  interests,  are  entitled  to  be  represented  by 
different  attorneys,  and  that,  so  far  as  one  proceeding  can  properly 
serve  for  all  the  defendants  jointly,  the  expense  of  but  one  proceed- 
ing should  be  taxed,  but  where  separate  services  are  necessary  and 
proper,  for  defendants  whose  interests  are  separate,  they  may  be 
taxed  and  recovered  for. 

7.  Cassodat,  C.  J.>  dissenting,  is  of  the  opinion  that  the  decision  in  this 

case  practically  nullifies  so  much  of  the  constitutional  amendment 
of  1892  (sea  31,  art  IV,  Const)  as  prohibits  the  legislature  from 
enacting  any  special  or  private  law  amending  the  charter  of  any 
city;  and  that  the  attempt  of  the  legislature,  in  the  "general  city 
charter  law,"  to  clothe  each  of  the  cities,  under  special  charters, 
with  power  to  amend  its  own  charter,  is  a  direct  violation  of  said 
section. 


Appeal  from  a  judgment  of  the  circuit  court  for  Eock 
county:  John  E.  Bennett,  Circuit  Judge.    Affirmed. 

This  is  an  equitable  action  brought  to  set  aside  certain 
paving  assessments  against  the  plaintiff's  property,  in  the 
city  of  Beloit^  and  also  certain  improvement  bonds  issued 
upon  such  assessments.  The  city  of  Beloit  was  a  city  or- 
ganized under  a  special  charter  prior  to  the  passage  of  the 
general  city  charter  law.  On  the  2d  of  July,  1895,  the  com- 
mon council  of  the  city,  by  an  ordinance  which  was  passed 
with  all  due  formality,  attempted  to  adopt  certain  parts  of 
ch.  326,  Laws  of  1889,  as  amended  by  ch.  312,  Laws  of  1893, 
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aad  ch.  320,  Laws  of  1895,  being  what  is  known  as  the  gen- 
eral city  charter  law.  Said  ordinance  included,  among  other 
provisions,  sees.  172, 173,  and  175  to  200,  inclusive,  of  said 
general  city  charter  law;  the  sections  so  adopted  being 
those  sections  relating  to  public  improvements,  and  the  levy- 
ing of  assessments  therefor.  By  the  terms  of  said  ordinance, 
the  sections  so  adopted  were  adopted  in  lieu  of  the  provis- 
ions of  the  special  charter  of  the  city  upon  that  subject.  In 
the  year  1896  the  common  council,  acting  under  the  pro- 
visions of  the  general  charter  law  so  formally  adopted, 
caused  to  be  graded,  curbed,  and  paved  certain  streets  in 
said  city,  including  Bridge  street,  and  made  assessments 
therefor  against  the  adjoining  property,  and  issued  improve- 
ment bonds  therefor.  Such  proceedings  were  in  all  respects 
regular  under  the  provisions  of  the  general  city  charter  law, 
but  were  not  in  accord  with  the  special  charter  provisions, 
because  no  petition  for  such  paving  was  ever  made.  It  ap- 
peared that  in  1868  and  in  1883  said  street  had  been  con- 
structed to  conform  to  the  grade  then  existing,  and  graveled, 
■as  required  by  the  common  council,  and  that  special  assess- 
ments had  been  made  therefor  against  the  plaintiff's  prop- 
erty, and  had  been  paid ;  the  said  property  so  assessed  being 
the  same  property  against  which  the  assessments  now  com- 
plained of  were  made.  The  court  found  the  assessments 
valid,  and  the  plaintiff  appealed. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
Ruger  cfe  Ruger^  and  for  the  respondents  on  separate  briefs 
by  WiUiam  A.  Jackson^  attorney  for  Thorpe^  and  John  C, 
Roody  attorney  for  the  other  respondents. 

Counsel  for  the  appellant  contended,  inter  alia^  that  the 
common  council  did  not,  perforce  of  its  adoption  of  the  or- 
dinance, acquire  power  to  act  under  the  provisions  of  the 
general  city  charter  law  in  question,  for  the  reason  that  sec. 
267,  ch.  326,  Laws  of  1889,  as  amended  by  sec.  72,  ch.  312, 
Laws  of  1893,  and  sec.  1,  ch.  320,  Laws  of  1895,  is  unconsti- 
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tutional.  State  ex  rel.  Haswell  v.  Cram^  16  "Wis.  343,  345 ;. 
Dowling  v.  Lancashire  Ins,  Co,  92  Wis.  63 ;  Stevens  Point  B. 
Co,  V,  Eeilly,  44  Wis.  295,  300,  301;  Smith  v.  Sherry,  50  Wis. 
210;  Johnson  v,  Milwaukee j  88  Wis.  383;  Boyd  v.  Milwau- 
kee, 92  Wis.  456;  Bumham  v.  Milwaukee,  98  Wis.  128,  135; 
Sta;te  ex  rel,  Childs  v,  Copeland,  66  Minn.  315 ;  La/rcom  v,  Olin^ 
160  Mass.  102;  1  Dillon,  Mun.  Corp.  (4th  ed.),  §§  45, 46.  Sec. 
72,  ch.  312,  Laws  of  1893,  and  sec.  1,  ch.  320,  Laws  of  1895^ 
are  unconstitutional  in  that  they  attempt  an  unauthorized 
delegation  of  legislative  power.  State  v,  Cqpeland,  66  Minn. 
315 ;  In  re  North  Milwaukee,  93  Wis.  616 ;  State  ex  rd,  Adwm» 
V,  Burdge,  95  Wis.  390. 

WmsLow,  J.  The  questions  arising  in  this  case  are  purely 
questions  of  law.  The  constitution  of  Wisconsin  prohibits 
the  enacting  of  any  special  or  private  law  "  incorporating 
any  city,  town  or  village,  or  to  amend  the  charter  thereof'^ 
(Const,  art.  lY,  sec.  31),  and  further  provides  that  general 
laws  shall  be  provided  for  such  purpose,  and  that  such  gen- 
eral laws  shall  be  "  uniform  in  their  operation  throughout 
the  state  "  (art.  lY,  sec.  32).  In  order  to  carry  out  these 
constitutional  provisions,  a  general  charter  law  was  passed 
in  1889  (ch.  326,  Laws  of  1889),  which,  with  its  subsequent 
amendments,  now  appears  as  chapter  40a  of  the  Statutes  of 
1898.  This  general  charter  act  originally  divided  all  cities^ 
which  might  adopt  it  or  be  organized  under  it  into  three 
classes,  according  to  population,  and  provided  a  complete 
charter  for  cities  of  each  class.  It  also  provided  that  any 
city  existing  under  special  charter  might  adopt  the  act  by 
vote  of  three  fourths  of  the  members  of  its  common  council. 
Subsequently,  by  amendatory  acts,  the  number  of  classes  of 
cities  was  changed  from  three  to  four,  based  also  on  popula- 
tion, and  cities  under  special  charters  were  divided  into  like 
classes.  By  sec.  72,  ch.  312,  Laws  of  1893,  it  was  further 
provided  that  any  city  organized  under  a  special  charter 
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might  "  adopt  the  provisions  of  any  special  chapter,  section 
or  subdivision  of  any  section  of  this  act  [ch.  326, 8wpra\  and 
may  exercise  any  power  or  franchise  hereby  conferred  upon 
cities  organized  under  this  act  in  addition  to,  or  in  lieu  of 
the  provisions  of  its  special  charter,"  by  ordinance  to  be 
adopted  with  certain  formalities.  This  provision  was  re- 
enacted  by  sec.  1,  ch.  320,  Laws  of  1895,  and  now  appears- 
incorporated  in  sec.  926,  ch.  40J,  Stats.  1898.  The  city  of 
Beloit  vf^s  a  city  incorporated  under  a  special  charter,  and 
it  attempted,  with  all  the  required  legal  formalities,  to  take 
advantage  of  this  last-named  provision,  and  to  adopt  the  en- 
tire scheme  contained  in  the  general  charter  for  making 
street  improvements  in  lieu  of  the  provision  of  its  special 
charter;  and  the  first  and  gravest  question  in  the  case  i» 
whether  the  law  which  purports  to  authorize  such  adoption 
is  a  valid  and  constitutional  law.  The  contention  of  the 
plaintiff  is  that  the  legislature  itself  could  not  amend  the 
charter  of  the  city  of  Bdoit  alone;  that  such  an  amendment^ 
if  attempted  to  be  made,  would  be  a  special  or  private  law^ 
not  uniform  in  its  operation  through  the  state,  and  hence 
void,  under  the  constitutional  provision  above  quoted;  and 
that  the  legislature  cannot  delegate  to  the  common  council 
of  a  city  a  power  which  it  cannot  exercise  itself.  Upon  the 
other  side  the  contention  is  that  the  law  is  a  general  law, 
complete  in  itself  upon  the  statute  books,  and  that  it  is  not 
rendered  special  because  it  is  to  become  effective  in  a  cer- 
tain locality  upon  the  determination  of  some  fact  by  some 
local  authority  or  body. 

That  the  question  is  of  the  utmost  importance  is  apparent. 
This  provision  has  now  been  upon  the  statute  book  for  more 
than  six  years.  That  it  has  been  acted  upon  by  numerous, 
cities  incorporated  under  special  charters  admits  of  no  doubt. 
Several  cases  involving  the  validity  of  such  attempted  ac- 
tion have  already  been  before  this  court  {GUhert-Amold 
L.  Co,  V,  SiiperioTy  91  "Wis.  353;  McCue  v.  Waupun^  96  Wis. 
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625;  Ilerman  v.  Oconto^  100  Wis.  391),  and  in  one  of  these 
cases  {Mo  Cue  v.  Waupun)  certain  provisions  of  the  general 
charter  law  were  held  to  have  become  a  part  of  the  charter 
of  the  city  by  an  ordinance  of  adoption,  while  in  the  other 
cases  it  was  held  that  the  adoption  was  not  effective  for 
other  reasons.  It  is  true  that  in  none  of  these  cases  was 
the  question  of  constitutionality  raised  or  argued,  and  hence 
they  are  not  authority  upon  that  question,  but  they  are  sim- 
ply cited  as  tending  to  demonstrate  the  fact  that  the  pro- 
visions for  adoption  of  parts  of  the  general  charter  have 
been  used  by  numerous  cities.  Doubtless,  there  have  been 
contracts  made,  property  rights  acquired,  and  liabilities  in- 
curred in  many  municipalities  upon  the  faith  of  such  adopted 
provisions.  These  considerations  are  not  very  weighty,  per- 
haps, and  cannot  operate  to  make  an  unconstitutional  law 
constitutional,  but  they  ought  certainly  to  incite  the  greatest 
care  in  the  consideration  of  the  question,  and  to  require  that 
the  alleged  unconstitutionality  be  made  very  clear. 

Siipilar  constitutional  provisions  have  been  adopted  in 
many  states  for  the  evident  purpose  of  repressing  the  flood 
of  special  legislation,  and  to  secure  a  measure  of  uniformity, 
instead  of  almost  infinite  diversity,  in  the  fundamental  laws 
governing  municipal  corporations.  Under  such  provisions 
there  has  been  no  lack  of  adjudications  upon  questions  quite 
similar  to  those  involved  here,  but  it  must  be  confessed  that 
the  decisions  are  not  by  any  means  harmonious.  Some  prop- 
ositions, however,  are  quite  well  established,  not  only  by  the 
great  weight  of  judicial  authority  in  other  jurisdictions,  but 
by  direct  adjudication  of  this  court.  Among  these  proposi- 
tions which  are  not  now  to  be  doubted  are  the  following : 
First.  A  law  otherwise  unobjectionable  is  not  invalid  sim- 
ply because  power  is  given  to  some  local  officials  or  body  of 
electors  to  determine  the  existence  of  a  fact  upon  which  it 
shall  go  into  effect  in  the  given  locality,  if  the  law  itself  is 
a  complete  law  upon  the  statute  books.     This  is  not  the  dele- 
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gatioa  of  power  to  make  a  law,  but  simply  the  delegation 
of  power  to  determine  or  ascertain  some  fact  upon  which 
the  action  of  the  law  which  is  complete  in  itself  is  to  depend. 
Baie  ex  rd.  Atfy  Gen.  v.  O'Neill,  24  Wis.  149;  Smith  v. 
JaneaviMe,  26  Wis.  291;  Slinger  v.  Heiineman^  38  Wis.  504; 
Dowling  v,  Lancashire  Ins.  Co,  92  Wis.  ^Z\  Inre  North  Milr 
waiiJcee,  93  Wis.  616.  Nor  does  such  option  feature  make 
it  a  special  law.  Black,  Intoxicating  Liquors,  §  45,  and 
cases  cited  in  note.  Second.  It  is  not  necessary,  in  order  to 
make  a  law  affecting  municipal  corporations  a  general  law, 
that  it  should  affect  every  city  in  the  state.  Cities  may 
be  classified,  and,  if  the  classification  be  proper,  laws  may  be 
passed  affecting  only  a  single  class,  and  such  laws  will  be 
general  laws,  and  uniform  in  their  operation  throughout  the 
state,  within  the  meaning  of  the  constitution.  Johnson  v, 
Milwaukee,  88  Wis.  383.  Third.  The  constitutional  amend- 
ment in  question  having  been  made  after  large  numbera  of 
cities  had  been  organized  under  special  charters,  and  not 
providing  for  compulsory  surrender  or  superseding  of  such 
charters,  there  resulted,  ex  necessitate,  a  constitutional  divis- 
ion of  the  cities  of  the  state  into  two  classes,  namely,  those 
continuing  to  operate  under  special  charters,  and  those  or- 
ganized under  the  general  charter  law.  Johnson  v.  Milwau- 
kee, supra.  Fourth.  Classification  by  statute  must  be  based 
upon  some  substantial  and  real  differences  of  situation.  It 
must  be  a  distinction  germane  to  the  purpose  of  the  law.  It 
must  not  be  based  on  existing  circumstances  only,  so  as  to 
preclude  additions  to  the  class,  and  any  law  relating  to  the 
class  may  apply  to  all  members  of  the  class.  Johnson  v. 
Milwaukee,  supra. 

Now,  under  these  admitted  legal  principles,  it  cannot  be 
doubted  that  had  the  legislature  passed  a  law  providing  a 
complete  system  for  the  construction  of  city  improvements, 
and  declared  that  it  should  govern  all  cities  in  the  state  in- 
corporated under  special  charters,  in  lieu  of  the  various  pro- 
VoL.  105—24 
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visions  on  the  subject  contained  in  their  several  charters, 
such  a  law  would  be  held  to  be  a  general  law  having  nni- 
forra  operation  throughout  the  state.  It  would  be  general, 
because  it  applied  to  the  whole  of  a  constitutional  class.  It 
would  be  uniform  throughout  the  state,  not  because  it  would 
operate  over  every  square  mile  of  land  in  the  state,  nor  gov- 
ern the  rights  of  even  a  majority  of  the  citizens,  but  because, 
wherever  in  the  state  a  city  of  the  class  was  found,  it  would 
at  once  operate. 

The  same  result  would  necessarily  follow  had  the  legisla- 
ture provided,  by  a  section  of  the  general  charter  law  itself, 
that  some  portion  of  that  law,  complete  in  itself  (such  as 
the  provisions  governing  city  improvements),  should  govern 
all  the  cities  of  the  state  incorporated  under  special  charters. 
No  one,  we  think,  could  question  the  effectiveness  of  such 
provisions  under  the  law  as  laid  down  in  the  JoJmaon  Case. 
But,  instead  of  making  a  law  which  is  compulsorily  effective 
at  once  upon  the  entire  class,  the  legislature  has  provided 
that  the  law,  which  is  complete  in  itself  on  the  statute  books, 
shall  go  into  effect  in  any  city  of  the  class  only  when  the 
city  council  shall  decide  by  the  adoption  of  an  ordinance  to 
that  effect.  It  is,  in  effect,  a  local  option  law,  confined  to- 
a  class  of  cities;  and  the  question  is  whether  the  option 
feature  renders  it  unconstitutional,  or,  in  other  words,  Caa 
it  be  a  general  law,  and  uniform  in  its  operation  throughout 
the  state,  when  it  may  never  become  effective  in  more  thanr 
one  city  of  the  class  ?  Right  here  we  think  there  is  confu- 
sion in  the  appellant's  argument.  The  contention  made  by 
the  appellant  is  practically  this:  The  legislature  could  pass- 
no  law  amending  the  special  charter  of  the  city  of  Beloit 
alone.  The  effect  of  this  option  legislation,  when  adopted 
by  the  city  council  of  Beloit,  is  to  amend  the  special  charter 
of  Beloit  alone.  The  legislature  cannot  do  indirectly  what 
it  cannot  do  directly;  nor  can  it  authorize  the  city  council 
of  a  city  to  enact  legislation  which  is  prohibited  by  the  con- 
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stitation  to  the  legislature  itscll  Hence  both  the  act  of  the 
legislature  and  the  ordinance  of  the  council  must  be  void. 
The  argument,  at  first  glance,  seems  persuasive,  but  we  are 
convinced  that  it  is  unsound.  It  proceeds  upon  a  false  as- 
sumption, and  that  is  that  the  test  of  constitutionality  is  the 
present  effect  of  the  law,  whereas  the  test  is  found  by  an- 
swering the  question.  Is  the  law  a  general  law,  and  uniform 
in  its  operation  throughout  the  state,  within  legal  definitions  ? 
A  law  may  affect  at  present  but  one  city  in  the  state,  and 
still  be  general  and  uniform,  within  the  meaning  of  the  con- 
stitution. For  instance,  all  laws  applicable  only  to  cities  of 
the  first  statutory  class  (i.  e.  cities  containing  over  150,000 
inhabitants)  can  at  present,  and  for  years  to  come,  affect- 
only  the  city  of  Milwaukee;  and  yet  it  is  not  doubted  that 
such  laws  are  general  laws,  and  uniform  in  their  operation, 
within  the  meaning  of  the  constitution.  Indeed,  the  illus- 
tration may  be  carried  further.  There  are  at  present  no 
cities  in  the  state  of  the  second  class  organized  under  the  gen- 
eral law,  yet  there  is  a  complete  charter  standing  upon  the 
statute  books  for  such  cities;  and  we  think  none  will  con- 
tend that  this  part  of  the  law  is  not  general,  or  not  uniform 
in  its  operation,  because  as  yet  there  are  no  cities  organized 
under  it  So  we  say  that  the  test  is  not  found  in  the  pres- 
ent territorial  effect  of  the  legislation,  but  in  the  character 
of  the  legislation  itself,  tested  by  approved  legal  rules. 

Having  shown  that  a  law  may  in  fact  be  in  actual  oper- 
ation in  but  one  city  in  the  state,  but  still  be  a  general  law 
and  uniform  in  its.  operation  within  the  constitutional  re- 
quirement, it  remains  to  be  seen  whether  the  option  feature 
of  the  law  is  fatal.  Upon  this  subject,  it  is  important  to 
observe  that  the  original  general  charter  law  (ch.  326,  Laws 
of  1889)  contained  an  option  clause,  by  the  terms  of  which 
any  city  in  the  state,  organized  under  special  charter,  could, 
by  action  of  its  common  council,  surrender  that  charter, 
adopt  that  act,  and  become  a  city  under  the  general  char- 
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tep  act.  Hence  the  law  as  originally  passed  was,  as  regards 
all  cities  acting  under  special  charters,  a  local  option  law, 
which  might  by  its  terms  become  effective  in  one  city  of 
the  class,  or  in  two  or  three,  or  in  none,  as  might  be  decided 
by  the  various  common  councils.  It  has  not  been  argued 
here  that  such  option  clause  was  invalid,  but  it  is  diflScult 
to  see  why  the  argument  against  its  validity  is  not  just  as 
p3rsuasive  as  the  argument  now  made  against  the  law  au- 
thorizing the  adoption  of  an  integral  part  of  the  act.  The 
argument  would  run  thus :  The  legislature  could  not  pass 
an  act  amending  the  charter  of  the  city  of  Beloit  alone,  by 
substituting  the  general  charter  therefor.  The  legislature 
cannot  authorize  the  common  council  of  Beloit  to  make  a 
law  which  it  cannot  constitutionally  make  itself.  Hence 
the  option  clause,  and  any  action  taken  thereunder,  are  void. 
Surely,  however,  this  argument  could  not  be  sustained.  The 
object  of  the  constitutional  amendment  and  the  general 
charter  law  was  not  to  repeal  all  existing  city  charters  by 
a  single  stroke,  and  thus  throw  the  affairs  of  every  city  in 
the  state  into  confusion,  but  to  provide  one  comprehensive 
city  charter  for  each  statutory  class,  and  to  provide  means 
by  which  existing  cities  might,  at  their  leisure,  and  after 
examination,  elect  to  place  themselves  under  its  provisions; 
thus,  in  the  course  of  time,  securing  the  desired  uniformity 
without  violent  shock.  Must  it  be  said  that  the  option  fea- 
ture of  the  law  violated  the  constitution,  and  rendered  it 
im'possible  for  any  city  under  special  charter  to  place  itself 
under  the  general  law?  We  think  not.  As  we  have  already 
seen,  a  law,  general  in  its  terms  and  complete  in  itself,  is 
not  made  special  because  it  is  limited  to  go  into  effect  upon 
the  contingency  of  the  determination  of  a  fact  by  a  local 
body  of  electors  or  ofllcial  board ;  nor  does  it  lack  uniform- 
ity of  operation  because  it  is  limited  to  a  proper  class.  If, 
then,  this  option  given  in  the  original  law  to  every  member 
of  the  whole  class  of  specially  chartered  cities  was  a  valid 
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law,  what  sound  reason  can  be  assigned  for  holding  that  the 
option  to  accept  a  definite  and  complete  part  of  the  general 
charter  is  invalid?  It  might  well  be  that  there  would  be 
serious  objection  to  such  a  law,  so  far  as  it  attempts  to  pro- 
vide for  the  optional  adoption  of  a  mere  section  or  part  of 
a  section  which  covers  only  a  part  of  a  subject,  and  is  not 
complete  in  itself,  and  which,  when  adopted,  would  produce 
confusion,  and  not  provide  a  complete  scheme  for  the  gov- 
ernment of  the  subject  to  which  it  pertains.  The  objection 
.  which  might  be  urged  with  force  to  such  an  attempted 
adoption  would  be  that  the  law  so  adopted  does  not  fulfill 
the  universal  requirement  of  optional  laws,  namely,  that 
they  must  be  complete  laws  prior  to  their  adoption.  But 
this  question  is  not  presented  by  the  record.  As  previously 
stated,  the  adoption  here  was  an  adoption  of  a  complete 
scheme  for  the  making  of  city  improvements  by  cities  in 
lieu  of  the  scheme  of  the  special  charter. 

View  the  subject  as  we  may,  we  have  been  unable  to  con- 
vince ourselves  that  this  option  legislation  is  clearly  uncon- 
stitutional; and  we  should  be  able  to  say  that  the  act  is 
unconstitutional,  beyond  reasonable  controversy,  before  set- 
ting it  aside. 

Option  legislation  upon  proper  subjects  is  now  univer- 
sally upheld,  and  declared  to  be  general  legislation,  and  not 
special  legislation,  nor  to  constitute  a  delegation  of  legisla- 
tive power.  Black,  Intoxicating  Liquors,  §  45 ;  Locke's  Ap- 
peal^ 72  Pa.  St.  491 ;  State  ex  rel.  Maggard  v.  Pond^  93  Mo. 
606;  State  ex  rd.  Sanford  v.  Court  of  Cominon  Pleas,  36  N. 
J.  Law,  72.  While  the  great  majority  of  the  decisions  upon 
the  subject  are  with  reference  to  liquor  laws,  still  there  are 
decisions  upholding  such  legislation  with  reference  to  many 
other  matters, —  especially  those  affecting  local  or  municipal 
government.  State  ex  rel.  Warner  v,  Hoagland,  51  N.  J. 
Law,  62;  In  re  Cleveland,  63  N.  J.  Law,  188;  People  ex  rel. 
GrinneU  v.  Hoffman,  116  111.  587.     Such  legislation  is  also 
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upheld  where  there  is  a  constitutional  requirement  of  uni- 
formity of  operation.  Oordan  v.  State,  46  Ohio  St.  607; 
Oroesch  v.  State,  42  Ind.  547.  The  ground  of  these  holdings 
is  that  uniformity  does  not  mean  that  every  law  must  be  in 
constant  operation  over  the  whole  territory  of  the  state, 
and  affect  every  citizen,  but  that  its  operation  should  be 
uniform  in  all  parts  of  the  state,  under  the  same  circum- 
stances and  conditions.  It  is  only  in  this  sense  that  any 
law  relating  to  a  class  of  cities  alone  can  be  said  to  be  of 
uniform  operation,  and  in  the  same  sense  it  seems  certain 
that  optional  legislation  for  a  class  is  equally  uniform.  The 
class  is  a  constitutional  class.  Every  city  of  the  class  may 
take  advantage  of  the  law.  Thus,  the  law  is  operative  alike 
in  every  part  of  the  state  where  there  is  a  city  of  the  class 
which  places  itself  within  its  provisions. 

This  question  of  uniformity  is  the  most  serious  question  in 
the  case  beyond  doubt,  and  there  are  very  respectable  courts 
which  hold  adversely  to  our  views  upon  this  point.  State 
ex  rd.  ChUda  v.  Copeland,  66  Minn.  315;  Comm.  v.  Den- 
worth,  145  Pa.  St.  172.  But,  after  careful  consideration  of 
such  cases,  we  feel  unable  to  follow  them.  The  conclu- 
sions we  reach  are,  in  brief,  that  legislation  applicable  to  a 
proper  constitutional  or  statutory  class  of  cities  is  general 
and  uniform  in  operation ;  that  option  legislation,  if  other- 
wise unobjectionable,  is  not  made  special  legislation,  nor 
does  it  lack  uniformity,  because  but  one  municipality  ac- 
cepts it;  and  that  there  may  be  option  legislation  for  the 
benefit  of  a  proper  class. 

There  are  some  minor  contentions  which  must  receive 
consideration.  The  claim  is  made  that,  because  the  street 
has  once  been  improved,  by  graveling  to  grade,  at  the  ex- 
pense of  the  adjoining  property,  no  further  paving  can  be 
done  at  the  expense  of  the  adjoining  property,  but  that,  if 
done,  it  must  be  paid  for  from  public  funds.  We  think  this 
contention  cannot  be  sustained.    By  sec.  173  of  the  general 
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charter  law  adopted  by  the  council  (Stats.  1898,  sec.  925—173), 
it  is  provided  that  the  grade  of  all  streets  shall  be  estab- 
lished and  recorded,  and  that  no  street  shall  be  worked  until 
that  is  done.  By  sec.  925 — 175  the  city  is  authorized  to  open 
all  streets,  and  to  level,  relevel,  grade,  regrade,  gravel,  re- 
gravel,  macadamize,  pave,  and  repwve  said  streets  with  stone, 
wood,  or  other  material,  and  that  the  expense  thereof  may 
be  paid  in  whole  or  in  part  by  the  city,  or  hy  the  jprqpertj/ 
to  he  heneJUed  tlierehy^  as  the  council  shall  direct,  but  that 
the  assessments  shall  not  exceed  the  benefits,  except  in  case 
of  sidewalk.  By  sec.  925 — 177  it  provided  that  "  the  expense 
of  maintenance^  relaying^  keeping  in  repair  and  cleaning  of 
streets,"  in  all  cases  where  they  have  once  been  constructed 
to  grade,  and  graveled,  planked,  macadamized,  or  paved,  as 
required  by  the  council,  shall  be  paid  from  the  general  city 
or  ward  fund.  It  will  be  seen  that  by  sec.  925 — 175  it  is 
expressly  provided  that  streets  may  be  paved  and  repaved  at 
the  expense  of  property  benefited.  This  may  be  held  to 
mean  what  it  says,  and  when,  in  sec.  925 — 177,  it  is  provided 
that  the  expense  of  maintenance,  relaying,  keeping  in  re- 
pair, and  cleaning  of  streets  which  have  been  once  paved 
shall  be  paid  from  the  city  or  ward  fund,  a  construction 
must  be  given  to  the  words  which  will  harmonize  with  the 
previous  section,  if  such  construction  be  possible.  Keeping 
this  in  mind,  we  think  it  entirely  reasonable  to  construe  the 
latter  section  as  referring  only  to  what  may  properly  be 
called  repairs  or  maintaining  in  good  condition  an  existing 
pavement,  and  not  to  the  laying  down  of  a  new  and  diflfer- 
ent  pavement.  The  word  "relaying"  is  the  only  word 
whose  meaning  could  be  regarded  as  doubtful,  and  we 
think,  in  view  of  the  connection  in  which  it  is  used,  and  the 
positive  authority  given  in  the  previous  section  to  repave  at 
the  expense  of  adjoining  property,  that  it  must  be  construed 
as  simply  covering  the  relaying  of  some  part  of  an  existing 
pavement  in  the  ordinary  course  of  repairs,  and  not  the 
entire  repaving  of  the  street. 
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In  this  case  there  were  three  sets  of  defendants:  (1)  the 
city  and  its  oflBcers ;  (2)  the  county  treasurer  of  Eock  county ; 
and  (3)  the  holders  of  the  improvement  bonds  issued  by  the 
city  upon  the  plaintiflf's  property;  and  different  relief  was 
prayed  against  each  set.  These  three  sets  of  defendants 
appeared  separately,  and  served  separate  answers,  and  were 
represented  by  separate  counsel  through  the  action  in  the 
trial  court.  Separate  bills  of  costs  were  allowed  to  each  set 
of  defendants.  Objection  was  made  generally  to  the  allow- 
ance of  more  than  one  bill  of  costs,  and  specific  objections 
were  made  to  the  taxing  of  certain  items  more  than  once; 
the  principal  of  such  items  being  the  retaining  fee,  the  fees 
for  attendance  on  the  trial,  and  the  term  fees.  The  rule  is 
that  different  parties,  with  different  interests,  are  entitled 
to  be  represented  by  different  attorneys;  that,  so  far  as  one 
proceeding  could  properly  serve  for  all  the  defendants 
jointly,  but  one  proceeding  should  be  taxed  for.  In  this 
category  would  fall  the  findings  and  judgment  in  the  pres- 
ent case,  which  were  taxed  but  once.  But,  where  separate 
services  are  necessary  and  proper  for  defendants  whose  in- 
terests are  separate,  they  may  be  taxed  and  recovered  for. 
Terry  v.  Chandler^  23  Wis.  456.  We  do  not  think  there  was 
any  violation  of  these  rules  in  this  case.  A  supplemental 
case  was  served  by  the  respondents^  but  it  was  unnecessary, 
and  will  not  be  allowed  for  in  the  taxation  of  costs.  But 
one  bill  of  costs  will  be  taxed  in  this  court. 

By  the  Court. —  Judgment  affirmed. 

Cassoday,  C.  J.  After  careful  consideration,  and  with  due 
regard  for  the  opinions  of  my  associates,  I  am  forced  to  the 
conviction  that  the  decision  in  this  case  practically  nullifies- 
so  much  of  the  constitutional  amendment  of  1892  as  prohib- 
its the  legislature  "  from  enacting  any  s]Decial  or  private 
law  ..."  for  amending  the  charter  of  any  city.  Sec. 
31,  art.  IV,  Const.    To  appreciate  the  scope  and  effect  of 
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the  decision,  it  is  well  to  remember  that,  prior  to  the  con- 
stitutional amendment  of  1871,  laws  were  constantly  being 
enacted,  during  each  session  of  the  legislature,  on  almost 
every  variety  of  subjects,  which  by  their  terms  were  limited, 
not  only  to  one  or  more  cities,  but  also  to  one  or  more 
towns,  villages,  or  counties.  The  abuse  became  intolerable, 
and  so  the  constitutional  amendment  of  1871  was  adopted 
and  ratified.  That  amendment  expressly  prohibited  the 
legislature  "  from  enacting  any  special  or  private  laws,"  in 
nine  different  classes  of  cases,  including  (7)  the  granting  of 
"corporate  powers  or  privileges,  except  to  cities;"  and  (9) 
"  for  incorporating  any  town  or  village,  or  to  amend  the 
charter  thereof."  Sec.  31,  art.  IV,  Const.  That  amendment 
of  1871  left  the  legislature  free  to  enact  any  special  or  pri- 
vate laws  for  incorporating  any  city,  or  to  amend  the  char- 
ter thereof.  As  soon  as  that  fact  became  generally  under- 
stood, the  legislature  was  from  time  to  time  induced^  through 
local  influence,  to  transform  almost  every  village  in  the  stato 
into  a  city,  under  a  special  charter,  to  be  equipped  with  a 
mayor  and  common  council.  The  abuse  was  not  confined 
to  incorporated  villages,  but  in  some  instances  small  groups 
of  inhabitants  were  incorporated,  under  special  charters,  as 
cities,  with  such  officials  as  were  known  to  cities.  The  re- 
sult was  that  Wisconsin  became  noted  for  its  numerous 
cities;  and  as  each  city  was  under  a  special  charter  peculiar 
to  itself,  any  litigation  as  to  the  construction  of  such  char- 
ter settled  nothing  as  to  any  other  charter,  unless  it  hap- 
pened to  contain  the  same  or  similar  provisions.  Litigation 
naturally  increased,  and  confusion  multiplied.  Such  abuses 
led  to  a  general  demand  for  a  constitutional  amendment 
prohibiting  the  legislature  "  from  enacting  any  special  or 
private  laws  ...  for  incorporating  any  city  .  *  .  or 
to  amend  the  charter  thereof."  Joint  resolution  No.  4,  to- 
that  effect,  was  proposed  to  and  passed  by  the  legislature  of 
1889.    At  the  same  session  of  the  legislature,  and  in  antici- 
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pation  of  the  final  adoption  and  ratification  of  the  proposed 
amendment,  the  legislature  passed  a  general  charter  act, 
containing  269  sections,  and  dividing  cities  into  three  classes, 
with  enactments  peculiar  to  each  class.  Ch.  326,  Laws  of 
1889.  Bat  the  act  expressly  provided  that  no  city  which 
was  then  incorporated  under  the  laws  of  this  state  should 
be  affected  by  the  provisions  of  that  act  unless  such  city 
should  adopt  the  same  for  its  government,  in  the  manner 
therein  prescribed,  and  that  when  so  adopted,  and  a  patent 
issued  therefor,  such  city  should  cease  to  exist  as  a  corpora- 
tion under  its  then  existing  charter  and  laws,  and  should 
thereupon  constitute  a  municipal  corporation  under  such 
general  charter  act,  and  should  be  governed  by  its  provis- 
ions. Sees.  3,  4,  ch.  326,  Laws  of  1889.  But  the  act  also 
provided  that  all  cities  then  organized  and  existing  under 
any  such  special  law  should  have  authority  to  exercise  cer- 
tain powers  therein  granted.  Sees.  249-267.  Thus,  the  act 
of  1889  furnished  a  complete  charter  for  each  city  of  each 
of  the  three  classes  mentioned  therein,  and  left  it  optional 
with  such  city  to  adopt  such  charter  or  not.  All  concede 
that  the  legislature  had  the  power  to  thus  leave  it  optional 
with  each  of  such  cities  to  accept  such  charter  so  completely 
framed  and  enacted  by  the  legislature.  The  constitutional 
amendment  so  proposed  and  passed  by  the  legislature  of 
1889  was  agreed  to  by  joint  resolution  No.  4,  passed  in  1891, 
and  the  same  was  ratified  by  the  people  in  1892.  By  that 
amendment  the  ^constitution  was  made  to  declare  that: 
"  The  legislature  is  prohibited  from  enacting  any  special  or 
private  laws  in  the  tollovfing  cases:  ,  .  .  (9)  For  incor- 
porating any  city,  town  or  village,  or  to  amend  the  charter 
thereof:'  Sec.  31,  art.  IV,  Const.  "The  legislature  shall 
jprovide  general  laws  for  the  transaction  of  any  business  that 
may  he  prohibited  hy  sec,  31  of  this  article,  and  ciU  such  laws 
shall  he  uniform  in  their  operation  throughout  the  state.^^  Sec. 
32.    It  is  true  that  this  last  section  first  appeared  in  the 


Wis.]  JAIOJAET  TERM,  1900.  879 

Adams  t&  The  City  of  Beloit  and  othezs. 

amendment  of  1871,  but  it  was  never  applied  to  cities  until 
the  amendment  of  1892.  By  that  amendment  it  was  sup- 
posed by  many  that  the  state  was  in  a  fair  way  to  have  uni- 
form charters  for  cities,  as  classified,  since  every  amendment 
of  such  existing  special  charters,  if  made  by  "  general  laws  " 
which  would  "  be  uniform  in  their  operation  throughout  the 
state,"  would  tend,  from  time  to  time,  to  make  such  charters 
more  and  more  in  conformity  with  each  other.  But  the  next 
legislature  after  the  ratification  of  that  amendment  mani- 
festly had  a  different  purpose.  That  legislature,  after  divid- 
ing cities  into  four  ciassee,  and  amending  several  provisions 
of  ch.  326,  Laws  of  1889,  amended  sec.  267  of  that  act  so  as 
to  read  as  follows:  *^  Any  city  now  organized  under  a  spe- 
cial charter,  may  adopt  the  provisions  of  any  special  chap- 
ter, section  or  subdivision  of  any  section  of  this  act,  and 
may  exercise  any  power  or  franchise  hereby  conferred  upon 
cities  organized  under  this  act,  in  addition  to,  or  in  lieu  of, 
the  provisions  of  its  special  charter,  and  the  powers  and 
franchises  therein  specified  by  an  ordinance  adopted  for  that 
purpose  by  a  three-fourths  vote  of  all  the  members  of  the 
common  council  elect,  and  when  adopted  as  herein  pre- 
scribed, such  ordinance  «AaK  ojperaie  to  that  extent  as  an 
amendment  of  sv^h  special  charter.  .  .  .  No  city,  how- 
ever, shall  be  deemed  to  have  surrendered  its  special  charter 
and  organized  under  this  act,  until  it  shall  have  adopted  all 
its  provisions  in-  full,  as  hereinbefore  provided."  Sec.  72, 
ch.  312,  Laws  of  1893.  Such  provisions  were  continued  in 
sec.  1,  ch.  320,  Laws  of  1895,  and  power  was  given  to  each  city 
under  a  special  charter  to  declare  the  class  to  which  it  be- 
longed, and  to  adopt  the  provisions  of  that  act,  or  any  part 
thereof,  relating  to  cities  of  such  class,  and  to  adopt  any 
part  of  the  section  or  sections  of  that  act  relating  to  oflBcers 
of  such  city,  and  to  add  thereto  and  include  therein  any 
officer  provided  by  such  special  charter.    Id. 

In  addition  to  the  four  classes  of  cities  under  the  general 
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charter  acts  mentioned,  this  court  has  been  obliged  to  recog- 
nize  that,  in  the  very  nature  of  things,  cities  still  remaining 
under  special  charters  necessarily  constituted  a  separate  and 
independent  class  of  cities,  and  hence  that  a  statute  con- 
ferring a  new  power  upon  aU  cities  existing  under  special 
charters  was  a  general  law,  and  uniform  in  its  operation 
throughout  the  state,  within  the  meaning  of  the  constitu- 
tional provision  quoted,  and  hence  valid.  Johnson  v.  Mil- 
waukee^  88  Wis.  383,  389-392.  In  a  later  case  the  validity 
of  an  act  limiting  the  amount  to  be  raised  by  taxation  in  the 
towns  of  a  certain  county  was  seriously  doubted,  on  the 
ground  that  the  enactment  was  special  legislation,  within 
the  meaning  of  sees.  31,  32,  art.  IV,  Const.  Crandon  v.  For- 
est Co,  91  Wis.  239,  242.  In  the  same  volume  it  was  held 
that  an  act  for  the  drainage  of  certain  lands  in  Dane  county^ 
and  the  levy  of  taxes  to  pay  the  expense  thereof,  was  a  spe- 
cial act,  and  therefore  in  violation  of  those  sections  of  the 
constitution.  State  ex  rel.  Turner  v.  BeU^  91  Wis.  271.  In 
a  still  later  case  it  was  held  that  an  a^t  relating  to  assess- 
ments for  paving  and  repaving  streets  "  in  any  city  having 
a  population  of  over  20,000  inhabitants  or  more  "  was  a  gen- 
eral law,  and  therefore  not  in  violation  of  the  constitutional 
provisions  quoted.  But  in  the  same  case  it  was  held  that 
another  act  which  purported  to  legalize  contracts  and  spe- 
cial assessments  for  street  improvements  in  certain  cases,  and 
by  its  terms  applied  to  cities  of  the  first  and  second  classes^ 
and  therefore  in  fact  applied  only  to  the  city  of  Milwaukee, 
was,  so  far  as  it  attempted  to  cure  past  irregularities,  a  spe- 
cial act,  and  hence  void,  under  the  constitutional  provisions 
quoted.  Boyd  v.  Milwaukee^  92  Wis.  456,  464.  In  a  still 
later  case,  where  the  facts  were  similar  to  those  referred  to 
in  91  Wis.  239,  and  91  Wis.  271,  cited  above,  the  act  wa»  * 
held  to  be  void,  and  Mr.  Justice  Pinney,  speaking  for  the 
whole  court,  said :  "  The  power  to  levy  taxes  is  undoubtedly 
one  which  belongs  exclusively  to  the  legislative  department^ 
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and,  when  exercised  by  a  delegate  tovm  or  dty^  through  its 
oflBcers,  the  legislature  only  exercises  a  power  through  its 
subordinate  agents  which  it  could  exercise  directly.  Meri- 
wether V.  Garrett^  102  U.  S.  472,  501 ;  New  Orleans  v.  Clarky 
95  U.  S.  644,  654.  .  .  .  The  object  of  sec.  31,  art.  IV, 
Const.,  was  to  restrict  and  lessen  the  evils  of  special  legisla- 
tion, so  appropriately  and  vigorously  stated  by  Ryan,  C.  J., 
in  Kimlail  v,  liosendulej  42  Wis.  415.  .  .  .  We  hold, 
therefore,  that  the  restriction  against  special  legislation  '  for 
assessment  or  collection  of  taxes  or  extending  the  time  of 
the  payment  thereof '  embraces  all  the  proceedings  for  rais- 
ing money  by  the  exercise  of  the  power  of  taxation,  from 
the  inception  of  the  proceeding  to  its  conclusion,  and  took 
from  the  legislature  all  jurisdiction,  past,  present^and  future, 
•of  special  legislation  on  the  subject.*'  Chicago  <&  N.  W.  R, 
Co,  V.  Forest  Co.  95  Wis.  85,  88.  In  a  still  later  case  it  was 
held  that  an  act  of  the  legislature  providing  "  that  the  com- 
mon council  of  any  city  of  the  first  class,  during  the  year 
1897^^  might  issue  bonds  in  the  manner  therein  indicated, 
not  exceeding  a  certain  amount,  for  the  purpose  of  erecting 
garbage-reduction  works,  was  held  to  be  special  legislation, 
and  in  violation  of  the  constitutional  provisions  quoted, 
since  Milwaukee  was  the  only  city  of  the  first  class  in  the 
state,  and  no  other  could  possibly  come  into  that  class  dur- 
ing the  year  1897.  Bumham  v,  Milwaukee^  98  Wis.  128, 
135. 

Such  adjudications  are  cited,  not  because  they  are  neces- 
sary to  explain  the  meaning  of  the  constitutional  provisions 
-quoted,  but  merely  to  show  that  this  court  has  repeatedly 
recognized  the  full  force  and  effect  of  such  provisions.  Those 
provisions  are  certainly  free  from  all  ambiguity.  The  lan- 
guage is  plain,  simple,  direct,  and  commanding.  It  expressly 
prohibits  the  legislature  from  enacting  any  special  law  for 
the  amendment  of  the  charter  of  any  city,  and  provides  that 
such  charters  shall  only  be  amended  by  "general  laws," 
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which  "  shall  be  uniform  in  their  operation  throughout  the 
state."  The  amendment  of  the  general  act  of  1889  found  in 
sec.  72,  ch.  312,  Laws  of  1893,  and  quoted  above,  and  the* 
continued  with  an  additional  amendment  by  sec.  1,  ch.  320, 
Laws  of  1895,  above  referred  to,  is  not  a  law  going  into  ef- 
fect in  cities  organized  and  still  existing  under  special  char- 
ters, merely  by  virtue  of  its  enactment  by  the  legislature, 
but  is,  at  most,  an  authority  or  power  granted  to  cities  ex- 
isting under  such  special  charters,  whereby  each  such  city 
was  at  liberty,  if  it  so  desired,  to  amend  its  own  special  char- 
ter by  adopting  "  the  provisions  of  any  special  chapter,  seo- 
tion  or  avhdiviaion  of  (my  sectionj^  of  the  general  charter  act 
as  so  amended,  and  might "  exercise  any  power  or  franchise  ^' 
thereby  cojiferred  upon  cities  organized  under  the  general 
charter  act,  "  in  addition  to,  or  in  lieu  of,  the  provisions  of 
its  special  charter."  As  indicated,  the  general  charter  act 
contains  269  sections,  and  has  been  in  force  for  nearly  eleven 
years,  and  the  constitutional  amendment  in  question  has 
been  in  force  for  more  than  seven  years;  and  yet  it  is  said 
by  those  in  a  position  to  know  that  there  are  eighty-nine 
cities  still  existing  under  such  special  charters.  If  each  city 
so  under  a  special  charter  is  thus  at  liberty  to  amend  its 
charter,  then  it  is  very  obvious  that  no  additional  cities  will 
adopt  the  general  charter,  since  the  same  section  giving  such 
power  of  amendment  also  provides  that  no  such  city  shall  be 
deemed  to  have  surrendered  its  special  charter  and  organized 
under  the  general  charter  act "  until  it  shall  have  adopted  aU 
its  provisions  infuU^'*  as  thereinbefore  provided;  that  is  to 
say,  such  special  charter  will  continue  so  long  as  there  is  a  sec- 
tion or  part  of  a  section  of  the  general  charter  act  which  it 
has  failed  to  adopt.  Had  such  authority  to  adopt  been  con> 
fined  to  "any  special  chapter"  of  the  general  charter  act, 
there  would  have  been  more  force  in  the  contention,  but  it 
extends  to  any  "  section  or  subdivision  of  any  section  "  of 
that  act.     In  the  case  at  bar  the  common  council  of  the  city 
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of  Beloit^  existing  under  a  special  charter,  only  attempted 
to  adopt  a  few  fragmentary  portions  of  the  chapter  on  "  city 
improvements  "  contained  in  the  general  charter  act.  As 
indicated,  it  is  settled  by  the  adjudications  cited^  as  well  as 
the  constitutional  provisions  in  question,  that  the  legislature 
had  no  power  to  amend  the  charter  of  any  city,  except  by 
general  laws  which  should  "  be  uniform  in  their  operation 
throughout  the  state,"  and  that  there  could  be  no  such  gen- 
eral  law  unless  it  operated  alike  in  all  the  cities  of  the  state,. 
or  at  least  in  all  of  any  class  of  cities  in  the  state. 

The  question  recurs  whether  the  legislature  had  power  ta 
thus  authorize  the  common  council  of  each  of  the  eighty-nine 
cities  under  special  charter  to  do  what  it  could  not  itself  do. 
Of  course,  such  amendment  of  the  special  charter  of  Beloit 
could  only  be  operative  in  Beloit^  and  could  not  be  operative 
in  any  other  city,— much  less,  uniform  in  its  operation 
throughout  the  state.  The  same  is  true  of  any  amendment 
of  its  special  charter  by  any  other  of  such  cities.  That  the 
legislature  could  not  thus  authorize  the  common  council  of 
each  city  existing  under  a  special  charter  to  do  what  it  wa» 
thus  expressly  prohibited  from  doing,  would  seem  to  bo 
axiomatic.  If  any  authority  is  deemed  necessary,  reference 
is  made  to  Chicago  <&  JV.  W.  B.  Co.  v.  Forest  Co.  95  Wis.  85^ 
and  the  authorities  there  cited  by  Mr.  Justice  Pinney,  and 
quoted  above.  It  is  true,  the  legislature  may  rightfully  au- 
thorize the  common  council  of  a  city  to  accept  or  reject  an 
enactment  completely  framed  by  the  legislature  itself.  So, 
where  certain  powers  are  expressly  granted  to  a  common 
council,  they  may,  within  the  scope  of  the  powers  so  granted, 
enact  by-laws  and  ordinances.  But  here  the  attempt  is  to 
delegate  to  the  common  council  of  each  of  such  several  cities- 
so  existing  under  such  special  charters  the  discretionary 
power,  within  the  limits  mentioned,  to  amend  its  own  char- 
ter as  such  common  council  may  see  fit,  by  adding  to  its^ 
special  charter  any  "  section  or  subdivision  of  any  section  "" 
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of  sach  general  charter  act,  or  by  adopting  the  same  ^^  in  liea 
of  the  provisions  of  its  special  charter; "  that  is  to  say,  such 
common  council  may  repeal  a  portion  of  the  special  charter 
of  their  city,  and  in  lieu  thereof  may  select  such  sections  and 
subdivisions  of  sections  from  the  general  charter  act" as  they 
may  see  fit,  and  frame  them  into  a  composite  amendment  of 
the  charter.  That  certainly  would  be  a  new  creation,  and 
if  permissible,  and  related  to  a  machine,  would  be  patentable. 
In  my  judgment,  the  legislature  can  delegate  to  such  com- 
mon  council  no  such  discretionary  authority,  and  this  state- 
ment is,  I  think,  supported  by  the  adjudications  of  this  court. 
State  ex  rel  Att'y  Gen,  v.  O'Neill,  24  Wis.  149;  Slinger  v. 
Ilenneman^  38  Wis.  605 ;  Dowling  v,  Lancashire  Ins.  Co.  92 
Wis.  63,  69,  70,  74.  Thus,  in  the  second  of  these  cases  it  was 
held  that  "  the  legislative  power  vested  by  the  constitution 
in  the  senate  and  assembly  cannot  be  delegated  to  any  other 
body,  although,  in  matters  purely  local  and  municipal,  the 
legislature  may  enact  conditional  laws,  and  permit  the  peo- 
ple or  proper  municipal  authorities  to  decide  whether  such 
laws  shall  have  force  in  their  respective  municipalities."  So, 
in  the  last  of  these  cases,  Mr.  Justice  Pinnky,  in  part  quot- 
ing from  adjudications  in  other  states,  said:  "*The  legis- 
lature cannot  delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes,  or  intends  to 
make,  its  own  action  to  depend.' "  92  Wis.  69.  ''  *  The  true 
distinction  is  between  the  delegation  of  power  to  make  the 
law,  which  necessarily  involves  a  discretion  as  to  what  it 
shall  be,  and  conferring  authority  or  discretion  as  to  its  ex- 
ecution, to  be  exercised  under  and  in  pursuance  of  the  law. 
The  first  cannot  be  done.  To  the  latter  no  valid  objection 
can  be  made.' "  92  Wis,  70.  "  The  result  of  all  the  cases  on 
this  subject  is  that  a  law  must  be  complete^  in  all  its  terms 
and  provisions,  when  it  leaves  the  legislative  branch  of  the 
government,  and  nothing  must  be  left  to  the  judgment  of 
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the  electors  or  other  appointee  or  delegate  of  the  legislature, 
so  that,  in  form  and  substance,  it  is  a  law  in  all  its  details 
in  proesenti^  but  which  may  be  left  to  take  effect  infuturOy 
if  necessary,  upon  the  ascertainment  of  any  prescribed  fact 
or  event."  92  Wis.  .74.  In  this  last  case  the  first  standard 
insurance  policy  in  this  state  was  held  void  because  the 
legislature  attempted  to  delegate  to  the  insurance  commis- 
sioner power  to  fill  in  certain  quite  obvious  blanks.  The 
ordinance  in  question  was  not  complete  when  it  came  from 
the  legislature.  It  was  certainly  unsorted,  unset,  and  un- 
framed.  That  was  done  afterwards  by  the  common  council. 
As  a  whole  it  was  never  before,  much  less  considered  by,  the 
legislature.  The  attempt  of  the  legislature  to  clothe  each  of 
the  eighty-nine  cities  under  special  charters  with  power, 
within  the  limits  mentioned,  to  amend  its  own  charter  in 
the  manner  indicated,  was,  in  my  judgment,  in  direct  viola- 
tion of  the  constitutional  provisions  quoted.  Those  pro- 
visions are,  to  my  mind,  clear,  plain,  and  unmistakable. 
There  is  no  room  for  construction.  To  me  they  are  impera- 
tive mandates.  In  my  judgment,  the  legislature  had  no 
power  to  delegate  to  each  of  such  cities  power  to  amend  its 
charter  in  the  manner  indicated, —  much  less,  to  authorize 
such  cities  to  do  what  the  legislature  itself  was  expressly 
prohibited  from  doing. 


Dow  and  others.  Appellants,  vs.  Deissneb,  imp..  Respondent.     J%j  go 

flOftWl 
November  17, 1899  —February  2, 1900, 

Pleading:  Demurrer  ore  tenus:  Appeal:  Bill  of  exceptions:  Conversion. 

1.  The  determination  on  a  demurrer  ore  tenus,  when  entered  in  the 
form  of  a  judgment  dismissing  the  complaint,  is  reviewable  on  ap- 
peal without  an  exception  or  a  bill  of  exceptiona    Mandeleri  v. 
Superior  C.  L.  Co.  104  Wis.  423,  distinguished. 
Vol.105  — 25 
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2,  A  complaint  alleging  that  defendants,  who  were  liable  upon  a  note 
as  maker  and  indorser,  respectively,  the  former  being  insolvent, 
entered  into  an  arrangement  whereby  said  insolvent  maker  was  to 
purchase  goods  from  plaintiffs  on  credit,  and  turn  them  over  to  the 
indorser,  who  was  to  sell  them  to  an  innocent  purchaser  and  use  so 
much  of  the  proceeds  as  might  be  necessary  to  take  up  said  note, 
and  pay  the  balance  to  the  insolvent  maker,  who  was  thereupon  to 
make  a  voluntary  assignment  for  the  benefit  of  creditors;  that 
defendants  successfully  carried  out  such  arrangement;  and  that 
plauitiffs,  becoming  aware  of  the  fraud,  elected  to  rescind  the  sale 
for  such  fraud  and  sue  the  defendants  for  the  value  of  the  prop- 
erty so  converted,  states  a  good  cause  of  action. 


Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Olin  (&  Butlery  and  for  the  respondent  on  that  of  Ryarb. 
<&  Merton, 

The  following  opinion  was  filed  November  24, 1899: 

Oassodat,  0.  J.  This  is  an  action  to  recover  the  value  of 
a  car  load  of  flour  obtained  by  the  defendants,  Dwinnell  and 
Deissner^  by  falsely  and  fraudulently  colluding  to  defraud 
the  plaintiffs,  and  by  making  false  representations  to  the^ 
plaintiffs,  and  upon  which  they  relied.  The  defendants  ap- 
pear to  have  separately  answered.  There  is  no  bill  of  excep- 
tions. The  appeal  is  from  the  judgment,  which  recites  that 
the  complaint  was  dismissed  on  demurver  ore  tenus^  interposed 
by  the  defendant  i><9i557ier.  "We  have  just  held  that  the  sus- 
taining of  a  demurrer  {?r«  tenua  is  nothing  more  than  a  ruling 
of  the  court  in  sustaining  an  objection  to  evidence  offered  by^ 
the  appellants  upon  the  trial.  Mandelert  v.  Superior  C.  Z.  Co,, 
104:  "Wis.  423.  To  review  such  ruling,  there  must  be  an  excep- 
tion to  the  same  embodied  in  the  record.  Williams  v,  HolnieSy 
7  Wis.  168;  Tulhs  v.  DoU,  15  Wis.  640;  Corviell  v.  Davis,  IS 
Wis.  686;  RTeUer  v.  GUma/n.,  96  Wis.  445.  It  is  not  "an  in- 
termediate order  or  determination  of  the  court  below,'^ 
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within  the  meaning  of  sec.  3070,  Stats.  1898.  We  are  not 
at  liberty  to  depart  from  the  rule  of  practice  thus  estab- 
lished. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

The  appellants  moved  for  a  rehearing,  and  the  following 
opinion  was  filed  February  2, 1900: 

Cassodat,  C.  J.  We  cheerfully  embrace  the  opportunity 
aflforded  by  the  motion  for  a  rehearing  to  correct  the  error 
made  in  the  decision  of  this  case.  Our  only  excuse  for  such  * 
decision  is  that  we  had,  a  short  time  before,  pretty  fully  con- 
sidered, in  consultation,  the  effect  of  a  ruling  upon  demurrer 
ore  terms  in  the  case  therein  cited  {Manddert  v.  Superior  C, 
Z.  Go.  104  Wis.  423);  and,  besides,  the  authorities  now  pre- 
sented were  not  called  to  our  attention,  and  we  failed  to  find 
them, —  especially  the  late  case  of  Donkle  v.  Milerrij  88  Wis. 
33.  In  that  case  it  was  held  that,  "  where  judgment  is  ren- 
dered in  favor  of  the  defendant  on  the  pleadings,  no  excep- 
tion is  necessary  to  entitle  the  plaintiff  to  a  review  of  the 
decision  on  appeal."  In  writing  the  opinion  in  that  case,, 
the  late  Mr.  Justice  Pinney,  speaking  for  the  court,  said : 
"  It  was  not  necessary  that  there  should  have  been  any  ex- 
ception taken  to  the  decision  of  the  court  rendering  judg- 
ment on  the  pleadings  in  favor  of  the  defendant,  to  entitle 
the  plaintiff  to  a  review  of  that  question  in  this  court.  The 
question  whether  the  pleadings  support  and  warrant  the 
judgment  is  one  arising  upon  the  record  proper,  and  may  be 
tested  by  writ  of  error  or  appeal  from  the  judgment.  Edle- 
mem  V.  Kidd^  65  Wis.  18;  Riley  v.  Riley ^  34  Wis.  372;  Bow- 
rfum  V.  Van  Kurerij  29  Wis.  209.  The  objection  taken  to  the 
pleadings,  and  the  action  of  the  court  thereon,  clearly  appear 
upon  the  face  of  the  judgment."  88  Wis.  38,  39.  In  addi- 
tion to  the  cases  he  there  cites,  see,  also,  Baxter  v.  Berg,  8S 
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Wis.  399;  Wille  v,  Bartz^  88  Wis.  427,  428;  McCormich  v. 
Clevelamd^  98  Wis.  523.  These  cases  go  to  the  extent  of 
holding  that  there  must  be  something  of  record  for  the  judg- 
ment to  rest  upon. 

In  the  case  at  bar  the  judgment  recites,  in  eflPect,  that  a 
demurrer  ore  tenus  having  been  duly  made  on  behalf  of  the 
defendant  Deissner  "upon  the  ground  that  the  plaintiff's 
complaint  did  not  state  facts  sufficient  to  Constitute  a  cause 
of  action  "  against  him,  "  and  the  court  having  sustained 
such  demunrer,"  and  no  amendment  having  been  made  or 
asked  for,  the  court  therefore  ordered  and  adjudged  that 
the  complaint  be  dismissed,  etc.  The  insufficiency  of  a  com- 
plaint, like  the  want  of  jurisdiction,  is  never  waived  by  a 
failure  to  demur  or  answer.  Sec.  2664,  Stats.  1898.  The 
record  shows  that  the  judgment  is  based  solely  upon  the  in- 
tsufficiency  of  the  complaint.  We  must  hold  that  such  de- 
termination is  reviewable^  without  an  exception  or  bill  of 
exceptions.  In  the  case  of  Manddert  v.  Sicperior  C,  L.  Co. 
104  Wis.  423,  cited  in  the  opinion  filed  in  this  case,  the  only 
question  was  whether  the  ruling  of  the  trial  court  upon  such 
demurrer  ore  tenus^  when  put  in  the  form  of  an  order,  was 
appealable,  and  we  properly  held  that  it  was  not. 

This  brings  us  to  the  question  whether  the  complaint  in 
the  case  at  bar  states  facts  sufficient  to  constitute  a  cause  of 
action  as  against  the  defendant  Deissner.  Upon  a  re-exam- 
ination of  the  case,  we  are  convinced,  as  we  were  upon  the 
first  consultation,  that  the  complaint  does  state  a  cause  of 
action  against  him,  although  badly  mixed  and  awkwardly 
expressed.  It  states,  in  effect,  that  prior  to  June  1,  1895, 
Deissner  owned  a  mill  at  Waukesha,  and  sold  therefrom 
flour,  feed,  and  other  produce;  that  about  that  time  he 
started  a  retail  flour  and  feed  store  in  the  city  of  Waukesha; 
that  shortly  thereafter  he  sold  the  same  to  one  J.  Fardy, 
who  in  turn,  and  at  the  instigation  of  Deissner^  sold  the  same 
to  the  defendant  Dwinnell  {Deissner  furnishing  Dwinnell 
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S277  of  the  money  to  make  such  purchase,  taking  his  note 
therefor,  and  discounting  it  at  the  bank,  with  his  own  in- 
dorsement, April  15,  1896);  that  Deissner  continued  to 
furnish  Dwinnell  with  flour  and  feed  from  his  mill  until 
February  1,  1897,  when  his  mill  was  consumed  by  fire;  that 
at  that  time  Dwinnell  was  indebted  to  Deissner  about  $400, 
which  was  soon  reduced  to  $300;  that  May  15,  1897,  Dwin- 
nell and  Deissner  were  notified  by  the  bank  holding  the 
note  mentioned,  which  had  from  time  to  time  been  renewed, 
that  the  same  must  be  paid;  that  Deissner ^  well  knowing 
that  Dwinnell  was  then  insolvent  and  his  creditors  pressing 
payment,  entered  into  an  arrangement  with  Dwinnell 
whereby  he  was  to  order  a  car  load  of  flour  from  the  plaint- 
iffs, who  were  selling  and  shipping  flour  from  Madison,  and 
that  when  it  should  be  received  by  Dwinnell  at  Waukesha 
he  was  to  turn  the  same  over  to  Deissner,  so  as  to  enable 
him  to  sell  and  claim  the  same  as  an  innocent  purchaser,  and 
with  the  proceeds  thereof  pay  the  note  at  the  bank,  and  turn 
the  balance  over  to  Dwinnell;  that  Dwinnell  should  there- 
upon make  an  assignment  for  the  benefit  of  his  creditors, 
and  thus  cheat  the  plaintiffs  out  of  their  car  load  of  flour, 
and  the  value  thereof;  that  Deissner  and  Dwinnell,  well 
knowing  that  the  latter  was  insolvent,  falsely  and  fraudu- 
lently entered  into  such  arrangement;  that  Dwinnell,  after 
having  at  different  times,  and  a  short  time  before  the  trans- 
action in  question,  obtained  flour  and  feed  from  the  plaint- 
iffs upon  credit  upon  such  representations,  upon  which  they 
relied,  and  knowing  himself  to  be  insolvent,  did  on  or  about 
May  15,  1897,  in  contemplation  of  making  a  general  assign- 
ment for  the  benefit  of  his  creditors,  and  with  the  intention 
of  cheating  and  defrauding  the  plaintiffs,  order  from  them 
a  car  load  of  flour,  to  be  delivered  to  him  at  Waukesha,  and 
the  plaintiffs,  relying  upon,  and  believing  the  false  repre- 
sentations which  had  been  so  made,  shipped  a  car  load  of 
flour,  consisting  of  125  barrels,  of  the  value  of  $512.50,  to 
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Dwinnell,  at  Waukesha;  that,  before  the  arrival  of  the  flour 
at  Waukesha,  Deissner  sold  the  flour  to  Keihl  &  Arnold, 
respectively,  bankers  at  Waukesha;  that,  immediately  upon 
the  arrival  of  the  flour  at  Waukesha,  Dwinnell  delivered  the 
same  to  Deissner,  and  Deissner  immediately  delivered  the 
same  to  Keihl  &  Arnold,  respectively,  who  were  to  pay 
Deissner  therefor  on  or  about  August  20,  1897;  that,  upon 
Deissner  completing  such  sale  to  Keihl  &  Arnold,  he  fur- 
nished Dwinnell  with  about  $300,  with  which  he  paid  and 
took  up  the  note  at  the  bank  on  which  Deissner  was  so  in- 
<lorser,  and  also  gave  him  about  $130  as  his  share;  that  im- 
mediately upon  Deissner^s  completing  such  sale  to  Keihl  & 
Arnold,  and  on  June  2, 1897,  Dwinnell  made  an  assignment 
for  the  benefit  of  his  creditors;  that  June  5, 1897,  the  plaint- 
ifiFs  became  aware  of  the  fraud  so  practiced  upon  them,  and 
elected  to  rescind  the  sale  for  such  fraud  and  to  sue  Dwin- 
nell and  Deissner,  and  garnished  Keihl  &  Arnold;  that  June 
10,  1897,  the  garnishee  summons  was  served  on  Keihl  <fe 
Arnold,  respectively,  and  June  16,  1897,  the  summons  was 
served  on  Dwinnell  and  Deissner,  Thus  it  appears  that 
Deissner  received  the  flour  so  wrongfully  obtained,  and  con- 
verted the  same  to  his  use,  and  received  most  of  the  consid- 
eration therefor.  "This  court  has  repeatedly  held  that, 
•where  money  or  property  has  been  wrongfully  converted, 
the  owner  may  waive  the  tort,  and  recover  the  amount  of 
the  money  or  the  value  of  the  property  so  converted,  upon 
an  implied  contract.  Norden  v.  Jones,  33  Wis.  600;  Smii/i 
^,  Schulenherg,  34  Wis:.  41;  Walher  v.  Duncan,  68  Wis.  624; 
Zee  V.  Campbell,  77  Wis.  340;  Van  Ossv,  8ynon,%h  Wis.  661. 
So,  it  has  been  expressly  held  by  this  court  that,  where 
money  has  been  obtained  by  false  representations,  the  party 
defrauded  may  waive  the  tort,  and  recover  upon  an  implied 
contract  to  repay  the  money  so  obtained,  and  may  properly 
have  an  attachment  in  such  action  to  enforce  such  payment. 
Western  Ass.  Co.  v.  Towle,  65  Wis.  247,  254.    That  case  has 
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been  expressly  approved  in  other  states."  Barth  v.  Grafj 
101  Wis.  36.  We  must  hold  that  the  complaint  states  a  good 
•cause  of  action. 

By  the  Court. —  The  judgment  of  this  court  is  set  aside, 
but  otherwise  the  motion  for  a  rehearing  is  denied,  without 
costs.  The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 


Town  of  Levis,  Plaintiff  in  error,  vs.  Black  Rivee  Impbove-  hq       8120 
liENT  GoMPANT,  Defendant  in  error. 

December  16, 1899 —February  ty  1900. 

Contracts:  Consideration:  Damages:  Highways:  Pleading:  Cause  of 

action, 

1  A  contract  between  the  defendant  and  the  plaintiff  town  whereby, 
among  other  things,  the  former  was  to  build  three  highways  of  the 
town,  and  keep  them  in  repair  so  far  as  they  might  be  damaged 
from  flooding  from  a  certain  dam«  in  con^deration  of  the  with- 
drawal of  certain  suits  and  the  relinquishment  of  all  claims  for  dam* 
ages»  is  not  such  as  is  contemplated  by  sec^.  1326,  &L  &  R  Ana  Stats, 
(providing  that  the  supervisors,  if  so  instructed  at  an  annual  town 
meeting,  may  let  by  special  contract,  to  the  lowest  bidder,  any 
and  all  highways  of  such  town  to  be  kept  in  repair  for  a  term  not 
exceeding  fiveyearsX  but  is  based  on  a  sufficient  consideration,  and 
is  valid  and  enforceable  where  it  is  shown  that  the  town  had  per- 
formed its  part  of  the  contract  and  had  sustained  actual  damage 
by  defendant's  failure  to  comply  with  its  stipulation  to  repair. 

H,  Such  an  agreement  will  not  support  an  action  by  the  town  against 
the  owner  of  the  dam  to  recover  the  estimated  cost  of  needed  re- 
pairs to  said  roads  because  of  flooding  from  said  dam,  before  the 
town  has  incurred  any  expenditure  for  the  making  of  repairs,  or 
sustained  any  liability,  resulting  from  its  duty  to  the  public  to 
keep  its  highways  in  a  reasonably  safe  condition  for  travel 

S.  Qucere,  whether,  in  such  cases,  notice  of  the  injury  to  the  road  and 
a  request  to  repair  are  necessary. 
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Erbob  to  review  a  judgment  of  the  circuit  court  for  Clark 
county:  James  O'Neill,  Circuit  Judge.    Affirmed, 

For  the  plaintiff  in  error  there  was  a  brief  by  J,  R.  Stur- 
devant  cfe  Son  and  Cha8.  F.  Grow^  and  oral  argument  by 
Mr.  Grow. 

For  the  defendant  in  error  there  was  a  brief  by  Z.  M. 
Sturdevant  and  Losey  dk  Woodward^  and  oral  argument  by 
Mr.  Sturdevant  and  Mr.  G.  M.  Woodward. 

The  following  opinion  was  filed  January  9, 1900: 

Pejb  Ctjbiam.  This  case  is  ruled  by  Dow  v.  Deissner,  ante, 
p.  385,  and  oases  therein  cited.  The  ruling  sought  to  be  re- 
viewed arises  upon  a  demurrer  ore  teniM.  No  bill  of  excep- 
tions was  settled,  and  no  exception  has  been  preserved  in 
the  record  according  to  established  practice.  This  leaves 
us  powerless  to  review  such  ruling. 

JSy  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

The  following  opinion  was  filed  February  2, 1900: 

Bardebn,  J.  The  judgment  in  this  case  was  affirmed  upon 
the  grounds  stated  in  the  case  of  Dow  v.  Deissnery  ante^  p.  385. 
A  rehearing  having  been  sought  in  that  case,  this  court  has 
found  it  necessary  to  recede  from  the  position  there  taken, 
as  will  be  noted  in  the  opinion  filed  on  such  application.  To- 
avoid  the  necessity  of  a  rehearing  in  this  case,  we  have 
thought  it  advisable  to  examine  the  case  on  the  merits.  The 
complaint  alleges  a  supposed  cause  of  action  based  upon  a 
contract  between  plaintiff  and  defendant  made  May  12, 1883, 
which  is  set  out  at  length.  By  the  terms  of  this  contract 
the  defendant  agreed  to  pay  the  plaintiff  the  sum  of  $75, 
and  to  build  three  certain  roads  described  therein,  and  to^ 
"  keep  above-specified  roads  in  repair  so  far  as  they  may  be 
damaged  from  flooding  from  said  Dells  dam,"  in  considera- 
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tion  whereof  the  plaintiff  agreed  to  withdraw  all  pending 
suits  and  relinquish  all  claims  for  damages  against  the  de- 
fendant. The  complaint  further  states  that  the  defendant 
built  the  roads  referred  to,  and  kept  them  in  repair  up  to 
the  month  of  June,  1890,  since  which  time  it  has  made  no 
repairs;  that,  by  reason  of  the  flooding  from  said  dam  and 
the  failure  to  make  repairs,  said  roads  have  been  washed 
away  in  part,  and  have  become  in  an  unsafe,  dangerous,  and 
defective  condition,  and,  as  plaintiff  is  informed  and  believes, 
it  will  require  an  outlay  of  not  less  than  $2,000  to  put  them 
in  safe  condition;  that  said  roads  were  a  part  of  the  main- 
traveled  highways  of  the  town;  and  that  plaintiff  had  per- 
formed its  part  of  the  contract.  Judgment  was  demanded 
for  $2,000  and  costs.  The  court  sustained  an  objection  to 
the  introduction  of  any  evidence  under  the  complaint,  be- 
cause it  failed  to  state  a  cause  of  action,  and  judgment  was 
entered  for  defendant.  The  printed  case,  by  some  oversight, 
fails  to  disclose  how  the  case  got  to  this  court,  but  the  rec- 
ord shows  it  was  brought  here  on  writ  of  error  sued  out  by 
plaintiff.  We  mention  this  fact  here  in  order  to  suggest  to 
attorneys  the  necessity  of  having  the  printed  case  show  a 
complete  history  of  the  suit,  and  the  manner  in  which  it  is 
brought  to  this  court  for  consideration. 

Two  questions  arise :  First.  Is  the  contract  legal  ?  Sec- 
ond. Does  the  complaint  show  that  the  town  has  sustained 
any  damage,  for  the  recovery  of  which  this  action  will  lie  ? 

1.  The  defendant  insists  that  the  contract  in  suit  is  one 
contemplated  by  sec.  1225,  S.  &  B.  Ann.  Stats.,  and  that  none 
of  the  conditions  precedent  prescribed  in  the  law  are  shown. 
That  section,  among  other  things,  provides  that,  if  so  in- 
structed at  an  annual  town  meeting,  the  supervisors  or  com- 
missioners may  let,  by  special  contract  or  otherwise,  any  and 
all  highways  to  be  kept  in  repair  for  a  term  not  exceeding 
five  years.  A  mere  inspection  of  the  contract  set  out  in  the 
complaint  demonstrates  that  it  is  not  such  a  one  as  this  sec* 
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tion  contemplates.  The  engagement  of  defendant  is  to  build 
certain  roads,  and  keep  them  in  repair  "  so  far  as  they  may- 
be damaged  from  flooding  from  said  Dells  dam."  This  is 
not  a  contract  to  keep  the  roads  in  repair  generally,  but 
simply  to  repair  them  so  far  as  they  might  thereafter  be- 
come injured  from  flooding  by  the  dam.  The  covenant  is 
s,  continuing  one,  and  would  run  as  long  as  the  defendant 
maintained  a  dam  which  threatened  to  flood  the  roads.  It 
was  based  upon  a  sufficient  consideration,  naniely,  the  with- 
drawal of  all  pending  suits,  and  the  relinquishment  of  all 
prior  claims  for  damages.  No  reason  has  been  urged,  and 
none  occurs  to  us  now,  why  the  contract  is  not  valid  and 
enforceable,  when  it  is  shown  that  the  town  has  sustained 
actual  damage  by  failure  to  comply  with  the  stipulation  to 
repair. 

2.  It  will  be  observed  that  the  complaint  alleges  that  the 
roads  have  become  out  of  repair  by  reason  of  flooding  from 
the  defendant's  dam,  and  that  it  will  cost  about  $2,000  to 
restore  the  same.  It  is  not  alleged  that  the  roads  are  im- 
passable, or  that  the  town  has  sustained  any  liability  by 
reason  thereof,  or  that  it  has  made  any  expenditure  of  money 
in  the  way  of  making  repairs.  So  far  as  the  complaint 
shows,  the  roads  have  become  out  of  repair,  and  have  been 
suffered  to  remain  so,  without  any  effort  on  the  part  of  the 
town  to  meet  its  statutory  obligation.  The  question  squarely 
presented  is.  Can  the  town  maintain  an  action  to  recover 
the  alleged  cost  of  repairs,  when  it  has  sustained  no  actual 
liability  for  accidents,  and  has  made  no  expenditure  in  the 
way  of  making  the  necessary  repairs?  The  town  has  no 
proprietary  interest  in  its  roads.  Its  obligations  with  ref- 
erence to  them  are  statutor}^,  and  rest  upon  its  duty  to  the 
public  to  keep  them  in  a  reasonably  safe  condition  for 
travel.  Its  liability  in  that  regard  existed  before  the  con- 
tract was  made,  and  was  not  increased  or  diminished  by 
reason  thereof.    If  through  the  act  of  another  they  become 
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out  of  repair,  the  town  may  make  the  necessary  repairs  and 
collect  the  expense  from  the  offending  party  {Octonto  v.  (7. 
<k  N,  W.  R.  Co.  44  Wis.  231;  West  Bend  v.  JUarm,  69  Wis. 
69);  or  the  town  might  maintain  a  suit  in  equity  for  a 
mandatory  injunction  to  compel  the  restoration  of  the  roads 
to  their  former  condition  {Jamestown  v.  (7.,  JS.  cfe  iT.  H.  Co. 
69  Wis.  648;  Oshkosh  v.  M.  dk  L.  W.  R.  Co.  74  Wis.  534). 
See  Waukesha  H.  M.  S.  Co.  v.  Waukesha^,  83  Wis.  475;  JVesh- 
koro  V.  Nest^  85  Wis.  126;  Eau  Claire  v.  Matzke^  86  Wis. 
291;  Madison  v.  Mayers,  97  Wis.  399. 

The  first  class  of  cases  is  based  upon  the  fact  that  the  mu- 
nicipality had  paid  a  fixed  sum,  to  recover  which  the  action 
was  brought.  The  others  rest  upon  the  idea  that  the  actual 
or  threatened  injury  was  of  such  a  character  that  a  restora- 
tion, or  prevention  of  threatened  injury,  was  the  only  rem- 
edy that  would  fully  meet  the  requirements  of  the  case.  In 
none  of  the  cases  is  it  held  or  intimated  that  an  action  at 
law  could  be  maintained  to  recover  the  money  value  of  the 
damage  done,  where  the  town  had  made  no  repairs  or  sus- 
tained no  actual  damage.  The  putting  of  a  highway  in  a  safe 
condition  for  use  is  a  matter  resting  in  the  reasonable  dis- 
cretion of  the  town  authorities.  Until  that  discretion  has 
been  exercised,  no  one  can  say,  to  a  reasonable  certainty, 
what  the  expense  of  the  work  will  be.  When  the  repairs 
have  been  made,  an  absolute  standard  for  a  recovery  has 
been  fixed,  and  reimbursement  for  the  actual  outlay  is  the 
proper  measure  of  damages.  In  a  case  like  this,  no  expendi- 
ture for  repairs  having  been  made,  the  judgment  of  the  jury 
as  to  the  cost  is  sought  to  be  substituted  for  that  of  the  town 
oflRcials.  If  the  town  held  the  roads  in  absolute  right,  there 
would  be  no  great  difficulty,  but  the  town  sustains  no  such 
relation  thereto,  the  title  to  the  roads  belonging  to  the  ad- 
joining owners.  The  public  has  the  right  of  travel  and  the 
town  is  charged  with  the  duty  of  maintenance,  with  no 
right  of  property.    Its  primary  duty  is  to  keep  the  road  in 
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repair.  An  injury  to  a  road  by  the  act  of  a  stranger  is  not, 
as  we  view  it,  such  an  item  of  damage  as  will  permit  the 
town  to  secure  a  money  judgment  therefor  before  it  has  in- 
curred any  expense  for  its  repair.  To  permit  this  to  be  done 
would  be  to  put  it  upon  the  same  basis  as  a  general  asset  of 
the  town.  The  town  might  secure  a  recovery  and  then 
abandon  or  discontinue  the  road.  Its  right  to  a  recovery 
is  not  based  upon  any  claim  of  ownership  or  damage  to  its 
property  interests,  but  rests  upon  its  duty  to  make  these 
specific  items  of  repairs.  At  this  point  the  law  steps  in  and 
says,  "  You  must  make  the  repairs,  or  compel  the  person 
who  did  the  damage  to  make  them."  In  the  one  case,  the 
recovery  is  devoted  to  the  purpose  of  paying  for  the  speci- 
fied repairs;  and  in  the  other,  the  party  is  compelled  to  do 
the  very  thing  which  his  wrongful  act  has  rendered  neces- 
sary. It  follows,  therefore,  that  the  complaint  fails  to  show 
any  actual  damage  sustained  that  will  sustain  a  right  of  re- 
covery in  the  town.  Considerations  of  public  interest  and 
convenience  demand  that  the  impairment  of  the  highway 
should  be  made  good  at  once,  without  waiting  the  possible 
determination  of  a  lawsuit.  This  duty  can  best  be  enforced 
by  confining  the  remedy  of  the  town  within  the  lines  mapped 
out.  The  situation  presented  is  not  unlike  that  of  principal 
and  surety.  The  town  is  seeking  to  recover  that  which  the 
defendant  agreed  to  pay,  without  having  made  payment 
itself.  This  is  contrary  to  the  rules  of  law  in  such  cases. 
Barih  v,  Orafy  101  Wis.  27.  Several  cases  are  cited  by 
plaintiff's  counsel  as  sustaining  their  conclusion,  but  none 
of  which  is  exactly  in  point.  The  case  that  comes  nearest 
touching  the  controversy  here  is  Ft  Covington  v.  JJ,  S.  c& 
C.  R,  Co.  8  App.  Div.  223.  It  was  an  action  to  recover 
damages  for  the  destruction  of  a  bridge  by  defendant's  neg- 
ligence. The  case  simply  holds  that  the  town  had  such  an 
interest  in  the  preservation  of  its  bridges  as  gives  a  right  of 
action  against  any  person  who  wrongfully,  by  negligence 
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or  otherwise,  makes  repair  or  rebuilding  necessary.  The 
question  raised  here  was  not  considered  or  mentioned  in  the 
opini9n.  The  case  cited  to  support  their  holding  {Bidelman 
V.  State,  110  K  Y.  232)  was  a  case  in  which  the  town  sought 
reimbursement  for  expenses  which  it  had  incurred  in  repair- 
ing its  bridges  and  highways.  Such  an  action,  we  freely 
admit,  can  be  maintained  in  this  state.  But  that  does  not 
meet  the  question  here  presented.  The  right  of  action  de- 
pends, not  upon  the  liability  of  the  town  to  make  repairs, 
but  upon  the  fact  that  it  has  made  expenditures  on  account 
of  such  liability.  The  remedies  already  pointed  out  are 
deemed  quite  suflBcient  for  the  protection  of  the  town  under 
the  circumstances  alleged.  To  permit  it  to  recover  a  defi- 
nite sum  of  money  for  the  use  of  the  town,  and  then  leave 
it  at  the  discretion  of  the  town  authorities  to  expend  it  for 
repairs  or  general  town  purposes,  is  contrary  to  the  policy 
of  the  law,  and  ought  not  to  be  permitted. 

Another  question  pressed  by  defendant  is  that  no  notice 
of  the  injury  to  the  roads  was  ever  given,  and  no  request  to 
repair  was  ever  made.  Where,  as  may  be  inferred  in  this 
case,  the  injury  to  the  roads  by  the  action  of  the  water 
would  be  gradual,  the  necessity  of  notice,  with  a  demand  to 
repair,  is  one  of  some  significance.  The  view  we  have  taken 
renders  it  unnecessary  to  determine  whether  such  action  on 
the  part  of  the  town  is  a  condition  precedent  to  recovery  or 
not.  In  the  most  of  the  cases  where  recovery  for  expendi- 
tures has  been  permitted,  both  notice  and  demand  have  been 
set  out  and  proven.  The  question  approaches  so  near  de- 
batable ground  that  it  would  be  the  part  of  wisdom  to  have 
it  eliminated  in  future  proceedings. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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City  of  Ashland,  Appellant,  vs.  The  CniqAGO  &  North- 

,il^  m  WESTEBN  Railway  Company,  Respondent. 

November  £4j  1899— February  $,  1900, 

Streets:  Dedication:  Acceptance:  Municipal  corporations:  Ultra  vires: 
Contracts:  Estoppel:  Vacation  of  streets, 

1.  The  filing  by  the  owners  of  land  of  a  plat,  showing  streets,  in  the- 

way  pointed  out  by  statute,  is  a  dedication  to  public  use,  and  ac- 
ceptance is  in  time,  if  made  before  the  offer  to  dedicate  is  with- 
drawn, whenever  the  time  arrives  that  the  part  of  the  street  in 
question  is  required  for  actual  public  use. 

2.  Mere  nonuse  of  a  street  for  any  period  of  time  will  not  operate  as 

an  abandonment  of  rights  conferred  by  a  proper  dedication,  and^ 
tmtil  the  time  arrives  when  the  street  is  needed  for  actual  use,  all 
persons  in  possession  hold  subject  to  such  righta 

Z,  Where  a  city  and  railway  companies  entered  into  an  agreement  by 
which  the  city  agreed  to  vacate  a  street,  and  the  companies  to  pay 
for  certain  specified  improvements  of  streets,  such  agreement  can- 
not be  the  basis  of  an  estoppel  The  city  had  no  power  to  make 
any  such  contract,  and  its  resolutions  of  acceptance  and  ordinance 
to  carry  it  out  were  ultra  vires  and  void. 

4  A  city  may  be  estopped  from  claiming  that  a  given*  locality  is  a 
street,  but  the  testimony  to  establish  such  estoppel  must  be  dear^ 
distinct,  and  of  such  a  character  as  to  amount  to  a  fraud  to  permit 
it  to  claim  otherwise,  and  then  only  when  some  affirmative  action 
has  been  taken,  or  there  has  been  some  great  negligence  or  delay 
with  relation  to  some  matter  upon  which  the  parties  had  a  right 
to  rely. 

5.  Streets  can  be  \^cated  only  by  compliance  with  statutory  require- 

ments, and  when  the  charter  does  not  prescribe  how  such  power 
can  be  exercised,  the  provisions  of  sea  904^  Stats.  1898,  are  to  be 
followed. 

6.  Where  the  county  board  made  an  ineffectual  attempt  to  vacate  a 

part  of  a  dedicated  street,  the  levy  and  collection  of  taxes  on  such 
portion  by  the  town  authorities  does  not  necessarily  affect  the 
rights  of  the  publia 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  Goodland,  Judge.    Reversed, 
In  1857  the  owners  of  the  land  covering  the  street  in  con- 
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troversy  platted  the  same,  and  filed  and  recorded  such 
plat  in  the  proper  register's  office.  The  street  in  question 
was  named  Madison  avenue.  In  1887  the  common  council 
of  Ashland  changed  its  name  to  Fourth  avenue  West.  Ac- 
cording to  the  scheme  of  the  plat,  the  streets  running  paral- 
lel with  the  shore  of  the  bay  are  called  "  streets,"  —  the 
first  being  named  Front  street;  the  second,  Second  street, 
and  so  on  in  numerical  order,  extending  back  from  the  bay. 
The  streets  running  at  right  angles  with  the  streets  afore- 
said are  called  "avenues."  Madison  avenue,  now  known 
as  Fourth  avenue  West,  runs  in  a  southerly  direction  from 
the  bay  for  nearly  one  and  one-half  miles,  and  connects  the 
residence  with  the  business  portion  of  the  city.  That  por- 
tion of  Fourth  avenue  West  more  particularly  in  question 
in  this  action  lies  between  Third  and  Sixth  streets.  That 
portion  of  Fourth  avenue  between  Front  and  Third  streets^ 
prior  to  1890,  had  been  graded  and  planked,  and  generally 
used  for  street  purposes.  That  portion  lying  to  the  south- 
ward of  Sixth  street  had  also  been  graded  and  improved 
prior  to  said  date.  Prior  to  1892  that  portion  of  Fourth 
avenue  between  Third  and  Sixth  streets  had  never  been  im- 
proved. During  that  year  the  city  caused  a  sidewalk  to  be 
built  on  the  east  side  of  Fourth  avenue  from  Third  to  Fourth 
street,  and  the  west  side  of  said  avenue  from  Fourth  tO' 
Sixth  street,  which  was  used  by  pedestrians  as  they  saw  fit. 
The  railroad  track  of  defendant  enters  the  city  limits  on  the 
east,  and  extends  westward  across  and  over  Fourth  avenue 
between  Third  and  Sixth  streets.  The  Northern  Pacific 
and  Wisconsin  Central  Kailroads  also  have  tracks  running 
parallel  with  defendant's  on  the  north.  Early  in  1896  the 
defendant  and  other  railroad  companies  removed  said  side- 
walks. They  were  replaced  by  the  city  and  maintained 
until  February,  1897,  when  they  were  again  torn  up  by  the 
companies,  and  a  fence  erected  across  said  avenue  between 
Pourth  and  Sixth  streets,  completely  obstructing  it.    The 
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city  brings  this  action  to  compel  the  defendant  to  remove 
the  fence  and  restore  the  sidewalk,  and  asks  an  injunction 
restraining  the  defendant  from  obstructing  the  avenue. 

The  defendant  set  up,  and  the  court  found,  that  in  the 
year  1860  the  owners  of  the  plat  presented  a  petition  to  the 
county  board,  asking  for  a  vacation  of  a  portion  of  said  plat 
including  the  part  involved  in  this  suit,  and  by  resolution 
the  board  attempted  to  vacate  it;  that  after  the  date  of  said 
resolution,  and  for  about  twenty  years,  the  proper  oflScials 
assessed  said  property  as  acreage  property ;  that  said  street, 
between  the  north  line  of  Sixth  street  and  a  point  halfway 
between  Third  and  Fourth  streets,  was  never  worked  or 
traveled  by  teams;  that  prior  to  the  organization  of  the  city 
of  Ashland  the  town  authorities  erected  a  hose  house  be- 
tween Third  and  Fourth  streets,  in  the  limits  of  Fourth 
avenue;  that  prior  to  1887  the  Milwaukee,  Lake  Shore  & 
Western  Eailway  Company,  to  whose  rights  the  defendant 
succeeds,  laid  its  tracks  across  Fourth  avenue,  as  before 
stated ;  that  in  said  year  said  company  and  the  other  rail- 
way companies  mentioned  entered  into  a  contract  in  writ- 
ing with  the  city  whereby  it  was  agreed  that  the  city  should 
take  the  necessary  steps  to  vacate  that  part  of  Fourth  avenue 
lying  between  the  north  line  of  Sixth  street  and  a  point 
halfway  between  Third  and  Fourth  streets,  and  in  consider- 
ation of  such  vacation  the  railroad  companies  agreed  to 
defray  the  expense  of  grading  and  constructing  an  under- 
crossing  on  Vaughn  avenue,  being  the  next  street  west  of 
Fourth  avenue,  and  to  pay  the  expenses  of  a  box  culvert  to 
drain  a  street;  that  the  said  Lake  Shore  Company  paid  its 
proportion  of  said  expenses  to  the  city  (shown  by  the  evi- 
dence to  bo  $782.97),  and  performed  all  the  stipulations  of  its 
said  agreement;  that  on  December  1, 1887,  the^city  passed  an 
ordinance  in  form  vacating  said  part  of  said  avenue.  This 
ordinance  was  conceded  to  be  invalid  because  of  failure  to 
observe  charter  regulations.    The  seventh  finding  is  to  the 
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effect  that  said  company,  relying  upon  the  action  of  the 
county  board  in  1860  and  of  the  common  council  in  vacating 
said  street,  laid  out  and  expended  large  sums  of  money  in 
the  construction  of  its  yard,  and  in  building  an  iron  bridge 
over  Vaughn  avenue,  and  in  paying  the  expenses  of  excavat- 
ing said  avenue  and  constructing  said  box  culvert.  On  June 
26, 1888,  the  council  passed  an  ordinance  repealing  the  ordi- 
nance of  December  1st,  and  thereafter  constructed  the  side- 
walks before  mentioned.  The  money  paid  to  the  city  by 
the  Lake  Shore  Company  was  not  paid  until  after  the  repeal 
of  the  ordinance  attempting  to  vacate  the  street. 

The  trial  court  decided  that  the  city  was  estopped,  under 
the  circumstances,  from  claiming  that  the  part  of  the  street 
in  question  was  not  vacated,  and  entered  judgment  dismiss- 
ing the  complaint.  Due  exceptions  to  the  findings  were 
filed.    The  plaintiff  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  E.  F,  Gleaaon^  at- 
torney, and  Ghason  <&  Sleight,  of  counsel,  and  oral  argument 
by  Richa/rd  Sleight, 

For  the  respondent  there  was  a  brief  by  Fish,  Gary,  Upham 
<fe  Blacky  attorneys,  and  Edward  M.  Hyzer,  of  counsel,  and 
oral  argument  by  John  T.  Fish. 

The  following  opinion  was  filed  December  15, 1899: 

3abdeen,  J.  It  was  conceded  on  the  argument  that  the 
action  of  the  county  board  in  1860,  and  the  action  of  the 
city  council  of  Ashland  in  1887,  in  attempting  to  vacate  the 
part  of  the  street  in  question  were  void  and  of  no  effect. 
This  leaves  the  main  question  to  be  considered,  whether  the 
city  is  estopped  from  claiming  this  part  of  the  street  to  be 
a  public  highway.  Before  proceeding  to  determine  that 
question,  we  will  notice  a  point  raised  by  the  defendant.  It 
is  said  that  there  is  no  evidence  in  the  record  to  show  that 
the  city  has  ever  accepted  that  part  of  the  street  attempted 
to  be  vacated  as  a  street!    "We  do  not  see  how  the  defend- 

VOL.  105  —  20 


402  SUPREME  COUET  OF  WISCONSIN.         [105 

City  of  Ashland  va  The  Chicago  &  Northwestern  R  Ca 

ant  is  in  a  position  to  raise  that  question.  The  petition  of 
the  railroad  company  and  subsequent,  agreement  with  tho 
city,  relied  upon  as  creating  an  estoppel,  recognize  the  ex- 
istence of  this  street.  If  the  facts  shown  as  claimed  are 
sufficient  to  constitute  an  estoppel,  this  question  is  of  no  im- 
portance. If  they  are  not,  then,  under  well-settled  legal 
principles,  the  city  was  not  obliged  to  signify  its  acceptance 
until  the  time  arrived  when  that  part  of  the  street  would  be 
required  for  use.  Heilly  v.  Racine^  61  Wis.  626;  State  v. 
Leaver,  62  Wis.  387;  RocIm  v.  G  <b  N.  W.  R.  Co.  92  Wis. 
118.  The  filing  by  the  owners  of  the  land  of  the  plat  show- 
ing the  streets,  in  the  way  pointed  out  by  the  statute,  was 
a  dedication  to  public  use.  Acceptance  is  in  time,  if  made 
any  time  before  the  offer  to  dedicate  is  withdrawn.  Price 
V.  Breckmridge,  92  Mo.  378;  WIdU  v.  Smith,  37  Mich.  291. 
No  legitimate  proof  was  offered  showing  a  withdrawal  of 
this  dedication.  On  the  trial  it  was  stipulated  that  between 
Ellis,  and  Vaughn  avenues  (which  were  four  blocks  apart),, 
and  southward  of  Sixth  street,  there  were  in  the  neighbor- 
hood of  100  residences  which  were  occupied,  and  that  the 
citizens  occupying  that  property  would  either  cross  the  rail- 
road track  by  Ellis  or  Fourth  avenues,  if  open,  or  Vaughn 
avenue,  if  Fourth  were  closed,  in  going  to  the  business  part 
of  the  city,  to  the  north.  This  is  a  part  of  the  territory  that 
was  sought  to  be  vacated  by  the  action  of  the  county  board 
in  1860,  and  the  inference  is  plain  that  the  original  owners- 
or  their  grantors  have  continued  to  treat  the  same  as  not 
havmg  been  vacated.  Moreover,  it  is  alleged  in  the  com- 
plaint, and  admitted  in  the  answer,  that  Fourth  avenue^ 
TiVest,  between  Third  and  Front  streets,  had  been  opened 
ana  worked  by  the  city  prior  to  1890,  as  also  had  been  that 
portion  south  of  Sixth  street.  Under  these  circumstances^ 
it  would  be  quite  unreasonable  to  say  that  the  city  did  not 
intend  to  accept  the  dedication  of  this  portion  of  the  streets: 
between  the  points  mentioned.    But,  whether  this  be  so  or 
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not,  under  the  rule  stated  in  Racine  v.  C,  <&  N.  W.  R.  Co.  92 
"Wis.  118,  unless  the  city  is  estopped,  the  city  might  signify 
its  acceptance  whenever  the  time  arrived  that  this  part  of 
the  street  was  required  for  actual  public  use. 

The  doctrine  that  a  city  may  be  estopped  by  its  acts  from 
claiming  that  a  given  locality  is  a  street  has  been  asserted 
and  applied  in  this  state,  and  is  so  well  settled  as  to  be  no 
longer  open  to  question.  Goodrich  v.  Mibwcmkee^  24  "Wis. 
436;  Reiny  v.  Radne^  61  Wis.  530;  Paine  Z.  Co.  v.  Oahkoah^ 
89  Wis.  449;  Reuter  v.  La/we^  94  Wis.  300.  The  doctrine  is 
equally  well  settled  that,  when  lands  have  been  properly 
dedicated,  no  mere  nonuse  for  any  period  of  time  will  op- 
erate as  an  abandonment  of  the  rights  so  conferred,  and 
that,  until  the  time  arrived  when  the  street  was  needed  for 
actual  use,  all  persons  in  possession  were  deemed  to  hold 
subject  to  such  rights.  In  addition  to  cases  before  cited, 
see  the  following:  ChiMa  v.  NeUon^  69  Wis.  126;  Chase  v. 
OahJcoah,  81  Wis.  313;  JV^icolai  v.  Davis,  91  Wis.  370;  Mad- 
ison V.  Mayers,  97  Wis.  399. 

The  argument  as  to  nonacceptance  and  abandonment  may 
be  classed  together.  As  already  noted,  the  defendant  is  in 
no  position  to  urge  either  the  one  or  the  other.  The  com- 
pany to  whose  rights  the  defendant  has  succeeded  recog- 
nized the  existence  of  the  street  in  the  alleged  agreement 
with  the  city  to  vacate  it,  and,  unless  sufficient  appears  to 
work  an  estoppel,  defendant  was  not  justified  in  closing  the 
street.  The  alleged  estoppel  is  based  upon  the  finding  that 
the  city  and  the  railroad  companies  entered  into  an  agree- 
ment by  which  the  city  agreed  to  vacate  the  street,  and  the 
companies  to  pay  for  certain  specified  improvements  in 
other  streets.  The  proposition  of  the  railroad  companies  is 
not  based  simply  on  the  condition  that  the  city  should  va- 
cate this  one  street.  It  includes  a  large  number  of  other 
streets  and  alleys,  and  was  based  upon  the  condition  pre- 
cedent that  the  city  should  not  only  vacate  and  discontinue 
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these  various  streets  and  alleys,  but  should  grade  down  or 
excavate  Vaughn  avenue  so  as  to  make  an  undercrossing, 
and  save  the  companies  harmless  from  any  and  all  damage 
by  reason  thereof.  Upon  the  acceptance  of  this  proposition, 
each  company  was  to  pay  for  excavating  not  to  exceed  a 
certain  specified  number  of  cubic  yards  of  earth,  and  certain 
other  expenses  for  a  box  culvert  extending  along  Vaughn 
avenue  from  Third  to  Sixth  street. 

In  the  first  place,  the  companies  knew,  or  were  bound  to 
know,  that  the  city  had  no  power  to  make  any  such  con- 
tract. The  streets  of  a  city  are  not  held  to  be  bought  and 
sold  or  bargained  away  at  the  will  of  the  common  council. 
Tr eater  v.  Sheboygan,  87  Wis.  496.  In  the  opinion  in  this 
case,  Mr.  J  ustice  Winslow  says :  "  Now,  no  one  will  contend 
that  the  city  has  the  power  of  sale  of  a  street  easement,  how- 
ever it  may  be  acquired.  It  may  by  proper  proceedings 
vacate,  but  it  cannot  sell,  its  easement.  This  is  fundamental." 
Now,  how  may  it  vacate?  Certainly  only  by  compliance 
with  statutory  requirements.  Subd.  30,  sec.  4,  subch.  VI, 
ch.  27,  Laws  of  1889  (the  city  charter),  gives  the  power  to 
the  council  to  vacate  streets,  but  does  not  prescribe  how  that 
power  shall  be  exercised.  In  such  case  the  power  could  only 
be  exercised  as  pointed  out  in  James  v.  Darlington,  71  "Wis. 
173;  that  is,  by  following  the  provisions  of  the  general  stat- 
ute, sec.  904,  K.  S.  1878.  This  section  required  the  petition, 
in  writing,  of  all  the  owners  of  lots  or  lands  on  any  street 
or  alley,  and  due  notice  to  be  published,  before  the  council 
had  authority  to  act.  Any  contract  to  secure  such  a  peti- 
tion was  outside  of  the  usual  municipal  functions,  and,  of 
course,  the  council  had  no  authority  to  make  it.  Thus,  at 
the  very  outset  of  their  negotiations,  the  companies  knew 
that  they  were  seeking  a  contract  the  city  had  no  authority 
to  make.  Any  act  done,  or  payment  made,  relying  thereon, 
was  done  or  made  at  their  peril.  The  companies  knew,  or 
were  bound  to  know,  that  the  ordinance  and  the  preceding 
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resolutions  of  acceptance  were  idtra  vires  and  void.  They 
knew,  or  were  bound  to  know,  that  the  ordinance  of  De- 
cember 1, 1887,  was  repealed  by  the  council  June  26, 1888. 
The  case  is  entirely  barren  of  any  evidence  of  any  action  on 
their  part  between  said  dates.  The  money  paid  by  the  Lake 
Shore  Company  was  not  paid  until  July  5, 1888,  nine  days 
after  the  ordinance  was  repealed.  The  switch  in  the  center 
of  Fourth  avenue  "was  built  between  the  4th  of  December, 
1887,  and  the  year  1892,"  according  to  the  stipulation  of  the 
parties;  and  the  bridge  across  Vaughn  avenue  was  built 
"  before  this  action  was  commenced."  Just  when  they  were 
built  does  not  appear.  If  the  parties  are  not  able  to  fix  a 
more  definite  time,  certainly  this  court  cannot  presume  they 
were  built  after  the  passage  of  the  ordinance  of  vacation, 
and  before  its  repeal.  Testimony  to  establish  an  estoppel 
against  the  city  must  be  clear,  distinct,  and  of  such  a  char- 
acter as  to  amount  to  a  fraud,  to  permit  it  to  claim  other- 
wise. The  rule  is  never  applied  as  freely  against  the  public 
as  against  private  persons.  It  is  only  when  some  affirmative 
action  has  been  taken,  or  when  there  has  been  some  great 
negligence  or  delay  with  relation  to  some  matter  upon  which 
the  parties  have  a  right  to  rely,  that  the  court  will  be  au- 
thorized to  apply  the  rule,  so  as  to  prevent  manifest  injustice 
or  wrong.  Renter  v.  Lawe^  94  Wis.  300.  Such  injustice  or 
wrong  must  be  firmly  established  by  facts  and  circumstances 
that  leave  no  room  for  doubt  or  controversy. 

The  suggestion  that  taxes  were  levied  and  collected  on 
this  property  by  the  town  authorities  after  the  attempted 
vacation  by  the  county  board  in  1860  is  of  no  great  signifi- 
cance. When  the  dedication  is  complete,  such  fact,  of  it- 
self, will  not  necessarily  affect  the  rights  of  the  public. 
Renter  v.  Lcme^  94  Wis.  300,  and  cases  cited.  The  testi- 
mony on  that  subject  is  meager  and  indefinite.  It  consists 
in  the  mere  statement  by  one  of  the  former  owners  that, 
after  the  attempted  vacation,  he  and  other  parties  "  contin- 
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ued  tx>  pay  taxes  all  the  time,  as  lands,"  until  1872  or  1873. 
It  needs  no  argument  to  demonstrate  the  inconclusive  char- 
acter of  such  testimony.  So,  in  any  aspect  we  may  view 
the  case,  it  neither  appears  that  the  city  had  abandoned  its 
right  to  claim  the  street,  nor  that  it  has  been  guiltyH)f  any 
such  delay,  or  has  done  any  lawful  act  upon  which  de- 
fendant or  its  predecessor  had  a  right  to  rely,  suflScient  to 
work  an  estoppel.  We  think  it  suflBiciently  appears  that 
whatever  was  done  by  the  companies  was  done  in  reliance 
upon  the  alleged  contract  to  vacate,  and,  that  having  been 
made  without  even  color  of  right,  it  furnishes  no  proper 
basis  upon  which  to  found  an  estoppel. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  for  the  plaintiff  as  prayed  for  in  the  complaint. 

A  motion  for  rehearing  was  submitted  on  the  brief  of 
Fifih^  Cary^  TJpham  cfe  Blacky  attorneys,  and  Edward  M. 
Ryzer^  of  counsel,  for  the  motion,  and  on  that  of  E,  F.  Oleor 
son^  attorney,  and  Sanborn^  GUaaon  dk  Sleight^  of  counsel, 
contra. 

The  motion  was  denied  February  2, 1900. 


Quint,  Eespondent,  vs.  City  of  Merrill,  Appellant 

November  jW,  1899 — February  2, 1900. 

Municipal  corporationa:  Ordinances:  Evidence  of  regularity  of  adop- 
tion:  Amendment  of  charter:  Publication  of  notice:  Amendment  of 
pleading:  Prejudicial  error. 

1  A  book,  the  title  page  of  which  read  ''Charter  of  the  City  of  Merrill, 
Lincoln  County,  Wis.,  1894,"  containing  a  series  of  ordinances,  but 
no  declaration  in  or  upon,  and  as  a  part  of,  it  that  its  publication 
was  by  reason  of  some  competent  authority,  is  not,  under  seo.  4137, 
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Stat&  1898,  Gonolusive  evidenoe  of  the  regularity  of  tlie  adoption 
and  pubUcation  of  an  ordinance  attempting  to  amend  the  city 
charter  by  adopting  parts  of  oh.  826,  Laws  of  1889. 

2.  Where  notice  of  a  proposed  adoption  of  parts  of  the  general  city 
charter  law  (ch.  826,  Laws  of  1889,  as  amended  by  sec.  72,  cli.  312, 
Laws  of  1893)  —  providing  that  notice  of  the  time  when  an  ordi- 
nance, proposing  to  adopt  a  part  thereof,  will  be  considered  shall 
be  published  once  a  week  for  three  successive  weeks,  before  action 
thereon  by  the  common  council  —  was  published  less  than  three 
weeks  before  the  day  si)ecified  therein,  the  proposed  ordinance, 
when  adopted,  wholly  fails  to  effect  an  amendment  to  the  city 
charter. 

8.  Error,  if  any,  in  allowing  an  amendment  to  the  ad  damnum  clause 
of  the  complaint  in  an  action  against  a  city  to  an  amount  greater 
than  the  claim  presented  to  the  city  council,  is  not  prejudicial, 
where  the  verdict  and  judgment  are  for  less  than  the  amount  of 
the  claim  presented. 


Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln, 
county:  W.  C.  Silvebthorn,  Circuit  Judge.    Affirmed. 

Action  for  personal  injuries,  the  defense  being  that  suit 
could  not  be  maintained  because  by  adoption  of  sees.  58 
and  59  of  the  general  city  charter  (ch.  326,  Laws  of  1889) 
plaintiff  was  confined  to  procedure  by  appeal  from  disallow- 
ance by  the  common  council.  The  validity  of  the  attempted 
adoption  of  those  portions  of  the  general  city  charter  was 
assailed.  It  appeared  without  dispute  that  an  ordinance  to 
that  effect  was  introduced  and  passed,  but  that  the  publica- 
tion of  said  ordinance,  accompanied  by  notice  of  its  consid- 
eration, was  not  had  for  three  successive  weeks  prior  thereto. 
The  defendant  offered  as  evidence  of  such  ordinance  a  book, 
the  title  page  of  which  read,  "  Charter  of  the  City  of  Mer- 
rUl,  Lincoln  County,  Wis.,  1894,"  which  was  followed  by  a 
page  headed,  " Eeport  of  Committee,"  and  reading:  "To 
the  Honorable  Mayor  and  Common  Council  of  the  City  of 
Merrill^  Wisconsin  —  Gentlemen:  We,  the  committee  ap- 
pointed by  your  honorable  body  to  revise  and  reprint  the 
city  charter  of  the  city  of  Merrill^  beg  leave  to  submit  the 
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following  volume  as  the  result  of  our  labors.  .  •  ."  This 
was  followed  by  an  explanatory  statement  to  the  effect  that, 
portions  of  the  general  charter  having  been  adapted  by  or- 
dinance, those  portions  were  included  in  the  charter  as  so 
reprinted,  being  designated  by  parentheses,  retaining  origi- 
nal section  numbers  of  the  charter.  That  report  is  dated 
June  1, 1894,  and  signed  by  a  committee.  It  is  followed  by 
a  table  of  contents,  first  of  the  charter,  and  then  of  seventy- 
four  ordinances.  That  in  turn  is  followed  by  the  city  char- 
ter as  it  was  deemed  by  the  committee  to  exist  after  amend- 
ment by  adoption  of  portions  of  the  general  city  charter, 
and  that  is  followed  by  a  series  of  ordinances  numbered 
from  one  to  seventy-four,  most  of  them  printed  in  full;  but 
ordinance  No.  52,  whereby  it  was  claimed  the  amendment 
of  the  charter  was*  accomplished,  is  not  printed  in  full,  but 
in  its  place  is  a  condensed  statement  of  its  effect,  by  refer- 
ence to  the  sections  of  the  charter  amended  thereby.  The 
court  held  that  this  book  was  not  conclusive  evidence  of  the 
regularity  of  the  publication  of  the  ordinance  in  question. 
Defendant  requested  direction  of  a  verdict,  which  was  de- 
nied, and,  after  verdict  for  $1,600,  moved  for  a  new  trial  upon 
the  grounds,  amongst  others,  that  the  court  had  no  jurisdic- 
tion of  the  action,  should  have  dismissed  the' same,  and  should 
have  directed  a  verdict.  From  judgment  on  the  verdict, 
the  defendant  appeals. 

M.  C.  Porter^  city  attorney,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Van  Heche  cfe 
Smarts  and  oral  argument  by  E.  M.  Smart 

Dodge,  J.  1.  In  the  view  the  court  has  taken  of  this  case, 
the  primary  and  only  question  needing  to  be  considered  is 
whether  the  book  offered  in  evidence  was  conclusive  of  the 
regularity  of  the  adoption  and  publication  of  the  ordinance 
attempting  to  amend  the  city  charter.  Sec.  4137,  Stats.  1898, 
provides :  "  Copies  of  the  ordinances,  by-laws,  resolutions  and 
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regulations  of  any  city  or  village  in  this  state,  printed  in  any 
newspaper,  book,  pamphlet  or  other  form  and  purporting  to 
be  published  by  authority  of  the  proper  common  council  or 
village  board  shall,  to  a  like  extent,  be  admitted  as  presump- 
tive evidence  thereof;  and  from  and  after  three  years  from 
the  date  of  the  compilation  and  publication  of  such  book  or 
pamphlet  shall  be  conclusive  evidence  of  the  regularity  of 
the  adoption  and  publication  thereof."  We  agree  with  the 
court  below  in  the  conclusion  that  the  book  in  question  no- 
where purports  to  be  published  by  authority.  It  may  not 
be  necessary  to  decide  exactly  what  will  suffice  to  meet  this 
call  of  the  statute,  but  certainly  there  is  necessary  some  dec- 
laration in  or  upon,  and  as  a  part  of,  the  book  or  pamphlet, 
that  its  publication  is  by  reason  of  some  competent  authority. 
An  illustration  exists  in  our  own  revised  statutes,  which  de- 
clare upon  their  title  page  that  they  are  "  Printed  and  Pub- 
lished Pursuant  to  Chapter  306,  Laws  of  1895,  and  Chapter 
379,  Laws  of  1897."  The  Session  Laws  contain  upon  the 
title  page,  after  the  declaration  that  they  are  the  laws  of 
Wisconsin,  the  words,  "  Published  by  Authority." 

Stress  is  laid  by  appellant  upon  the  committee  report 
printed  in  said  book,  the  material  part  of  which  is  quoted 
in  the  foregoing  statement  of  facts.  A  careful  reading  of 
that  report  seems  to  refute,  rather  than  assert,  authority  in 
the  committee  to  publish.  The  direction  to  "revise  and 
reprint,"  and  to  submit  by  a  report  the  result  of  those  labors, 
conveys  the  idea  that  the  authority  was  only  to  take  steps 
preliminary  to  publication,  and  that  up  to  the  time  of  such 
report  the  city  council  had  reserved  to  itself  the  decision 
whether  the  "  result  of  the  labors  "  of  the  committee  should 
be  approved  and  adopted,  and  should  be  published.  A  more 
conclusive  answer  to  the  efficacy  of  this  report  to  purport  an 
authority  for  publication  of  a  book  of  ordinances  is  that  the 
authority  there  claimed  relates  only  to  the  charter.  Au- 
thority even  to  reprint  and  publish  the  charter  is  not  an 
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a^uthority  to  publish  a  book  containing  the  ordinances,  and 
one  that  shows  itself  to  be  under  the  former  authority  does 
not,  as  to  ordinances  that  may  be  printed  therein,  purport 
to  be  published  by  authority.  The  book  therefore  failing  to 
establish  conclusively  the  regularity  of  the  ordinance,  the 
question  of  its  validity  was  open;  and  as  it  was  fully  proved 
that  the  notice  of  its  proposed  adoption  was  published  less 
than  three  weeks  before  the  day  specified  therein,  and,  in- 
deed, less  than  three  weeks  before  its  adoption  in  fact,  the 
ordinance  wholly  failed  of  effect  to  amend  the  former  charter. 
Sec.  72,  ch.  312,  Laws  of  1893.  That  remains  unchanged,  and 
offers  no  obstacle  to  the  maintenance  of  this  action.  Another 
ordinance  (No.  67)  is  suggested  by  appellant,  but  that  ordi- 
nance was  never  published  at  all  before  its  passage,  and  is 
quite  as  ineffective  as  ordinance  No.  52. 

2.  The  error,  if  any,  in  allowing  amendment  of  the  ad 
darrmum  to  an  amount  greater  than  the  claim  or  bill  pre- 
sented by  plaintiff  to  the  council,  was  not  prejudicial,  for  the 
■verdict  and  judgment  were  for  less  than  the  amount  of  that 
bill.     Conrad  v.  Ellington^  104  "Wis.  367. 

By  the  Court, —  Judgment  affirmed. 


88V^404 


106       4iio|  Town  of  Randall,  Respondent,  vs.  Rovelstad  and  another. 

Appellants. 

December  18, 1899  ^  February  g,  1900. 

Mighways:  Dedication:  Ancient  record:  Presumptions:  Evidence:  User: 

Prescription, 

1.  A  finding  that  land  lying  near  a  highway  had  been  dedicated  as 
part  of  suoh  highway,  based  on  the  acts  of  the  owner  in  building 
fences,  no  other  of  his  acts  being  shown  from  which  to  infer  ani- 
mus dedicandi,  is  held  to  be  contrary  to  the  undisputed  evidence  as 
to  the  location  of  such  fences. 
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2.  Where  effect  is  to  be  given  to  an  ancient  record  establishing  the 

fact  that  a  highway  was  laid  ont  according  to  the  course  therein 
deeoribed,  acts,  done  at  a  period  more  than  forty  years  before,  are 
properly  to  be  ascribed  to  a  recognition  of  the  highway  laid  out, 
and  not  to  a  purpose  to  dedicate. 

3.  The  formal  entry  of  a  survey  of  a  highway  in  a  recognized  record 

book  of  a  county,  made  by  an  official  person,  raises  a  strong  pre- 
sumption that  such  recording  was  intended  as  the  official  act,  re- 
quired to  be  done  by  the  statute  then  existing,  commanding  the  road 
to  be  recorded  when  all  preliminaries  had  been  duly  complied  with. 

4  From  such  an  official  act,  required  and  authorized  only  after  certain 
preliminary  steps,  after  the  lapse  of  many  years  has  made  proof  of 
the  facts  by  ordinary  evidence  impossible,  a  presumption  arises  that 
such  steps  were  in  fact  taken. 

5.  Where  a  highway  is  shown,  extending  about  three  miles  practically 
without  deviation  from  straight  lines  except  such  as  are  explained 
by  topog^raphy,  substantially  corresponding  with  an  ancient  re- 
corded survey,  confined  by  fences,  existing  before  the  memory  of 
any  living  witness,  but  not,  so  far  as  appears,  before  such  recorded 
survey,  such  record  should  be  received  in  evidence  as  a  recording 
of  a  highway  in  compliance  with  the  statute  then  existing,  and 
when  received  raises  a  presumption  that  a  highway  as  therein  de- 
scribed was  duly  laid  out 

^  The  legal  opening  or  establishment  of  an  ancient  highway  may  be 
proved  by  hearsay  or  by  reputation;  and  where  such  reputation 
can  only  be  ascribed  to  a  recorded  survey  and  is  at  all  times  con- 
sistent with  it,  evidence  of  official  recognition,  and  of  declarations 
as  to  its  reputation,  as  a  legal  highway  by  abutting  owners  and 
others,  is  field  to  establish  the  legal  opening  thereof. 

7.  The  vital  principle  of  dedication  is  the  intention  to  dedicate,  and 
whenever  this  is  unequivocally  manifested  the  dedication,  so  far 
as  the  owner  of  the  soil  is  concerned,  is  complete,  but  if  any  rea- 
sonable consideration,  personal  to  himself,  exists  why  the  owner 
leaves  unenclosed  a  space  beside  a  highway,  it  will  tend  strongly 
to  rebut  the  inference  of  intention  to  dedicate. 

S.  The  changing  of  an  existing  fence  along  the  line  of  a  highway  was 
followed  by  thirty  years  nonenclosura  Held,  that  user  by  the  pub- 
lic, in  the  absence  of  some  act  or  acquiescence  on  the  part  of  the 
owner,  did  not  establish  the  intent  to  dedicate 

ik  Proof  of  user,  to  establish  a  prescriptive  right  to  land  outside  the 
limits  of  an  established  highway,  must  be  clear  and  definite,  and 
any  mere  deviation  beyond  the  bounds,  which  may  be  accounted 
for  by  topographical  difficulties  or  carelessness  of  travelers  as  to 
the  true  line,  must  be  presumed  not  to  be  adverse. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  Frank  M.  Fish,  Circuit  Judge.     Eeveraed, 

It  appeared  upon  the  trial  that  from  an  early  day  —  be- 
fore the  memory  of  any  of  the  Tritnesses,  which  ran  back 
as  far  as  1843  —  a  traveled  road  existed,  known  as  "  the  Ke- 
nosha and  Lake  Geneva  road,"  also  as  the  "  Bullin's  Bridge 
and  Lake  Geneva  road,"  coming  two  or  three  miles  from 
the  eastward,  and  crossing  a  creek  act  the  northeast  side  of 
Power's  Lake,  in  Kenosha  county,  running  thence  north- 
westerly to  a  point  in  the  county  line,  being  the  west  line 
of  section  7,  township  1  N".,  range  19  E.,  at  a  point  about  ten 
chains  south  of  the  quarter  stake.  The  north  shore  of  Power's 
Lake  is  a  few  rods  south  of  the  section  line  between  sec- 
tions 18  and  7,  which  is  the  present  town  line  between  the 
town  of  Wheatland  and  the  town  of  RandaUy  in  Kenosha 
county.  The  defendant  has  occupied  a  space,  partly  in  sec- 
tion 18  and  partly  in  section  7,  and  extending  from  said  road 
to  the  shore  of  said  lake,  a  distance,  as  occupied,  of  about 
ninety  feet  on  the  westerly  line  and  about  sixty  feet  on  the 
easterly  line,  a  portion  of  which  is  claimed  by  the  town  to 
be  part  of  the  highway.  Its  corners  are  designated  on  plat 
as  E.,  F.,  G.,  H.  In  a  duly  authenticated  record  book  of  the 
county  of  Eacine,  of  which  Kenosha  was  then  a  part,  there 
appear,  following  a  meeting  of  the  board  of  county  commis- 
sioners on  April  8,  1840,  surveys  of  several  roads,  among 
others  a  road  corresponding  substantially  with  the  course  of 
the  traveled  road  in  question ;  but  the  book  contains  no  rec- 
ord of  the  adoption  of  said  road  by  the  county  commission- 
ers nor  of  the  submission  of  any  report  of  viewers  w^ith 
reference  thereto.  This  was  adopted  into  the  highway  rec- 
ords of  Kenosha  county,  which  was  erected  out  of  Racine 
county  in  1850.  It  appeared  that  fences  were  built  certainly 
prior  to  1850,  and  by  one  witness  carried  back  to  1846  or 
earlier,  corresponding  substantially  with  the  road  described 
in  that  survey,  and  that  the  town  officers  recognized  and 
worked  it  from  a  very  early  day.    It  also  appeared  that  in 
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the  autumn  of  1840  the  county  commissioners  of  Walworth 
county  recognized  this  highway  as  laid  out  by  laying  out  a 
road  extending  from  its  terminus  to  Lake  Geneva,  and  de- 
scribing the  starting  point  as  a  place  on  the  county  line  at 
the  terminus  "of  a  highway  recently  run  from  BuUin's 
Bridge."  It  appeared  also  that  in  1894  the  town  of  Wheat- 
land, at  a  point  a  feAv  rods  northwest  of  the  premises  in  ques- 
tion, recognized  the  lines  of  that  highway  as  surveyed,  and 
corrected  deviations  of  travel  therefrom.  It  was  also  shown 
that  the  court  house  of  Racine  county  burned  in  1861,  and 
that  many  of  the  papers  with  reference  to  ancient  highways 
could  not  be  found.  The  record  book  in  question  showed 
that  the  first  two  or  three  years  of  the  existence  of  Racine 
county,  commencing  in  1838,  there  was  great  activity  in  the 
laying  out  of  highways,  great  numbers  of  petitions  being 
filed,  and  great  numbers  of  surveys  of  highways  being  re- 
corded. The  first  instance  in  said  record  book  where  a  sur- 
vey of  a  highway  is  recorded  occurs  under  the  following 
circumstances:  In  the  record  of  the  meeting  of  commission- 
ers it  is  stated  that  two  specified  highways  were  adopted. 
Immediately  following  the  record  of  the  meeting  is  recorded 
survey  of  those  highways  in  exactly  the  same  form  as  the 
survey  of  the  highway  in  question*  Thenceforward  a  ma- 
jority of  the  meetings  of  the  board  of  commissioners  are 
immediately  followed  by  the  record  of  surveys  of  one  or 
more  highways  in  exactly  the  same  form  as  those  following 
the  first  meeting,  but  with  no  entry  in  the  record  of  the 
meeting  itself  of  any  action  with  reference  thereto.  These 
records  are  entirely  indiscriminate  in  form;  some  of  them 
indicating  a  signature  by  a  surveyor,  some  indicating  an  ac- 
companying report  of  viewers,  and  some  of  them  without 
either.  Except  for  such  records,  there  is  no  record  of  the 
adoption  or  laying  out  of  any  highway  during  the  period 
while  the  subject  was  under  the  control  of  the  county  com- 
missioners.   Among  the  highways  thus  recorded  are  many 
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of  the  best  known  and  most  important  highways  in  Bacine 
and  Kenosha  counties,  and  among  the  six  which  are  recorded 
together,  including  the  one  in  question,  following  the  meet- 
ing of  April  8, 1840,  is  the  main  street  of  the  city  of  Bacine^ 
extending  from  the  public  square  northward  to  and  across 
the  river,  upon  which  were  located  all  the  early  business 
buildings  of  that  city,  and  on  which  is  now  located  the  city 
halL 


Powers  LaKe 


Upon  the  accompanying  diagram  the  lines  "WX  and  TZ 
indicate  the  location  of  the  highway,  as  so  recorded,  past 
the  property  in  question. 

At  an  early  day,  and  apparently  about  1846,  the  owner 
of  the  land  in  question,  together  with  a  considerable  tract 
to  the  north  and  west  of  it,  and  which  lay  on  both  sides  of 
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the  road,  ran  a  fence  on  the  north  side  very  nearly  approxi- 
mating a  line  two  rods  from,  the  center  of  the  road  accord- 
ing to  said  survey.  Afterwards  he  laid  a  fence,  irregular 
in  course,  along  the  southerly  side  of  said  highway,  which, 
to  the  northwestward  of  the  parcel  here  in  question,  de-^ 
fleeted  some  distance  southerly  from  the  surveyed  line  in 
order  to  accommodate  a  deflection  of  the  travel  made  nec- 
essary by  a  slough  impinging  on  the  northerly  side  of  the 
highway  as  surveyed.  After  thus  deflecting,  the  fence  re- 
turned more  nearly  toward  the  surveyed  line,  and  reached 
a  point  indicated  by  the  letter  "A"  upon  the  diagram^, 
where  there  is  a  tree  which  stands  about  ten  feet  south  of 
the  line  of  the  highway  as  surveyed.  From  that  point  the 
course  of  the  fence  to  the  lake  is  indefinite,  and  seems  not 
to  have  followed  any  line^  but  to  have  continued  southeast- 
ward and  southerly.  The  land  at  that  point  was  brushy  and 
sandy.  In  1867  and  1868,  one  Benson,  having  become  the 
owner  of  the  land  on  both  sides  of  the  road,  rebuilt  the  fence 
along  the  southerly  side  of  the  road  by  post  and  board  fence,, 
but,  instead  of  following  the  curve  of  the  old  fence  around 
to  the  point "  A,"  he  ran  it  more  to  the  southward  and  direct 
to  the  lake;  and  he  testified,  without  dispute,  that  he  did 
so,  not  with  the  intention  of  dedicating,  but  in  order  to  save 
fencing,  as  the  land  there  was  sandy  and  worthless  for 
pasture,  and  by  thus  running  straight  down  to  the  lake,  in- 
stead of  following  the  curve  of  the  old  fence,  he  saved  about 
four  lengths  of  fence.  Meanwhile  the  fence  on  the  northerly 
side  of  the  road  had  been  changed  from  time  to  time  in 
places.  At  the  point  of  the  slough  or  marsh  in  question  it 
was  moved  southerly  two  or  three  times,  in  order,  as  the 
person  moving  it  testified,,  to  make  a  better  path  for  cattle 
inside  the  fence.  Later  it  was  moved  still  further  south- 
ward, pretty  much  its  whole  length,  which  is  explained  by 
the  then  tenant  of  the  farm,  who  made  the  change,  by  the 
fact  that  he  understood  the  road  was  a  three-rod  road,  while, 
the  old  fence  was  adjusted  to  a  four-rod. 
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Upon  the  accompanying  diagram  the  dotted  line  south 
of  the  surveyed  highway  lines,  from  B  to  A  and  onward, 
indicates  approximately  the  line  of  the  old  rail  fence  exist- 
ing prior  to  1868,  and  so  old  at  that  time  that  another  fence 
was  substituted  for  it.  Its  location  is  not  definite,  except 
that  from  the  point  B  it  extended  past  the  tree  (A)  just 
about  ten  feet  south  of  the  highway  line,  and  thence  south- 
eastward through  the  present  location  of  defendant's  shed, 
which  is  located  in  the  northeast  corner  of  the  premises 
claimed  by  him,  and  thence  to  the  lake.  The  line  from  B 
to  D  represents  the  post  and  board  fence  built  by  Benson  in 
1868.  Some  time  about  1878  a  tenant  of  the  premises  dis- 
carded the  fence  from  C  to  D,  and  built  a  fence  from  C  di- 
rectly south  to  the  lake.  The  point  C  is  the  initial  point 
adopted  by  the  circuit  court  in  describing  the  south  line  of 
the  highway  as  adjudged.  About  1895  the  defendant,  hav- 
ing purchased  the  premises  above  mentioned,  built  a  house 
facing  the  lake,  which  extended  northward  approximately 
to  the  town  line.  He  built  a  picket  fence  about  five  feet 
southerly  from  the  line  of  the  highway  according  to  the 
recorded  survey,  and  in  the  northeast  comer  of  his  prem- 
ises built  a  wagon  shed,  the  northeast  corner  of  which  is 
about  one  foot  south  of  the  picket  fence  and  approximately 
on  his  east  line.  The  court  found  that  for  more  than  forty 
years  there  had  existed  a  highway  dedicated  and  thrown 
open  to  the  public  by  the  owners  of  the  property  on  both 
sides  thereof,  and  that  the  south  line  of  said  highway  com- 
menced at  the  point  C,  and  extended  along  the  line  of  the 
board  fence  of  1868.  He  made  no  finding  as  to  the  line  of 
the  highway  southeastward  from  the  point  C.  He  accord- 
ingly found  that  the  cottage  extends  about  thirty  feet  into 
said  highway,  that  the  picket  fence  and  shed  are  wholly 
within  said  highway,  and  that  said  structures  constitute  an 
obstruction  of  the  highway,  and  prevent  the  public  from 
traveling  over  the  same.  It  should  be  noted  that  of  the 
picket  fence  only  about  sixteen  feet  is  south  of  the  town 
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line  so  as  to  be  within  the  town  of  Randall,  It  further  ap- 
peared that  in  1894  one  McGarry,  then  owning  the  EoveJr 
stad  premises  and  other  property  to  the  westward,  had  some 
controversy  with  the  town  of  Wheatland,  as  a  result  of 
which  they  agreed  with  hira  upon  a  line  for  the  southerly 
side  of  the  highway  in  accordance  with  the  picket  fence 
above  described,  ^nd  three  or  four  feet  southerly  from  the 
line,  according  to  the  survey,  on  condition  of  his  grading  a 
suitable  track  across  the  slough,  which  he  accordingly  did, 
and  adjusted  his  premises  to  the  line  so  agreed  upon.  The 
preponderance  of  the  evidence  establishes  that  the  general 
coarse  of  travel  northerly  of  the  Rovdatad  premises  has  ex- 
tended over  the  space  between  the  present  picket  fence  and 
the  fence  on  the  north  side  of  the  street,  but  the  general 
course  thereof  has  been  such  that  the  picket  fence  impinges 
thereon  about  three  feet,  and  that,  after  passing  the  point 
A,  the  old  line  of  travel  deflected  southerly  from  the  sur- 
veyed line  in  order  to  pass  around  the  slough,  which  was 
impassable  until  1894.  There  is  evidence  of  occasional  travel 
turning  from  the  surveyed  line  and  passing  southerly  of  the 
tree  A.  No  work  has  ever  been  done  on  the  highway  op- 
posite the  RoveUtdd  premises,  the  soil  there  being  sandy  and 
gravelly,  so  as  not  to  require  working  as  much  as  other 
parts  of  the  road.  Other  parts  of  the  highway  have  been 
worked  by  the  town  authorities. 

The  court  rendered  judgment  enjoining  defendant  to  re- 
move all  structures  from  the  premises  north  of  the  line 
BC,  from  which  judgment  defendants  appeal. 

For  the  appellants  there  was  a  brief  signed  by  Cooper^ 
Simmons  cfe  NeUon^  counsel,  and  oral  argument  by  J.  B. 
Simmons,  They  contended,  inter  alia^  that  an  ancient  rec- 
ord, found  in  proper  custody,  having  the  appearances  of  gen- 
uineness and  of  being  made  at  the  time  it  purports  to  have 
been  made,  is  accepted  as  proof  without  other  authentica- 
tion, and  it  is  presumed  therefore  that  every  preliminary  act 
Vol.  105—27 
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required  to  entitle  such  record  to  be  made  was  legally  and 
properly  done.  Webster  v.  Boscaweuj  67  N.  H.  Ill;  Willey 
V,  Portsm^uth^  35  K  H.  303;  StaU  v.  AUtead^  18  K  H.  5&; 
Haywa/rd  v.  Bathj  38  N.  H.  179;  Enfield  v.  EUington,  67 
Conn.  459;  AldAch  v.  Griffith^  66  Yt.  390;  Bodge  v.  BriggSy 
27  Fed.  Eep.  160;  Stats.  1898,  sec.  2216J;  McClaakey  v.  Barr^ 

47  Fed.  Rep.  154;  Lessee  of  Ward  v.  Barrows^  2  Ohio  St.  241; 
Bank  of  U.  S.  v.  Dandridge^  12  Wheat.  64;  Santama  Z.  8,  <& 
L,  Go.  V.  Pendletouy  81  Fed.  Rep.  784;  Pendleton  v.  S/uiw, 
18  Tex.  Civ.  App.  439;  Applegate  v,  Lexington  <6  C.  O.  Jf. 
Co.  117  U.  S.  255;  BeU  v.  Brewster,  44  Ohio  St.  690.  In  the 
acquisition  of  a  highway  by  prescription,  the  user  must  be 
adverse  and  under  claim  of  right,  and  not  merely  permissive* 
Elliott,  Roads  &  S.  137;  Pentlamd  v.  Keep,  41  Wis.  490;  Oen- 
tleinen  v.  Soule,  83  Am.  Dec.  264;  Manrose  v.  Parker,  90  111. 
581;  State  v.  Welpton,  34  Iowa,  144;  State  v.  SchiJh,  47  Iowa, 
611.  User  and  fencing-out  would  not  make  a  highway  by 
dedication,  in  the  absence  of  express  proof  that  there  was 
an  intention  to  set  up  a  new  or  different  highway  from  that 
established  by  a  recorded  survey.  Elliott,  Roads  &  S.  92, 
97, 120;  5  Am.  &  Eng.  Ency.  of  Law,  398,  400-404;  State  v. 
Welpton,  34  Iowa,  144, 147;  Manrose  v.  Parker,  90  111.  581; 
Ayers  v.  Beidel,  84  Wis.  283.  When  the  situation  of  land 
is  such  as  to  indicate  that  it  does  not  form  a  part  of  the 
way,  although  it  may  be  alongside  of  the  way,  and  may 
be  used  by  the  public,  no  dedication  can  be  presumed, 
Avithout  strong  evidence  of  an  intent  to  devote  the  land 
to  the  use  of  the  public.  Elliott,  Roads  &  S.  131;  Gowen 
T.  Philadelphia  Exch.  Co.  40  Am.  Dec.  489 ;  Biddle  v.  Ashy 
2  Ashm.  211;  Griffin's  Appeal,  109  Pa.  St.  150;  9  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.),  40,  note;  Eozell  v.  Andrews,  lOS 
N.  T.  150;  Quinn  v.  Anderson,  70  Cal.  454;  Wheatfi^ld  v. 
Grundmann,  164  111.  250;  Omaha  v.  Havrver,  49  Neb.  1; 
Holly  Grove  v.  Smith,  63  Ark.  5 ;  De  GriUeau  v.  Frawley^ 

48  La.  Ann.  184;  Tut%oiler  v.  Kendall,  IIZ  A\2^.  664:  \  OUawa^ 
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V.  Ymtzer,  160  111.  509;  Steinauer  v.  TeU  City,  146  Ind.  490; 
Baker  v.  Squire,  143  Mo.  92;  9  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  36,  38;  O'ConneU  v,  Bowmom,  45  111.  App.  654. 

For  the  respondent  there  was  a  brief  by  Quarlea,  Spenoe 
cfe  Quarlee,  and  oral  argument  by  Oeo,  Lines.  They  con- 
tended, inter  aliay  that  the  record  of  the  highway  was  not 
admissible  in  evidence  as  an  ancient  document,  without  au- 
thentication, and  being  admitted  did  not  prove  the  laying 
out  on  the  lino  described  therein.  Elliott,  Eoads  &  S.  293, 
294;  WiUiame  v.  Oiblvn,  86  Wis.  147;  Dwmtan  v,  Jamestown, 
7  N".  Dak.  1;  Presoott  v.  Beyer,  34  Minn.  493;  Dolphin  v. 
PedUy,  "in  Wis.  469;  McKee  v.  Bull,  69  Wis.  657;  Meegan 
V.  Boyle,  19  How.  130;  Fell  v.  Young,  *63  111.  106;  Boyle  v. 
Chambers,  32  Mo.  46,  64;  Lau  v.  Mumma,  43  Pa.  St.  267- 
274;  MerriU  v.  Kalamazoo,  35  Mich.  218.  When  it  appears 
that  the  public  have  for  more  than  twenty  years  continu- 
ously occupied  the  land  in  question  as  a  highway,  without 
any  evidence  that  such  use  was  permissive  only,  the  pre- 
sumption is  that  the  use  was  adverse  from  the  beginning. 
Carmody  v.  Mvlrooney,  87  Wis.  552;  Wilkins  v.  N'icolai,  99 
Wis.  178;  Nelson  v.  Jacobs,  99  Wis.  547-559;  WoUman  v. 
Buehle,  100  Wis.  31 ;  Meyer  v.  Rope,  101  Wis.  123.  Defend- 
ants are  estopped  by  the  conduct  of  their  grantors  in  fenc- 
ing out  the  strip  in  question  and  permitting  the  public  to  use 
it  as  a  highway  without  question  for  more  than  twenty  years. 
Cunningham  v.  Hendricks,  89  Wis.  632;  Beuter  v.  Lcme,  94 
Wis.  300. 

Dodge,  J.  The  existence  and  limits  of  the  highway  as 
adjudged  to  be  obstructed  depend  upon  finding  2,  to  the 
effect  "  that  for  more  than  forty  years  last  past  there  has 
been,  and  now  is,  a  public  highway  running,  ,  •  .  which 
said  highway  was  at  some  time  more  than  forty  years  ago 
dedicated  and  thrown  open  to  the  public  by  the  owners  of 
the  adjacent  property  upon  both  sides  thereof,  and  said 
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highway  has  been  accepted  by  the  public,  and  has  been 
duly  worked  by  the  proper  public  authorities,  and  during 
all  the  time-  aforesaid  has  been  continuously  and  extensively 
used  and  traveled  by  the  residents  of  said  town  and  the 
public  generally;  that  the  south  line  of  said  road,  as  estab- 
lished by  the  evidence,  is  shown  by  a  dotted  line,  marked 
*  old  fence  line ' "  (line  CB  on  diagram).  This  finding  is 
ambiguous  in  several  of  its  elements.  It  clearly,  however, 
finds  as  fact  that  the  entire  highway  from  BuUin's  Bridge 
to  the  county  line  was  dedicated  and  not  laid  out;  and, 
secondly,  that  all  of  the  premises  north  of  the  line  CB  on 
the  above  diagram  were  dedicated  as  a  part  of  the  high- 
way more  than  forty  years  ago.  As  to  this  second  propo- 
sition, the  only  evidence  of  dedication  "  more  than  forty 
years  ago  "  is  the  fact  that  from  prior  to  1843  there  was  a 
traveled  road  on  substantially  the  course  of  the  survey;  that 
at  some  time  prior  to  1850  a  fence  was  built  along  the  north- 
erly line  thereof,  substantially  corresponding  with  the  north 
line  of  the  surveyed  road ;  and  that  at  some  later  time,  not 
fixed  but  soon  after,  an  irregular  rail  fence  was  built  south 
of  said  traveled  course,  varying  substantially  from  the  south 
line  of  the  surveyed  highway.  If  the  conclusion  of  dedica- 
tion is  predicated  upon  the  acts  of  the  owner  in  building 
fences  —  and  there  are  no  other  acts  of  his  from  which  to 
infer  animxts  dedicandi  —  it  is  contrary  to  the  undisputed 
evidence  as  to  the  location  thereof.  The  testimony  of  W.  S. 
Benson  and  Fred  Borck  is  uncontradicted  to  the  effect  that 
the  only  fence  built  south  of  the  traveled  way  forty  years 
ago  ran  past  the  tree  (A),  and  on  a  line  through  the  wagon 
shed  now  situated  in  the  extreme  northeastern  corner  of  the 
premises  claimed  by  the  defendant.  This  line  is  far  north 
of  that  described  in  the  findings,  and  is  such  as  to  exclude 
from  the  highway  all  of  the  defendant's  cottage,  and  some 
portion,  at  least,  of  the  wagon  shed  and  the  outhouse  ad- 
joining it  on  the  south.    If  the  evidence  on  this  subject 
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were  conflicting,  and  at  all  approximated  equality  of  pre- 
ponderance on  either  side,  the  finding  of  the  court  below 
must,  of  course,  control;  but  where,  as  here,  not  alone  the 
great  preponderance,  but  all  the  evidence,  is  contrary  to  the 
finding,  it  cannot  be  allowed  to  stand.  The  testimony  of 
Michael  Katzenberg  is  suggested  as  in  conflict  with  that  of 
Benson,  but  a  careful  examination  makes  the  contrary  clear. 
Katzenberg  testifies  to  a  fence  building  in  1867,  which  com- 
menced at  the  extreme  western  portion  of  Benson's  prem- 
ises, and  ran  southeastward  about  forty  rods.  This  would 
not  have  brought  him  even  to  the  point- B.  He  testifies  that 
from  the  end  of  said  forty  rods,  instead  of  continuing  a  post 
and  board  fence,  he  merely  repaired  and  left  in  place  the 
old  rail  fence,  and  that  he  left  that  region  of  country  in  the 
spring  of  1868,  and  knows  nothing  of  what  occurred  there- 
after. The  testimony  of  Benson  is  that  his  work  was  done 
in  1868;  that  he  commenced  at  about  the  present  McGarry 
cottage,  which  is  westward  of  the  point  B  and  consistent 
with  Katzenberg's  stopping  place,  and  continued  the  post 
and  board  fence  for  some  distance  along  the  line  of  the  old 
rail  fence,  and  then  deflected  therefrom,  and  ran  direct  to 
the  lake  on  the  line  BC.  We  are  constrained '  to  hold, 
therefore,  that  the  finding  of  a  dedication  of  all  north  of 
that  line  more  than  forty  years  ago  is  contrary  to  the  evi- 
dence, and  must  be  set  aside. 

We  next  come  to  the  consideration  of  the  other  portion  of 
the  finding,  to  the  effect  that  the  highway  generally  was 
dedicated,  as  distinguished  from  being  laid  out.  This  con- 
clusion was  undoubtedly  reached  by  the  trial  court  by  dis- 
missing from  his  consideration  the  record  of  survey  of  1840, 
as  counsel  on  both  sides  seem  to  agree.  If  he  had  given  it 
effect  as  a  record,  establishing  the  fact  that  a  road  was  laid 
out  according  to  the  course  there  described,  the  conclusion 
of  dedication,  of  course,  could  not  have  been  reached,  for 
the  acts  done  at  the  period  specified  in  the  finding  —  more 
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than  forty  years  ago  —  would  then  have  been  properly 
ascribed  merely  to  recognition  of  the  highway  laid  out,  and 
not  to  a  purpose  to  dedicate  one.  Manrose  v.  Parker,  90 
111.  581;  Larry  v,  Lunty  37  Me.  69. 

Upon  examining  the  force  of  this  record,  we  find  that  in 
184:0  the  law  vested  the  laying  out  of  highways  in  the  county 
board  of  commissioners.  The  procedure  consisted  in  a  peti- 
tion presented  to  them  by  ten  freeholders,  with  certain  speci- 
fied qualifications,  and  the  appointment  of  three  electors  as 
viewers.  The  viewers  were  required  to  take  an  oath,  to 
proceed  to  view  the  route  proposed,  and,  if  deemed  by  them 
of  public  utility,  to  lay  out  and  mark  such  road  on  the 
ground.  They  were  then  required  to  make  a  certified  re- 
port of  their  proceedings  to  the  next  ensuing  session  of  the 
county  board,  when  the  same  was  to  be  publicly  read,  "  arid, 
if  no  objections  be  made  to  such  proposed  highway,  the  said 
board  shall  cause  a  record  thereof  to  be  made,  and  order  the 
said  road  to  be  opened  and  repaired  a  necessary  width,  not 
exceeding  sixty-six  feet,  which  shall  thenceforth  be  a  public 
highway."  Terr.  Stats,  of  1839,  p.  107,  §  6.  The  county  of 
Kacine  was  organized  by  the  legislature  in  1838,  and  the 
first  meeting  held  April  2  of  that  year.  As  was  to  be  ex- 
pected in  a  new  and  sparsely  settled  but  rapidly  settling 
country,  the  question  of  the  location  of  highways  immedi- 
ately became  an  important  one,  and,  commencing  with  the 
meeting  of  June  25, 1838,  the  petitions  therefor  became  very 
numerous.  The  first  indication  in  the  records  of  the  laying 
out  of  any  highway  occurs  at  the  meeting  of  July  30,  the 
records  of  which  meeting  disclose:  "A  survey  of  the  road 
from  Southport  to  the  United  States  road  near  the  house  of 
Jesse  Foster  was  presented  and  approved.  Also  the  survey 
of  an  alteration  of  a  road  south  from  Southport  to  the  state 
line  of  state  of  Illinois,  presented  and  approved."  Immedi- 
ately following  the  record  of  this  meeting  appear  recorded  the 
surveys  of  these  two  roads.    The  first  is  simply  the  survey, 
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without  signature  of  surveyor  or  report  of  the  viewers.  The 
second  bears  the  signature  of  the  surveyor  and  the  state- 
ment, "  Surveyed  July  28th,  1838."  The  regular  meeting 
of  the  board  of  January  7, 1839,  is  immediately  followed  by 
the  survey  of  a  road  from  Beloit  to  Lake  Koshkonong,  bear- 
ing the  signature  of  the  surveyor,  and  also  report  of  the 
viewers,  in  the  following  words:  "To  the  Commissioners 
of  Racine  County:  We  have  viewed  and  surveyed  the  road 
from  Beloit  to  Lake  Koshkonong,  and  ask  the  same  to  be 
located.  Beloit,  2Tth  December,  1838."  The  records  of  the 
meeting  do  not  record  any  action  of  the  board  thereon.  A 
change  in  county  clerks  had  taken  place  between  these  two 
meetings.  Thence  onward  to  the  close  of  1841  appear  great 
numbers  of  surveys  of  roads,  many  in  forms  above  suggested ; 
some  bearing  a  certificate,  more  or  less  full,  by  the  viewers, 
but  few  of  them  going  further  than  to  certify  a  survey ; 
practically  none  of  such  certificates  even  purporting  to  set 
forth  the  proceedings  taken  by  such  viewers.  As  set  forth 
in  the  statement  of  facts,  the  meeting  of  April  8,  1840,  is  in 
like  manner  followed  by  the  surveys  of  six  roads,  whereof 
one  bears  a  certificate  by  viewers,  three,  including  the  road 
in  question,  the  formal  signature  of  the  surveyor,  and  two 
no  signatures  at  all.  At  various  preceding  meetings  are 
found  the  presentation  of  petitions  for  highways,  not  set 
forth  sufficiently  to  positively  identify  them  with  the  roads 
afterwards  surveyed,  although  the  one  for  the  road  in  the 
village  of  Racine,  recorded  at  the  same  time  and  in  the  same 
manner  as  the  one  in  question,  is  capable  of  identification; 
and  a  petition  signed  by  Bullin  may  well  have  related  to 
the  road  from  his  bridge  northwestward,  now  under  con- 
sideration. 

From  this  summary  of  the  situation  the  conclusion  seems 
to  us  irresistible  that  the  formal  entry  of  the  survey  of  a 
road  in  this  the  recognized  record  book  of  Racine  county, 
made  by  an  official  person,  can  have  been  due  to  no  other 
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purpose  than  to  comply  with  the  statute  above  recited,  com- 
manding that  the  road  be  recorded.  There  is  no  other  jus- 
tification for  the  county  clerk  to  incumber  the  official  rec- 
ords with  these  long  descriptions.  It  is  not  to  be  presumed 
that  a  formal  act  of  that  sort  is  a  wholly  vain  thing,  and,  if 
not  vain,  then  it  must  be  assumed  that  it  is  done  in  intended 
compliance  with  the  law.  A  very  strong  presumption  arises 
from  the  course  of  procedure  that  the  construction  placed 
by  the  county  officers  upon  the  statute  was  such  as  to  be 
satisfied  with  the  mere  recording  of  the  mirvey,  which  con- 
struction is  not  at  all  unreasonable,  inasmuch  as  all  that 
needs  to  be  positively  preserved  is  the  description  of  a  road 
so  as  to  define  the  location.  The  records  following  the  first 
meeting  show  that  a  recording  of  anything  more  than  the 
survey  was  not  understood  to  be  necessary.  The  fact,  also, 
that  of  all  the  important  highways  which  were  located  dur- 
ing the  first  three  years  of  the  country's  existence  no  other 
or  different  recording  was  made  than  as  to  the  road  in  ques- 
tion, renders  irresistible  the  conclusion  that  such  recording 
was  intended  as  and  supposed  to  be  the  official  act  required 
to  be  done  by  the  statute  when  all  the  preliminaries  had 
been  duly  complied  with.  From  such  an  official  act,  which 
is  required  and  authorized  only  after  certain  preliminary 
steps,  results  a  presumption  that  such  steps  were  in  fact  taken, 
when,  as  here,  the  lapse  of  many  years  has  made  proof  of 
the  facts  by  ordinary  evidence  impossible.  Van  Buren  v. 
Downing^  41  Wis.  122, 128;  State  v,  Alstead,  18  K  H.  59; 
Bojik  of  TJ.  S.  V.  Dandridge^  12  Wheat.  70;  Dodge  v,  Briggs, 
27  Fed.  Eep.  160;  Webster  v.  Boscawen,  67  N.  H.  111.  We 
conclude  that  this  record  should  have  been  received  as  a 
recording  of  a  highway  in  compliance  with  the  statute,  and 
that  it  raises  a  presumption  that  a  highway  as  therein  de- 
scribed was  duly  laid  out. 

Even  if  this  recorded  survey  were  not  sufficient  to  estab* 
lish  the  fact  of  a  legal  laying  out,  it  would,  as  respondent 
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concedes,  sa£9ce  to  define  the  course  of  a  highway,  shown 
by  other  evidence  to  have  been  established  legally.  Long 
occupation  and  use  of  a  highway  is  itself  strong  presumptive 
evidence  of  an  original  laying  out.  Elliott,  Eoads  &  S.  133, 
135;  Reed  v.  Northjield^  13  Pick.  94;  Webster  v.  Boscaw&n^ 
9:upra.  Here  we  have  a  highway  extending  some  three  miles, 
practically  without  deviation  from  straight  lines,  except  such 
as  are  explained  by  the  topography,  including  one  due  east 
and  west  course  more  than  a  mile  long,  which  is  inconsistent 
with  all  experience  in  establishment  of  highways  only  by 
travel;  a  highway  existing  before  the  memory  of  any  wit- 
nesses presented,  but  not,  so  far  as  appears,  before  the  survey 
of  1840;  and  confirmed  by  fences  located  very  early,  and 
substantially  corresponding  with  the  survey,  except  for  ex- 
plained deviations. 

The  legal  opening  or  establishment  of  an  ancient  high- 
way msyr  also  be  proved  by  hearsay,  or  even  by  reputation. 
2  Jones,  Ev.  §§  304,  305;  1  Greenl.  Ev.  (15th  ed.),  §  128; 
WUley  V.  Portsmouth,  35  N.  H.  303,  310;  Weister  v.  Bos- 
cawen,  supra.  In  the  autumn  of  the  same  year  as  the  sur- 
vey, this  road  is  recognized  as  a  laid-out  road  having  a 
definite  location  by  the  county  board  of  the  adjoining  county 
of  Walworth.  Upon  the  creation  of  Kenosha  county  out 
of  part  of  Eacine  county  in  1850,  it  is  recognized  as  one  of 
tlie  legal  highways,  and  the  survey  record  under  considera- 
tion was  included  among  the  "oflicial  highway  records"  of 
the  new  county.  In  1881  men  working  on  the  road  declared 
its  reputation  as  a  legal  highway  with  defined  three-rod 
limits.  In  1890,  Mr.  Eeed,  who  had  owned  the  land  on  both 
sides  from  1880,  declared  the  reputation  of  the  highway  as- 
one  having  legal  limits  substantially  in  accord  with  the  sur- 
vey, and  ascribed  that  reputation  to  statements  of  the  towft 
officers.  Finally,  in  1894,  the  town  officers  of  Wheatland 
recognized  it  as  a  road  having  legal  limits  different  from 
the  course  of  travel  where  the  same  had  been  deflected  ta 
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avoid  an  impassable  place,  and  applied  the  survey  in  ques- 
tion as  that  upon,  which  the  road  has  been  laid  out.  With 
absolutely  nothing  in  contravention,  this  reputation  and 
conduct  of  itself  would  suffice  to  prove  the  fact  that  the 
highway  in  question  had  been  legally  laid  out  by  proper 
authority;  and  as  it  commences  with  the  recording  of  the 
survey  in  question,  and  is  at  all  times  consistent  with  it, 
and  as  there  is  nothing  else  to  which  such  reputation  can  be 
ascribed,  we  conclude  that  such  character  is  established  by 
the  evidence  and  the  location  of  the  road  by  the  record  of 
the  survey  in  the  county  records. 

It  being  established  that  the  highway  in  question,  gener- 
ally speaking,  was  not  created  by  dedication,  and  that  the 
exact  locu^  in  quo^  being  outside  of  said  surveyed  highway, 
was  not  dedicated  in  the  original  fencing  out  of  the  road 
more  than  forty  years  ago,  the  judgment  cannot  stand,  un- 
less it  can  be  supported  by  some  subsequent  fact  sustained 
by  a  preponderance  of  the  evidence,  as  to  which  we  have 
no  finding  by  the  court  below  to  aid  us.  It  is  contended 
that  the  acts  of  the  owner  in  changing  the  fence  in  1868, 
followed  by  nearly  thirty  years  of  noninclosure  and  user, 
establishes  either  a  dedication  at  that  time,  or  establishes 
a  right  of  occupancy  for  a  highway  by  prescription.  Re- 
spondent's attitude  as  between  these  two  positions  is  not 
very  clearly  defined.  Dedication,  as  we  have  said,  rests 
upon  the  intent  of  the  dedicator.  User  alone  is  not  sufficient 
to  establish  that  intent,  but  must  be  accompanied  by  some 
act  or  acquiescence  on  the  part  of  the  owner.  Elliott,  Eoads 
&  S.  92;  Angell  &  ©.Highways,  §  151;  Gardin^  v.  Tis- 
ddUy  2  Wis.  194;  Eastland  v,  Fogo,  66  Wis.  133,  135;  Bates 
V.  Behit,  103  Wis.  90;  Chicago  v.  C,  JS.  L  &  P.  E.  Co.  152 
111.  561 ;  Harding  v.  Jasper^  14  Cal.  642, 649,  This,  of  course, 
does  not  mean  that  there  must  be  in  all  cases  direct  evidence 
of  an  expressed  intent,  but  that  the  events,  among  which 
long-continued  user  may  be  very  important,  create  a  firm 
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belief  that  the  owner  did  actually  intend  to  dedicate;  and 
these  events  may  be  strong  enough  to  overcome  direct  tes- 
timony of  the  owner  denying  such  intent,  for  such  testimony, 
being  to  a  mental  state  of  which  no  one  but  the  person  him- 
self can  have  any  knowledge,  yields  readily  to  acts  and  cir- 
cumstances inconsistent  therewith.  Elliott,  Eoads  &  S.  92 
€t  seq.  Such  intent  is  not,  however,  to  be  inferred  lightly, 
or  from  ambiguous  acts  open  to  other  construction.  An 
owner  should  and  must  have  the  right  to  deal  with  his  land 
as  he  will,  and  his  conduct  with  reference  thereto  should  be 
construed  most  favorably  to  the  retention  of  his  ownership, 
rather  than  to  relinquishment  thereof.  The  law  carefully 
protects  the  owner  from  devolution  of  title  for  other  pur- 
poses by  requiring  formal  writing  over  his  own  signature, 
and,  if  that  requirement  is  to  be  relaxed  in  case  of  dedica- 
tion to  the  public,  the  acts  necessary  to  accomplish  that  re- 
sult should  approximate  the  written  instrument  in  freedom 
from  uncertainty  as  nearly  as  possible.  Badeau  v.  Mead^ 
14  Barb.  339;  Cunningham  v.  Ilendricka^  89  Wis.  632.  The 
limits  of  the  doctrine  of  dedication  by  acts,  as  quoted  and 
adopted  from  Angell  in  Eastland  v.  Fogo^  %upra^  should  be 
kept  in  mind:  "The  vital  principle  of  dedication  is  the  in- 
tention to  dedicate, —  the  animus  dedicandiy — and,  whenever 
this  is  unequivocally  manifested,  the  dedication,  so  far  as 
the  owner  of  the  soil  is  concerned,  has  been  made."  While 
long  continued  user  by  the  public  is  a  very  persuasive  con- 
sideration, as  said  in  many  cases,  its  significance  depends 
greatly  on  the  circumstances,  the  character  of  the  land,  the 
shape  of  the  uninclosed  parcel,  the  character  of  the  use,  as 
whether  continuous  and  uniform  or  occasional,  whether 
passage  over  it  is  as  a  highway  or  only  in  the  nature  of  a 
wandering  from  an  adjoining  road, —  all  these  and  many 
other  circumstances  may  have  great  weight  in  determining 
whether  an  owner's  apparent  abandonment  of  his  property 
is  with  intent  to  dedicate  to  the  public  use  or  merely  to 
forego  the  use  of  it  himself  until  such  time  as  he  needs  it. 
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In  the  present  case  the  reason  of  the  deflecting  of  the  fence 
80  as  to  leave  open  the  premises  in  controversy  is  fully  ex- 
plained, and  is  entirely  reasonable  and  credible.  The  econ- 
omizing of  a  few  lengths  of  fence  was  doubtless,  in  1868, 
much  more  to  be  considered  than  any  gain  from  the  pasture 
of  a  brushy  and  sandy  knoll  immediately  adjoining  this  body 
of  water.  Again,  the  shape  of  the  premises  ^discarded  i& 
such  as  to  be  inconsistent  with  the  idea  of  dedication  as  a 
part  of  the  highway.  A  highway,  in  its  ordinary  concep- 
tion, is  a  strip  of  land  bounded  by  approximately  parallel 
boundaries  for  the  purpose  of  direct  travel.  It  does  not  in-^ 
elude  the  idea  of  bays  or  excrescences  on  either  side  of  it,  not 
within  the  direct  course  of  travel,  and  not  adapted  thereto, 
such  as  the  triangle  left  open  in  1868.  We  think  the  case 
falls  clearly  within  the  reason  stated  in  BiddU  v.  Ashy  2 
Ashm.  211,  220,  and  Grin's  Appeal,  109  Pa.  St.  150,  that 
if  any  reasonable  consideration,  personal  to  himself,  exists 
why  the  owner  leaves  uninclosed  a  space  beside  a  highway^ 
it  will  tend  strongly  to  rebut  the  inference  of  intention  to 
dedicate.  Again,  as  we  shall  more  fully  point  out  in  dis- 
cussing the  question  of  prescription,  there  has  been  no  such 
user  of  any  part  of  the  premises  inclosed  by  the  old  rail 
fence  and  thrown  open  by  the  fence  of  1868  as  to  imply  a 
consent  or  purpose  on  the  part  of  the  owner  that  they  should 
become  part  of  the  highway.  Almost  the  only  use  that  is 
shown  to  have  been  made  thereof  is  for  the  purpose  of  pen- 
ning and  \7asbing  sheep, —  a  use  inconsistent,  rather  than 
consistent,  with  a  road,  and  of  which  knowledge  by  the 
owner,  even  accompanied  by  consent,  would  hardly  at  all 
tend  to  indicate  that  the  premises  so  used  were  to  become 
highway. 

In  considering  the  question  of  prescription,  the  element  of 
consent  is,  of  course,  eliminated.  The  right  of  public  high- 
way by  prescription  is  predicated  upon  adverse  user  so  long 
continued  as  to  imply  a  presumption,  not  necessarily  of  a 
grant,  but  of  an  original  legal  establishment  of  the  high- 
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way.  Elliott,  Roads  &  S.  134;  Reed  v.  Norihfield,  13  Pick. 
94.  By  common  law  this  user  should  be  for  twenty  years 
to  establish  this  conclusion;  by  statute  (sec.  1294,  Stats. 
1898),  it  need  be  for  only  ten  years,  but  must  be  accom- 
panied by  working.  An  examination  of  all  of  the  evidence 
in  the  light  of  the  map  adopted  by  the  court,  glaring  it  its 
utmost  force,  establishes  no  customary,  nor  even  casual, 
travel  over  any  part  of  the  lands  in  controversy,  namely, 
♦hose  situated  within  the  town  of  Randall^  except  over  a 
strip  about  three  feet  wide  along  the  sixteen  feet  of  fenoe 
built  by  the  defendant  south  of  the  town  line.  There  is  evi- 
dence to  the  effect  that  the  main  traveled  track,  as  it  existed 
prior  to  1894,  was  invaded  about  three  feet  by  the  picket 
fence.  There  is  also  testimony  that,  after  passing  beyond 
this  sixteen  feet  toward  the  northwest,  travel  at  times  has 
deflected  to  the  left  so  far  as  to  pass  to  the  south  of  the  tree 
(A),  and  some  witnesses  carry  it  as  far  south  as  within  a 
couple  of  feet  of  the  north  end  of  the  house.  But  this  is  all 
outside  of  the  town  of  RamdaU^  and  within  the  triangle  in 
the  town  of  Wheatland,  and  therefore  is  not  involved  in  this 
controversy.  Such  travel  also  appears  to  have  been  only 
casual.  As  to  this  sixteen-foot  strip  three  feet  wide,  prac- 
tically parallel  to  the  course  of  travel,  the  evidence  is  by  no 
means  clear  how  long  that  travel  had  continued  in  the  same 
place.  It  is  shown  that  the  whole  road  north  of  the  Rovel- 
stad property  has  been  in  equally  good  condition  for  travel, 
has  never  required  any  repair  or  attention  from  the  town, 
and  that  the  travel  has  extended  at  different  times  all  over 
that  space,  even  to  the  line  of  the  north  fence  as  originally 
located,  a  rod  or  more  north  of  the  present  north  fence.  No 
witness  testifies  as  to  any  period  of  time  during  which  the 
course  of  travel  had  been  continuously  such  as  to  be  invaded 
by  defendant's  structures.  Proof  of  user,  to  establish  a  pre- 
scriptive right  outside  of  the  limits  of  an  established  high- 
way, should  be  clear  and  definite.    State  ex  rel.  LigKtfoot  v. 
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McCabe^  T4  Wis.  481,  484.  More  so  than  is  necessary  to  es- 
tablish the  use  of  a  general  strip  of  knd  as  a  highway, 
where,  although  the  travel  during  the  twenty  years  may 
have  been  distributed  over  its  whole  width,  and  not  per- 
sistently ever  any  part,  it  serves  to  prove  a  use  of  a  strip  of 
the  ordinary  width  as  highway.  BarUett  v.  Beardmore^  77 
Wis.  356.  AH  the  presumptions  are  against  the  acquisition 
of  rights  outside  of  those  limits.  The  public  welfare  does 
not  demand  that  highways  should  be  broadened  by  the  acts 
of  those  who  travel  ovot  them ;  and  any  mere  deviation  be- 
yond their  bounds,  which  may  be  accounted  for  by  topo- 
graphical diflBculties,  or  by  carelessness  of  travelers  as  to 
the  true  line,  will  be  presumed  to  be  not  adverse  and  not 
accompanied  by  a  claim  of  right,  more  strenuously  than  acts 
within  such  limits,  especially  when  such  deviations  have  not 
been  sanctioned  by  the  making  of  repairs.  Manroae  v.  Par- 
leer,  90  111.  581,  584;  State  v.  SchOb,  47  Iowa,  611,  613;  StaU 
ex  rd.  lAghifoot  v,  McCahe^  74  Wis.  481.  This  court  has  re- 
peatedly held  that  travel  tends  only  to  establish  the  exist- 
ence of  a  highway  of  the  ordinary  width  or  as  laid  out, 
although  it  may  cover  only  a  part.  Bartlett  v.  Bewrdmore^ 
supra;  State  v.  Wertzel,  62  Wis.  184.  Also,  that  deviation  of 
travel  from  the  laid-out  course  of  a  highway  has  no  effect 
to  change  it.  State  v.  Wertzely  supra;  Maire  v.  Kruse^  85 
Wis.  302.  We  find  no  sufficient  evidence  in  this  case  to 
establish  persistent  and  customary  adverse  use  or  occupa- 
tion, as  a  highway,  of  any  portion  of  the  premises  in  the 
town  of  BandaU  claimed  by  the  defendant,  for  a  period  of 
ten  years,  and  therefore  no  support  for  the  judgment  ap- 
pealed from. 

By  the  Cowrt, —  Judgment  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  complaint. 
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Sloctjm,  Appellant,  vs.  Head  and  others,  Eespondents. 

December  20, 1899 —February  f,  1900^ 

Corporations:  Incorporation:  Failure  to  comply  with  statutory  require- 
ments: Partnership:  Liability  of  organizers:  Estqppdr  Evidence. 

L  Under  sec.  4,  ch.  lia,  Laws  of  1874  (providing  that  artidee  of  incor- 
poration shall  be  signed  by  the  persons  forming  the  corporation, 
and  "a  copy  thereof,  verified  under  oath  "  by  two  or  more  of  the 
persons  signing  the  same  as  being  a  true  copy  of  the  original  arti- 
cles of  corporation,  shaU  be  recorded  in  the  office  of  the  register  of 
deeds),  the  recording  of  the  original  articles  of  incorporation,  in 
lieu  of  such  verified  copy»  is  not  such  a  compliance  with  the  statute 
as  will  enable  the  incorporators  to  avoid  liability  to  creditors  of 
the  corporation  as  copartners,  unless  such  creditors  dealt  with  them^ 
as  a  corporation,  in  which  case  they  would  be  estopped  to  claim 
against  them  as  copartners. 

2l  In  the  absence  of  bad  faith,  when  signers  of  articles  of  organization; 
organize,  hold  meetings,  elect  officers,  etc.,  as  a  corporation,  and  th& 
corporate  existence  is  not  challenged  by  the  state,  the  steps  taken 
are  sufficient  to  create  them  a  de  facto  corporation,  and  give  them^ 
rights  as  such  as  to  all  persons  with  whom  their  dealing  was  mu- 
tually understood  to  be  in  that  capacity. 

8.  Where  organizers  of  an  alleged  corporation  have  failed  to  compl^r 
with  one  of  the  express  conditions  of  incorporation,  evidence  of 
representations  by  the  person  in  charge,  who  conducted  the  busi- 
ness  with  plaintiff,  that  the  dealing  was  not  with  a  corporation, 
but  with  a  copartnership,  is  admissible. 

Appeal  from  a  judgment  of  the  circuit  court  for  Keno- 
sha county :  R  G.  Siebeoker,  Judge.    Reversed. 

The  plaintiff,  having  had  on  deposit  with  the  banking 
house  of  Dan  Head  &  Co.  at  Kenosha,  a  sum  of  money,  sues 
the  defendants,  alleging  them  to  be  copartners  comprising 
the  firm  of  Dan  Head  &  Co.  The  defendants  contend  that 
Dan  Head  &  Co.  was  a  corporation,  in  which  they  were 
stockholders  simply.  About  August  12,  1874,  eight  per- 
sons, including  some  of  the  defendants,  executed  articles  of 
incorporation,  under  ch.  113,  Laws  of  1874,  to  have  the 
name  of  Dan  Head  &  Co.  with  place  of  business  at  Kenosha,. 
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for  the  purpose  of  loaning  money  upon  securities  or  other- 
wise, discounting  of  commercial  paper,  receiving  deposits, 
dealing  in  exchange,  and  transacting  a  general  banking 
business,  with  usual  provisions  for  the  management  of  a 
corporation.  Those  articles  were  signed,  but  not  acknowl- 
edged, and  the  original  filed  for  record  in  the  office  of  the 
register  of  deeds  August  12, 1875.  On  September  5,  1876, 
that  original  paper  was  acknowledged  by  ail  of  the  signers, 
and  the  certificate  of  acknowledgment  before  a  notary  pub- 
lic was  filed  therewith  for  record  on  September  6,  1876.  It 
appeared  by  the  testimony  of  one  of  the  defendants  that 
the  business  of  Dan  Head  &  Co.,  bankers,  had  been  carried 
on  by  that  corporation  ever  since;  that  it  had  held  its  an- 
nual meetings,  elected  its  officers,  and  otherwise  acted  as  a 
corporation;  and  that  the  interest  of  the  various  parties 
therein  was  represented  by  stock  which  had  been  sold  and 
transferred  in  accordance  with  the  articles  and  by-laws  of 
the  corporation.  It  was  testified  that  at  a  time  when  plaint- 
iff loaned  the  money  to  Dan  Head  &  Co.  the  cashier,  Lewis, 
who  transacted  the  business,  informed  her  that  all  the  stock- 
holders were  partners,  and  all  responsible  for  the  money. 
The  court  rejected  offers  to  prove  a  declaration  of  partner- 
ship by  the  vice  president,  not  a  defendant;  also,  testimony 
of  plaintiff  that  she  understood  Dan  Head  &  Co.  were  a 
partnership,  and  that  she  was  dealing  with  them  as  such; 
and  also  periodical  affidavits  of  the  cashier,  filed  with  the  sec- 
retary of  state,  declaring  Dan  Head  &  Co.  to  be  a  copart- 
nership,—  all  of  which  rulings  were  excepted  to.  The  court 
directed  a  verdict  for  defendants,  upon  which,  after  mo- 
tion to  set  the  same  aside  and  grant  a  new  trial,  judgment 
was  entered,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  signed  by  IngaUs  dk 
IngaUs^  and  oral  argument  by  WaU<ice  Ingalls. 

For  the  respondents  there  was  a  brief  by  QuarleSy  Spence 
4&  Quarlesy  and  oral  argument  by  Oeorge  Lhies. 
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Dodge,  J.  Two  questions  are  ^presented  by  this  appeal: 
First.  Have  the  individuals  who  were  doing  business  under 
the  name  of  Dan  Head  &  Go.  taken  steps  necessary  to  con- 
stitute themselves  a  corporation  dejuref  Secondly.  If  not, 
had  they  taken  such  steps  towards  incorporation  in  good 
faith  as  constituted  them  a  corporation  de  facto^  and  was 
the  dealing  between  them  and  the  plaintiff  upon  the  under- 
standing  that  they  were  incorporated  ? 

1.  The  statute  under  which  it  was  attempted  to  organize 
was  ch.  113,  Laws  of  1874,  which  authorized  five  or  more 
persons  to  incorporate,  and  required  (sec.  4):  "The  articles 
shall  be  signed  by  the  persons  forming  such  corporation 
and  a  copy  thereof,  verified  under  oath  by  two  of  the  per- 
sons signing  the  same  as  being  a  true  copy  of  the  original 
articles  of  corporation,  shall  be  recorded  in  the  office  of  the 
register  of  deeds,"  etc.  The  organizers  of  Dan  Head  &  Co. 
adopted  and  signed  articles,  all  in  perfect  compliance  with 
this  statute,  but,  instead  of  a  verified  copy,  they  recorded 
the  original  articles.  Two  years  later  they  all  acknowl- 
edged the  execution,  and  the  notary's  certificate  was  at 
once  recorded. 

The  general  rule  governing  the  organization  of  corpora- 
tions is  that  the  procedure  prescribed  by  statute  must  be 
substantially  and  strictly  complied  with.  The  rights  of  ex- 
emption from  personal  liability  thereby  resulting  are  en- 
tirely statutory,  and  can  be  acquired  only  upon  the  terms 
specified  by  the  statute.  Bergeron  v.  SoihSj  96  Wis,  641. 
The  parties  before  us  failed  to  comply  with  the  requirement 
that  they  should  record  a  copy  of  their  articles,  verified  by 
two  of  the  signers  as  being  a  true  copy.  Instead  they  re- 
-corded  the  original.  Whether  the  record  of  the  original 
might  have  accomplished  the  same  purposes  of  publicity  as 
would  such  verified  copy  is  a  question  upon  which  opinions 
may  differ.  It  may  well  be  thought  that  the  record  of  a 
paper  bearing  no  evidence  of  authentication  by  any  official 
Vol.105— 28 
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lacks  elements  of  ostensible  authenticity  which  were  deemed 
by  the  legislature  necessary,  and  which  would  be  supplied 
by  the  presence  of  an  affidavit,  verified  before  a  competent 
officer,  that  the  paper  so  recorded  was  a  copy  of  an  existing 
original,  impliedly  thereby  authenticating,  by  oath,  the  ex- 
istence of  such  original.  If  two  opinions  may  be  held  as  to 
the  superior  advantage  of  one  method  over  another,  the 
question  was  one  for  resolution  by  the  legislature  and  not 
by  the  courts.  They  having  prescribed  the  copy,  with  the 
incidental  authentication  resulting  from  the  affidavit  thereto, 
it  is  not  for  the  courts  to  declare  something  else  sufficient, 
although  it  may  seem  to  them  equally  efficient.  The  stat- 
ute was  plain,  and  the  defendants,  to  secure  its  benefits, 
should  have  complied  exactly  with  this  requirement.  We 
are  persuaded  that  their  failure  so  to  do  prevented  them 
from  becoming  a  corporation,  and  left  them,  so  far  as  they 
did  any  business  in  association,  copartners,  and  liable  as 
such,  subject  to  the  exception  to  be  hereafter  discussed* 
Bergeron  v.  Hohha,  supra, 

2.  Inasmuch  as  no  imputation  is  thrown  upon  the  good 
faith  of  the  signers  of  the  above-mentioned  articles  of  as- 
sociation,  and  inasmuch  as  they  organized,  held  meetings, 
elected  officers,  etc.,  as  a  corporation,  we  have  little  doubt 
that  the  steps  taken  were  sufficient  to  create  them  a  de  facto- 
corporation,  and  to  give  them  the  rights  of  a  corporation  as 
to  all  persons  with  whom  their  dealing  was  mutually  under- 
stood to  be  in  that  capacity.  Spahr  v.  Farmers^  Bank,  94 
Pa.  St.  429;  Planters'  <b  M.  Bank  v.  Padgett,  69  Ga.  159; 
Gartdde  O,  Co.  v.  Maaywdl^  22  Fed.  Eep.  197.  It  is  not  nec- 
essary in  this  case  to  go  further  into  the  principles  which 
govern,  or  the  acts  which  may  constitute,  corporations  de^ 
facto.  The  subject  has  recently  been  discussed,  and  the^ 
authorities  fully  collated,  in  OUkey  v.  Sow,  a/nte,  p.  41. 

An  examination  of  all  the  authorities,  however,  limits  the 
immunity  which  may  be  claimed  by  those  who  have  in  good 
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faith  attempted  to  organize  and  do  business  as  corporations 
to  transactions  in  such  capacity.  The  reasons  of  the  prin- 
ciple are  well  stated  by  Judge  Bbewbb  in  Oartside  C.  Co. 
V.  Maawell^  supra^  substantially  as  follows:  "If  the  corpo- 
ration had  been  challenged  by  the  state,  its  exercise  of  cor- 
porate powers  would  have  been  enjoined ;  but  where  persons 
,  act  in  good  faith,  and  suppose  they  are  members  of  a  valid 
corporation,  and  transact  business  as  such,  and  the  corporate 
existence  is  not  challenged  by  the  state,  they  cannot  be  held 
liable  as  individuals.  If  one  deals  with  a  supposed  corpora- 
tion, with  what  all  persons  suppose  is  a  corporation,  he  can- 
not afterwards  turn  around  and  say,  ^Well,  I  dealt  with 
this  supposed  corporation,  I  thought  it  was  a  corporation,  I 
trusted  it  as  a  corporation,  but,  by  reason  of  failure  to  legally 
incorporate,  there  is  no  legal  corporation,  and  therefore  I 
will  hold  the  stockholders  personally  liable.' "  Their  im- 
munity is  founded  upon  good  faith,  and  upon  the  estoppel 
of  those  who  deal  on  the  basis  of  one  situation  to  assert  an- 
other for  the  purpose  of  enforcing  demands  to  which  they 
did  not  believe  themselves  entitled.  This  limitation  has 
been  maintained  by  those  courts  which  recognize  and  enforce 
to  its  fullest  extent  the  corporate  privileges  of  de  facto  cor- 
porations.: 

In  Guckert  v,  Hacke^  159  Pa.  St.  303,  plaintififs  performed 
building  work  under  a  contract  for  the  "  Hughes  &  Gaw- 
throp  Co."  The  individuals  composing  that  alleged  com- 
pany had  made  a  certificate  of  incorporation,  presented  it  to 
the  governor,  and  obtained  a  charter  or  patent,  but  had 
neglected  to  record  the  certificate  in  a  specified  public  office. 
The  court,  after  holding  this  omitted  step  essential  to  their 
existence  as  a  corporation  dejure^  said:  "Failure  to  record 
was  failure  to  comply  with  one  of  the  express  conditions  of 
incorporation,  and  consequently  of  exemption  from  liability. 
It  may  be  conceded  that,  had  plaintiff  dealt  with  defend- 
ants as  a  corporation,  he  would  have  been  estopped  from 
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claiming  against  them  in  any  other  capacity,  even  though 
they  failed  to  record  their  charter.  But  it  is  not  pretended 
that  he  had  any  knowledge  of  the  existence  of  the  charter, 
and  there  was  certainly  nothing,  either  in  the  name  under 
which  they  did  business  or  in  their  conduct,  which  should 
have  put  him  upon  inquiry.  In  these  circumstances,  he  was 
amply  justified  in  dealing  with  them  as  partners.  It  wasx 
through  their  default,  not  his,  that  they  were  so  treated,  and 
it  would  be  manifest  injustice  that  he  should  lose  his  ad- 
mittedly honest  claim."  This  doctrine  was  reaffirmed  in 
New  York  Nat  E.  Bank  v.  CroweU,  177  Pa.  St.  313,  320. 

In  the  case  before  us,  the  plaintiff  offered  to  prove  that 
the  man  who  was  in  charge  of  the  business  of  this  concern 
(conducted,  by  the  way,  under  a  name  which  indicated  a 
partnership  rather  than  a  corporation),  and  through  whose 
hands  the  treasury  of  the  corporation  had  received  her 
money,  represented  that  the  dealing  was  not  as  a  corpora- 
tion, but  as  a  partnership.  She  also  offered  to  prove  that 
she  had  no  knowledge  of  any  incorporation,  and  dealt  with 
Dan  Head  &  Co.  as  a  copartnership.  These  offers  were 
rejected.  We  are  persuaded  that  the  rule  indicated  by  the 
authorities  above  cited  is  the  true  one, —  that,  in  order  that 
immunity  shall  result  from  ostensible  incorporation,  that 
fact  must  have  been  apparent  to  the  parties  in  the  individ- 
ual dealing.  The  principle  that  parties  who  associate  them- 
selves together  in  business  for  mutual  profit  are  copartners, 
unless  they  comply  with  the  statutory  requirements  to  make 
them  a  corporation,  still  exists,  subject  only  to  the  limita- 
tion above  specified.  Bergeron  v.  Hoiha,  96  Wis.  648.  The 
question  of  whether  or  not  the  dealing  by  which  the  plaint- 
iff's money  passed  to  Dan  Head  &  Co.,  if  it  did  so  pass,  was 
upon  the  mutual  understanding  that  that  concern  was  a 
corporation,  should  have  been  submitted  to  the  jury;  and 
her  testimony,  offered  and  ire jected,  upon  that  subject,  should 
have  been  admitted",  as  also  the  verified  declarations  through 
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several  years  of  the  men  in  charge  of  the  business,  under 
their  election  as  president  and  cashier.  The  direction  of  a 
verdict  for  the  defendants,  as  also  the  rejection  of  plaintiffs 
evidence  and  of  the  affidavits  filed  with  the  secretary  of 
state,  was  error,  for  which  the  judgment  must  be  reversed. 
By  the  Court. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Tbompozyksei,  Beqpondent,  vs.  Struck,  imp.,  Appellant. 

January  9 — February  f ,  1900. 

Mortgage:  Priority:  Agency, 

On  application  to  C  for  a  loan,  G.  induced  plaintiff  and  H.  to  furnish 
the  mone^r,  and  thereupon  G.  took  separate  mortgages  for  the 
amount  each  contributed,  both  mortgages  running  to  C.  as  mort- 
gagee, he  and  the  mortgagor,  neither  plaintiff  nor  H.  being  present, 
agreeing  that  the  mortgage  for  plaintiff  should  be  the  first  mort- 
gage. Both  mortgages  were  executed,  delivered,  and  recorded  at 
the  same  time,  and  afterwards  assigned  to  plaintiff  and  H.  re- 
spectively. In  an  action  to  foreclose  plaintiff*s  mortgage,  R's  as- 
signee was  made  a  defendant,  as  claiming  an  interest  in  the  prem- 
ises subordinate  to  plaintiff's  lien.  JSeZd,  that  C.  was  an  agent  of 
the  mortgagees,  respectively,  and  his  agreement  was  in  legal  ef- 
fect an  agreement  of  H.,  made  with  full  knowledge  of  the  facts, 
and  binding  on  him  and  his  assignee  in  the  absence  of  a  showing 
that  H.'s  assignee  was  a  bona  fide  purchaser,  for  value,  without 
notice  of  such  agreement 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed, 

V.  W,  Sedy^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Fieling  <&  KHU- 
leay  and  oral  argument  by  0,  J.  Fiehing, 

Cassoday,  C.  J.  This  action  was  commenced  June  24, 
1897,  to  foreclose  a  note  and  mortgage  for  $500  and  interest. 
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brought  against  the  mortgagors  and  the  detenda^ut ^Gtistav 
Struck^  as  the  holder  of  a  subsequent  mortgage  for  $300, 
and  against  another  defendant  having  a  subsequent^interest 
or  lien  upon  the  premises.  The  lis  pendens  was  filed  therein 
June  25, 1897,  and  after  the  complaint  had  been  filed  therein. 
All  the  defendants  made  default,  except  Struck,  who  an- 
swered by  way  of  admissions,  denials,  and  counter  allega- 
tions to  the  effect  that  the  lien  of  his  mortgage  was  not 
subordinate  to  the  lien  of  the  plaintiff's  mortgage,  but  that 
both  notes  and  mortgages  were  made,  executed,  and  deliv- 
ered at  the  same  time,  and  that  botb  mortgages  were  re- 
corded at  the  same  time,  and  that  the  lien  of  neither  mort- 
gage was  prior  to  that  of  the  other,  but  that  both  stood  upon 
an  equality. 

At  the  close  of  the  trial  it  appeared,  either  from  the  un- 
disputed evidence  or  the  findings  of  the  court,  in  effect,  that 
the  mortgagors  applied  to  one  Czerwinski  to  procure  a  loan 
for  them  of  $800;  that  Czerwinski,  having  induced  the  plaint- 
iff to  loan  $500,  and  one  Charles  Hahn  to  loan  $300,  met  the 
mortgagors  October  22,1894;  that  both  notes  and  mortgages 
were  made,  executed,  and  delivered  by  the  mortgagors  to 
Czerwinski  on  that  day,  and  at  the  same  time, —  the  $500  note 
and. mortgage  running  to  the  plaintiff,  and  the  $300  note  and 
mortgage  running  to  Charles  Hahn ;  that  neither  the  plaintiff 
nor  Charles  Ilahn  was  present  at  the  time;  that  Czerwinski 
had  then  received  $500  from  the  plaintiff  to  make  his  loan, 
and  three  days  afterwards  he  received  from  Charles  Hahn 
a  check  for  $300  to  make  his  loan;  that,  at  the  time  of  the 
execution  and  delivery  of  the  notes  and  mortgages  to  Czer- 
winski, he  had  informed  the  mortgagors,  and  it  was  under- 
stood between  them,  that  the  note  and  mortgage  to  the 
plaintiff  for  $500  was  to  be  the  first  mortgage,  and  that  the 
note  and  mortgage  to  Hahn  for  $300  was  to  be  the  second 
mortgage;  that  Czerwinski  continued  to  hold  both  mort- 
gages until  November  13, 1894,  when  he  recorded  both  mort- 
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gages  at  1:46  p.  m., —  the  plaintiflTs  mortgage  in  Volume 
336  of  Mortgages,  on  page  50,  and  Hahn's  mortgage  in  the 
same  volume,  on  page  51 ;  that  Czerwinski  only  paid  to  the 
mortgagors  a  small  part  of  the  money  at  the  time  of  the  de- 
livery to  him  of  the  notes  and  mortgages,  but,  according  to 
an  understanding  between  them  at  the  time,  retained  most  of 
the  money  until  after  the  mortgagors  had  completed  a  build- 
ing on  the  mortgaged  premises,  about  to  be  constructed  or 
then  in  process  of  construction,  and  when  completed  the 
same  was  paid  over  to  them;  that  both  notes  and  mortgages 
were  payable  three  years  after  date;  that  the  interest  on 
the  plaintiff's  mortgage  was  at  seven  per  cent,  per  annum,  and 
was  payable  semi-annually,  and  that  by  reason  of  the  default 
in  the  payment  thereof  the  plaintiff  notified  the  mortgagors 
June  17,  1897,  that  he  had  elected  to  declare  the  whole 
amount  due,  under  the  usual  clause  of  the  mortgage  author- 
izing the  same;  that  December  3, 1894,  Charles  Hahn,  for 
value  received,  duly  sold,  assigned,  and  delivered  the  note 
and  mortgage  so  payable  to  him  to  the  defendant  Struck^ 
and  that  such  assignment  was  duly  recorded  December  14, 
1896;  that  the  interest  on  the  Hahn  note  and  mortgage  was 
at  seven  per  cent,  per  annum,  and  was  payable  annually ; 
and  that,  by  reason  of  default  in  the  payment  thereof.  Struck 
notified  the  mortgagors  August  4, 1897,  that  he  had  elected 
to  declare  the  whole  amount  due  and  payable.  Upon  such 
facts  the  trial  court  found  that  the  plaintiff's  mortgage  was 
the  first  mortgage,  and  the  prior  lien  upon  the  premises, 
and  that  Struck^ %  mortgage  was  the  second  mortgage,  and 
subject  and  subordinate  to  the  plaintiff's  mortgage,  and  or- 
dered the  usual  judgment  of  foreclosure  and  sale  accord- 
ingly. From  the  judgment  so  entered  the  defendant  Struck 
brings  this  appeal. 

The  mortgagors  negotiated  with  no  one  in  respect  to  either 
of  the  loans  or  mortgages,  except  Czerwinski.  Neither  of 
the  mortgagees  was  present  at  the  time  of  the  execution  or 
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delivery  of  the  notes  and  mortgages,  or  either  of  them.  No 
one  represented  or  appeared  in  behalf  of  either  of  such  mort- 
gagees during  such  negotiation,  nor  at  any  time  during  the 
execution  or  delivery  of  such  notes  and  mortgages,  or  either 
of  them,  except  Czerwinski.  Czerwinski  must  be  regarded 
as  the  agent  of  such  mortgagees,  respectively,  in  negotiat- 
ing such  loans  and  receiving  such  notes  and  mortgages, 
Czerwinski's  agreement,  with  full  knowledge  of  the  facts,, 
that  the  plaintiff's  mortgage  should  be  the  first  mortgage^ 
and  a  prior  lien  upon  the  premises  to  the  Hahn  mortgage^ 
was  in  legal  effect  the  agreement  of  Hahn,  with  full  knowl- 
edge of  the  facts,  and  hence  binding  upon  him.  Thus,  it 
was  held  in  New  York  at  an  early  day  that  "  although  two 
mortgages  upon  the  same  premises,  given  to  different  per- 
sons, bear  the  same  date  and  are  acknowledged  at  the  same 
time,  if  it  appears  that  it  was  the  agreement  and  intention 
of  all  parties  that  one  of  the  mortgages  should  have  a  pref- 
erence over  the  other,  so  as  to  be  a  prior  lien  upon  the  prem- 
ises, the  law,  for  the  purpose  of  carrying  into  effect  that 
intention,  presumes  that  the  mortgage  which  was  intended 
to  be  preferred  was  delivered  first."  Jones  v,  Phdpa^  2  Barb. 
Ch.  440.  To  the  same  effect.  Freeman  v.  Schroeder,  43  Barb. 
618;  GUman  v.  Moody ^  43  N.  H.  239;  Mut  Z.  Ins.  Co.  v. 
Sturgea^  33  N.  J.  Eq.  328.  This  has  been  held  to  be  so  even 
where  the  mortgage  so  postponed  was  first  recorded.  Higler 
V.  Lights  90  Pa.  St.  235.  So  it  was  held  in  New  York  that 
"  where  two  mortgages  upon  the  premises  are  recorded  at 
the  same  time,  and  each  mortgagee  is  cognizant  of  the  giv- 
ing of  the  other  mortgage  at  the  time  that  he  takes  his  own, 
the  recording  acts  have  no  application  to  the  case,  in  respect 
to  the  question  of  priority."  Jones  v.  Phdps^  2  Barb.  Ch. 
440.  This  is  in  harmony  with  the  rulings  of  this  court. 
Butler  V.  B<mh  of  Mazeppa^  94  Wis.  351.  There  is  nothing 
in  the  record  to  indicate  that  the  plaintiff's  mortgage  was 
not  to  be  the  prior  lien  upon  the  premises.    In  one  of  the 
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"New  York  cases  cited  it  was  held  that  the  assignee  of  such 
second  mortgage  had  no  greater  right  than  his  assignor  pos- 
-sessed  to  disturb  the  lien  of  the  prior  mortgage.  Freeman 
V.  SchroedeVy  43  Barb.  618.  But,  assuming  that  there  might 
be  circumstances  which  would  give  the  assignee  of  a  second 
mortgage  a  prior  lien  upon  the  premises,  yet  there  is  noth- 
ing in  the  record  to  indicate  that  Struck  was  a  honajide  pur- 
chaser for  value,  without  notice  of  the  agreement  that  the 
plaintiff's  mortgage  should  be  first  and  the  Hahn  mortgage 
second.  Bu&er  v.  Bank  of  Mazeppa^  94  Wis.  351,  and  cases 
there  cited.  We  must  hold  that  the  plaintiff's  mortgage 
was  the  prior  lien  upon  the  premises. 

By  the  Gcv/rt, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Pabst  Bbbwikg  Company,  Appellant,  vs.  Mslhs  and  others^ 
Respondents. 

Janvuary  9— February  S,  1900, 

Partition:  Cotenancy:  Estates  in  remainder. 

Under  seo.  8101,  Stats.  1808,  no  one  can  enforce  partition  unless  he  has 
an  estate  in  possession  as  one  of  the  cotenants  thereof;  hence  the 
owner  in  fee  of  an  undivided  seventh,  and  of  a  life  estate  in  the 
remaining  six  sevenths,  cannot  maintain  partition  against  the  own- 
ers in  fee  oC  said  remaining  six  sevenths,  subject  to  plaintiff's  life 
estate  therein. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutherland,  Judge.    Affirmed, 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Winkler^  FlamderSy  Smithy  Bottum  cfe  VilaSy  counsel. 

For  the  respondents  there  was  a  brief  hy  Bloodgood^  Kem- 
per cfe  Bloodgoody  attorneys,  and  Francis  Bloodgoody  of  coun- 
sel, and  oral  argument  by  Frajicia  Bloodgood. 
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WiNSLcrw,  J.  The  plaintiflf  brings  an  action  for  the  par- 
tition of  real  estate,  alleging  ownership  in  fee  of  an  undi- 
vided one  seventh  thereof,  and  a  life  estate  for  the  life  of 
another  in  the  remaining  six  sevenths;  also,  that  each  of  the 
six  defendants  owns  an  undivided  one  seventh  in  fee,  sub- 
ject to  such  life  estate.  A  general  demurrer  to  the  com- 
plaint was  sustained,  and  the  plaintiff  appeals. 

The  demurrer  was  rightly  sustained.  Our  statute  pro- 
vides (sec.  3101,  Stats.  1898):  "All  persons  holding  lands  as 
joint  tenants  or  tenants  in  common  may  have  partition 
thereof  by  civil  action  in  the  manner  provided  in  this  chap- 
ter. Such  action  may  be  maintained  by  any  person  who 
has  any  estate  in  possession  of  the  lands  of  which  partition 
is  sought,  but  not  by  any  one  who  has  only  an  estate  therein 
in  remainder  or  reversion."  The  object  of  this  statute  was 
plainly  to  settle  and  obviate  the  disputes  and  difSculties  at- 
tending the  joint  occupancy  of  lands,  and  to  sever  the  un- 
divided possession,  so  that  each  person  entitled  to  such  pos- 
session should  thereafter  have  a  right  to  the  sole  possession 
of  a  certain  part  of  the  property,  instead  of  a  general  right 
with  the  other  cotenants  to  the  possession  of  the  whole. 
Such  was  the  object  and  purpose  of  the  English  statutes 
of  partition.  Under  those  statutes  no  one  could  enforce 
partition  unless  he  bad  aii  estate  in  posaessiony  as  one  of 
the  cotenants  thereof.  Freeman,  Cotenancy  &  P.  (2d  ed.), 
§§440,  446;  Seiders  v.  Giles,  141  Pa.  St.  92.  The  law  was 
so  stated  by  this  court  in  Morse  v.  Stoekman,  65  Wis.  36-44, 
and  the  authorities  were  there  collated.  Our  statute  goes 
no  further  than  this.  The  partition  statute  of  Michigan  is 
almost  identical  in  its  language,  and  has  received  this  con- 
struction. Metcalfe  v.  Miller ,  96  Mich.  459.  See,  also.  Sav- 
age V.  Sa/oage^  19  Oreg,  112;  StmneweU  v,  Taylor ^  6  Cush. 
478. 

In  the  present  case  there  is  no  joint  possession  to  be  di- 
vided.   The  plaintiff  has  the  sole  right  of  possession  of  the 
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entire  premises.  There  are  no  cotenants  in  possession,  or 
entitled  to  possession,  so  long  as  the  life  estate  remains  m 
esse.  There  being  no  cotenancy  in  possession,  the  only  joint 
or  common  interest  between  the  plaintiff  and  the  defend- 
ants is  that  existing  between  them  as  remaindermen  or  re- 
versioners. By  the  express  terms  of  the  statute,  a  remain- 
derman or  reversioner  cannot  in  that  capacity  maintain  the 
action. 

It  is  true  that  in  some  states  it  has  been  held  that  statu- 
tory actions  for  partition  maybe  brought  by  remaindermen. 
ScoviUe  V.  Milliard,  48  111.  453;  Cook  v.  Webb,  19  Minn.  167; 
Smith  V.  Gaines^  38  N.  J.  Eq.  65.  But  these  decisions  were 
all  based  upon  statutes  entirely  different  from  ours,  and 
placed  upon  the  ground  that  the  statutes  expressly  or  im- 
pliedly authorized  the  maintenance  of  such  actions.  This 
consideration  renders  any  discussion  of  such  cases  unprofit- 
able. 

£y  the  Court. —  Order  aflarmed. 
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ents,  vs.  Geoegb  C.  Ceibb  Company  and  others,  imp., .. 

AppeUants.  }«f       «3| 
January  9 — February  f ,  1900. 

Appeal:  Res  ad  judicata:  Remedies:  Pleading:  Multifariousness:  Prayer 

for  relief. 

1  Where  on  appeal  a  coinplaint  has  been  held  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  the  question  as  to  whether  it  con- 
tained more  than  one  cause  of  action  was  necessarily  involved  and 
decided  in  reaching  the  conclusion  on  which  the  decision  was 
grounded,  and  was  therefore  res  adjudicata  when  presented  as  the 
primary  subject  for  adjudication  on  the  second  appeal,  although  it 
was  not  raised  for  consideration  on  the  former  appeal 

SL  The  wronged  party  to  an  action  may  be  entitled  to  several  kinds  of 
relief,  even  where  there  exists  but  a  single  primary  right,  a  corre- 
<q)onding  primary  duty,  and  a  failure  to  perform  that  duty. 
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8.  In  testing  a  complaint  to  determine  whether  it  is  single  or  double- 
as  regards  primary  rights,  the  different  objects  in  view  by  the 
pleader,  as  indicated  by  the  prayer  for  relief,  are  of  no  significance, 
except  to  aid  in  construing  the  allegations  and  in  clearing  up  ob- 
scurities that  may  exist,  as  to  wh,ether  or  not  he  intended  to  state 
facts  showing  a  violation  of  distinct  primary  rights. 

4  Where  there  is  no  obscurity  in  that  regard,  the  statement  of  facta 
upon  which  the  prayer  for  relief  is  based  cannot  be  enlarged  by 
what  follows  in  the  prayer,  even  though  it  be  appropriate  to  several 
distinct  causes  of  action. 

Appeals  from  orders  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.     Ajfi/rmed. 

Appeals  from  orders  overruling  separate  demurrers  to  the 
complaint,  each  grounded  on  the  proposition  that  such  com- 
plaint states  several  causes  of  action  that  cannot  be  properly 
joined.  The  complaint,  by  appropriate  allegations,  sets  forth 
that  each  of  the  plaintiffs  is  a  creditor  of  the  defendant  cor- 
poration, the  Oeorge  C,  Cribb  Company;  the  amount  of  the 
indebtedness  as  to  each ;  that  the  action  is  brought  in  behalf 
of  the  plaintiffs  as  creditors  of  such  corporation  and  of  all 
persons  similarly  situated;  that,  after  the  indebtedness  men- 
tioned accrued,  the  officers  and  directors  of  the  corporation, 
named  as  defendants,  in  breach  of  their  duties  as  such  to 
the  corporation,  wasted  and  misapplied  its  assets  and  con- 
verted the  same  to  their  own  use  and  to  the  use  of  the  de- 
fendant corporation,  the  Crihb  Carriage  Company^  which 
last-named  corporation  is  alleged  to  have  been  formed  by 
such  officers  and  directors  in  aid  of  a  scheme  formed  by  them 
to  remove  the  assets  of  the  George  C.  Cribb  Company^  with- 
out consideration,  from  its  control  and  beyond  the  reach  of 
its  creditors,  which  scheme  was  carried  out,  leaving  the 
debtor  corporation  wholly  insolvent.  All  the  various  steps 
resorted  to,  to  effect  the  scheme  above  stated,  are  set  forth 
in  the  complaint,  together  making  a  good  cause  of  action  in 
equity  at  the  suit  of  creditors,  against  the  officers  of  the 
Oeorge  C,  Cribb  Company  and  the  corporation  and  persons 
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who  fraudulently  obtained  the  property  of  such  company  as 
alleged,  or  some  part  thereof,  to  set  aside  the  alleged  fraud- 
ulent transfers  and  compel  an  accounting  by  such  officers  of 
their  official  management  of  the  affairs  of  the  corporation 
so  far  as  necessary  to  protect  the  plaintiffs  as  creditors  and 
protect  all  other  persons  similarly  interested.  The  complaint 
contains  a  prayer  for  relief  to  that  effect,  and,  in  addition, 
for  judgment  against  the  George  C,  Crihh  Company  in  favor 
of  the  South  Bend  Chilled  Plow  Compcmy  for  the  amount 
claimed  to  be  due  to  it,  and  similar  judgments  in  favor  of 
the  St,  Pcml  Plow  Compway  and  the  Western  Wheeled  Scraper 
Company  respectively. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  WinTder^  FlanderSy  Smithy  Bottum  <b  Vilas. 

For  the  respondents  there  was  a  brief  by  A.  G,  Weissert 
and  K  M.  Mc  Vicker,  attorneys,  and  W.  J.  Turner ^  of  coun- 
sel, and  oral  argument  by  Mr.  Turner. 

Mabshall,  J.  The  complaint,  in  all  essential  parts,  is  the 
same  as  that  considered  on  the  first  appeal  in  this  case,  re- 
ported in  97  Wis.  230.  While  the  question  here  raised  was 
not  presented  for  consideration  there,  it  was  necessarily  in- 
volved and  was  decided  in  reaching  the  conclusion  upon 
which  the  decision  was  grounded ;  and  the  result  is  there- 
fore res  adjudicata  of  the  same  question,  presented,  as  it 
noAv'is,  as  the  primary  subject  for  adjudication.  Case  v. 
Hoffma/ny  100  Wis.  334;  Quackenhush  v.  W.  AM.  E,  Co.  71 
Wis.  472;  Wells,  Ees  Adjudicata,  §217.  It  is  said  that, 
"  Every  proposition  assumed  or  decided  by  the  court,  lead- 
ing up  to  the  final  conclusion,  and  upon  which  such  conclu- 
sion was  based,  was  as  effectually  passed  upon  as  the  ulti- 
mate question  which  was  finally  solved."  Trustees  Sch.  Dist. 
V.  StooTcery  42  N.  J.  Law,  115.  That  rule  applies  to  a  second 
presentation  of  a  question  in  this  court  on  demurrer  to  the 
same  complaint.    Noonan  v.  Orton^  27  Wis.  300;  Mre  Be- 
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partment  of  Oshkoah  v.  Tutiie^  50  Wis.  552;  Ellis  v.  N,  P. 
R.  Co.  80  Wis.  459;  Schoerdeler  v.  Burkha/rdt^  94  Wis.  575. 
On  the  first  appeal  the  ground  of  demurrer  was  insufficiency 
of  facts  to  constitute  a  cause  of  action.  In  reaching  a  con- 
clusion as  to  that,  the  character  of  the  complaint  and  the 
cause  of  action  stated  therein,  if  any,  were  necessarily  con- 
sidered, and  the  result  was  that  the  complaint  stated  a  cause 
of  action  against  the  officers  of  the  Oeorge  C.  Cribh  Com- 
pany for  misuse  of  the  property  of  the  corporation  to  the 
injury  of  its  creditors,  and  for  which  such  creditors  were 
entitled  to  relief  under  the  statutes,  sees.  3237,  3239,  Stats. 
1898.  It  was  held  that,  though  there  were  many  historical 
matters  stated  in  the  complaint  in  connection  with  facts 
essential  to  the  purpose  of  the  pleader,  the  purpose  appeared 
with  reasonable  certainty  to  be  to  redress  a  wrong  to  the 
corporation  in  which  the  creditors  were  interested,  and  for 
which  they  were  entitled  to  a  remedy  in  the  manner  sought. 

Notwithstanding  the  foregoing,  some  observations  on  the 
merits  of  the  question  presented  will  not  be  out  of  place, 
and  may  be  helpful  in  other  cases. 

As  has  often  been  said  by  this  court,  the  test  of  whether 
there  is  more  than  one  cause  of  action  stated  in  a  complaint 
is  not  whether  there  are  different  kinds  of  relief  prayed  for 
or  objects  sought,  but  whether  there  is  more  than  one  pri- 
mary right  sought  to  be  enforced  or  one  subject  of  contro- 
versy presented  for  adjudication.  Gaffer  v.  Marsdeiiy  101 
Wis.  598.  In  every  cause  of  action  there  must  exist  a  pri- 
mary right,  a  corresponding  primary  duty,  and  a  failure  to 
perform  that  duty.  The  result  may  be,  and  often  is,  that 
the  wronged  party  is  entitled  to  several  kinds  of  relief.  The 
fact  that,  in  such  circumstances,  in  his  action  to  enforce  the 
right  denied,  the  plaintiff  prays  for  full  relief,  combining 
several  elements  or  objects,  does  not  render  the  complaint 
open  to  demurrer  on  the  ground  of  multifariousness.  In 
testing  a  complaint  to  determine  whether  it  is  single  or 
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double  as  regards  primary  rights,  the  diflferent  objects  in 
view  by  the  pleader,  as  indicated  by  the  prayer  for  relief, 
are  not  controlling.  They  are  of  no  significance  whatever, 
except  to  aid  in  construing  the  allegations  of  the  pleader 
and  in  clearing  up  obscurities  that  may  exist,  as  to  whether 
he  intended  to  state  facts  showing  a  violation  of  distinct 
primary  rights,  or  not.  When  there  is  no  obscurity  in  that 
regard,  the  statement  of  facts  upon  which  the  prayer  for  re- 
lief is  based  alone  speaks,  and  if  the  language  shows  presen- 
tation for  adjudication  of  a  single  controversy,  it  cannot  be 
enlarged  by  what  follows  in  the  prayer  for  relief  even  though  . 
it  be  appropriate  to  several  distinct  causes  of  action. 

Applying  what  has  been  said  to  the  pleading  in  this  case, 
but  one  cause  of  action  can  be  discovered  which  the  pleader 
is  seeking  to  enforce,  and  that  is  to  compel  the  officers  of 
the  Oeorge  C.  Cribl  Corrypwny  to  account,  for  their  official 
conduct  in  the  management  and  disposition  of  the  funds  and 
property  of  the  corporation,  for  the  benefit  of  its  creditors. 
That  involves,  necessarily,  an  adjudication  as  to  the  amount 
of  the  claims  of  the  respective  creditors,  whether  plaintiffs 
or  defendants,  and  the  rights  of  parties  who  are  the  guilty 
participants  with  the  officers  of  the  corporation  in  fraudo- 
lently  disposing  of  or  wasting  its  property.  The  facts  pleaded 
show  a  single  cause  of  action,  as  indicated,  with  such  clear- 
ness that  the  scope  of  the  prayer  for  relief  cannot,  by  any 
rule  of  construction,  change  it  to  a  statement  of  two  primary 
rights  violated  and  the  presentation  of  two  primary  contro- 
versies for  adjudication.  The  result  is  that  the  orders  ap- 
pealed from  must  be  affirmed. 

By  the  Court —  Orders  affirmed. 
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|105       448      GuETZKow,  Eespondent,  vs.  The  Michigan  Mutual  Life 
1^55  uu  *i88  Insubancb  Compant,  Appellant. 


!  f  n  6        a^l  January  9 — February  f ,  1900. 


Life  insurance:  Forfeiture:  Premium  note:  Exteninon  of  time  of  pay- 
ment. 

1.  Where  a  life  insurance  policy  provided  that  a  note  might  be  given 

for  premiums,  and  that  the  effect  of  default  in  the  payment  of 
such  note  was  to  suspend  the  right  to  recovery  for  any  loss  occur- 
ring pending  the  default,  Jieldt  that  the  insured  had  the  right  to 
pay  such  extension  note  at  any  time  after  it  was  due,  and  before 
loss,  and  tliat  when  so  paid  no  forfeiture  occurred. 

2.  Where  a  life  insurance  company,  prior  to  the  maturity  of  an  annual 

premium,  had  insisted  that  the  insurance  was  terminated,  and 
could  not  be  revived  except  by  furnishing  a  health  certificate,  on 
grounds  which  it  could  not  nuiintain,  it  cannot  predicate  a  forfeit- 
ure upon  an  omission  by  the  insured  to  pay  an  annual  premium, 
which  its  own  conduct  has  helped  to  bring  about 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.     Affirmed. 

Plaintiff's  decedent,  Henry  Guetzkow,  held  a  policy  upon 
his  own  life,  issued  by  the  defen^lant  company,  dated  De- 
<5ember  14, 1894,  conditioned  upon  the  payment  of  an  annual 
premium  of  $186.50  on  or  before  noon  of  the  14th  day  of 
December  in  each  year.  It  recognized  that  the  time  of  pay- 
ment of  these  premiums  might  be  extended  by  the  giving  of 
notes,  and  that  such  notes  should  be  deemed  not  payment 
but  only  extensions,  "  and,  if  any  such  note  or  any  renewal 
thereof  shall  not  be  fully  paid  when  due,  then  for  any  loss 
occurring  while  such  note  or  other  obligation  remains  due 
and  unpaid  the  company  shall  not  be  liable."  It  also  pro- 
vided :  "  No  agent  has  authority  to  deliver  a  renewal  receipt 
upon  this  policy  after  the  day  when  the  [annual]  premium 
falls  due,  without  at  the  same  time  taking  a  certificate  of 
good  health  of  the  insured."    The  premium  of  December  14, 
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1894,  was  duly  paid.  The  premium  of  December  14, 1895, 
was  extended  by  the  giving  of  notes,  of  which  the  last  one, 
of  $55,  was  due  November  14  op  15,  1896.  On  November 
12,  before  this  note  was  due,  the  insured  being  then  con- 
fined to  the  house  by  illness,  his  brother  Louis  Guetzkow 
went  to  the  state  agent  of  the  company,  Noyes,  who  held 
this  note  for  collection,  and  asked  for  an  extension  of  a  week 
or  two,  which  was  accorded  him  upon  condition  of  giving 
his  own  duebill  for  the  amount,  which  he  gave.  On  No- 
vember 25  the  same  Louis  Guetzkow  tendered  the  money. 
The  agent  demanded,  as  a  condition  of  receiving  it,  a  health 
certificate,  which  Louis  told  him  he  could  not  give,  as  his 
brother  was  sick.  The  agent  persisted  in  the  refusal  unless 
that  condition  was  complied  with.  About  ten  days  after 
the  25th,  Noyes  came  to  Louis  Guetzkow's  room  and  offered 
to  return  the  duebill,  when  Louis  told  him  he  wanted  to 
pay  it.  He  replied  that  he  could  not  accept  payment,  and, 
throwing  the  duebill  on  the  porch,  went  away.  Shortly 
after  the  25th,  another  brother,  Rudolph,  endeavored  to  per- 
suade the  agent  to  accept  the  money,  but  he  still  insisted  on 
a  health  certificate.  The  annual  premium  of  $136.50  due 
December  14, 1896,  was  not  paid.  Rudolph  Guetzkow  tes- 
tifies that  the  reason  for  omitting  such  payment  was  the  re- 
fusal already  made  to  accept  the  balance  of  the  former  one 
without  a  health  certificate.  On  January  9, 1897,  a  further 
tender  of  payment  of  the  $55  note  was  made  to  the  agent, 
Noyes,  and  refused;  and  on  January  11th  a  tender  was  made 
of  the  annual  premium  of  ^136.50,  and  refused.  On  Janu- 
ary 13  the  agent,  Noyes,  came  to  the  office  of  Guetzkow's 
attorney,  Mr.  O.  T.  Williams,  and  requested  payment  of  the 
$55  note,  which  Mr.  Williams  at  once  made  by  his  check, 
and  at  the  same  time  offered  to  pay  the  premium  of  $136.50 
which  was  due  under  the  policy  December  14, 1896,  which, 
however,  the  agent  refused  to  accept.  Henry  Guetzkow 
died  on  January  21, 1897. 
Voi*  105—29 
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At  the  close  of  the  plaintiflf's  evidence  both  parties  rested^ 
and  both  moved  for  a  direction  of  the  verdict.  The  court 
directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of 
the  policy  less  the  $136.50  unpaid  premium  and  interest^ 
for  which  amount  judgment  was  entered,  from  which  the 
defendant  appeals. 

W.  J.  Kershaw^  for  the  appellant,  contended,  inter  alia^ 
that  a  motion  for  nonsuit  should  have  been  granted,  because 
the  third  annual  premium  had  not  even  been  tendered  until 
nearly  a  month  after  it  became  due.  Tlwmjpson  v.  Ins.  Co. 
104  U.  S.  252;  Lantz  v,  Vermont  Z.  Ins.  Co.  139  Pa.  St.  546; 
Marvin  v.  Universal  L.  Ins.  Co.  85  N.  Y.  278;  Lamb  v.  Pru- 
dential Ins.  Co.  22  App.  Div.  (K  Y.),  552.  There  was  ne> 
waiver  or  estoppel  in  collecting  the  balance  due  on  the  sec- 
ond annual  premium.  Joliffe  v.  Madison  M.  Ins.  Co.  39  Wis- 
111;  Schimp  v.  Cedar  Bapids  Ins.  Co.  124  111.  354;  Man- 
dego  V.  Centennial  M.  L,  Asso.  64  Iowa,  134. 

For  the  respondent  there  was  a  brief  by  Geo.  L.  WiU- 
iams^  and  oral  argument  by  Mr.  Williams  and  Mr.  A.  B, 
May. 

Dodge,  J.  The  question  presented  is  whether  there  was. 
any  evidence  to  go  to  the  jury  to  establish  a  forfeiture  of 
the  policy  sued  on.  No  such  condition  resulted  from  de- 
fault in  the  payment  of  the  extension  note  of  $55,  whether 
we  hold  the  extension  of  that  note  on  November  12  eflfeot- 
ive  or  not;  for  by  the  terms  of  the  policy  the  only  effect  of 
such  default  was  to  suspend  the  right  of  recovery  for  any 
loss  occurring  pending  the  default.  The  insured  had  the^ 
right  to  pay  such  extension  note  at  any  time  after  it  was. 
due,  and  before  loss.  He  tendered  such  payment  on  the 
25th  of  November,  and  in  fact  made  such  payment  on  the 
13th  day  of  January,  and  before  his  death. 

But  it  is  contended  that  the  failure  to  pay  the  annual  pre- 
mium on  December  14  terminated  the  policy.    Doubtless^ 
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'  such  failure  would  accomplish  that  result,  unless  it  be  ex- 
cused. Prior  to  that  time  the  company  had  insisted  that 
the  insurance  was  terminated,  and  could  not  be  revived  ex- 
cept by  furnishing  a  health  certificate,  which  confessedly 
the  insured  was  unable  to  do.  If  the  position  of  the  com- 
pany was  right,  the  tender  of  the  annual  premium  at  its 
maturity  on  December  14  would  have  been  utterly  futile. 
The  same  reasons  which  led  the  company  to  refuse  the  pay- 
ment of  the  $55  would  also  lead  it  to  refuse  the  premium, 
as  in  fact  it  did  when  tendered.  The  insured  could  no  more 
furnish  a  health  certificate  on  December  14  than  on  No- 
vember 25.  The  rule  of  law  is  maintained  with  great  una- 
nimity that  one  party  cannot  predicate  a  forfeiture  upon 
an  omission  by  the  other  which  his  own  conduct  has  helped 
to  bring  about;  that  the  declaration  that  a  policy  of  insur- 
ance is  already  forfeited  will  constitute  a  sufficient  justifi- 
cation for  the  omission  to  tender  subsequently  accruing  pre- 
miums or  instalments,  upon  the  ground  that  the  assured  is 
justified  in  believing  that  no  tender  would  be  accepted,  and 
the  formality  is  therefore  unnecessary ;  that  the  law  will  not 
require  the  doing  of  a  vain  thing.  2  Joyce,  Ins.  §  1123; 
Shaw  V,  Rejncblic  Z.  Ins.  Co.  69  K  Y.  286;  Girard  L.  Ins. 
Co.  V.  Mut  Z.  Ins.  Co.  86  Pa.  St.  236;  Nat.  Mut.  Ins.  Co.  v. 
Home  Ben.  Soc.  181  Pa.  St.  448.  We  are  satisfied  that  the 
defendant's  conduct  justified  the  insured  in  believing  that 
the  annual  prenrium  Avould  not  be  accepted  on  December 
14  without  a  health  certificate,  and,  within  the  rule  of  law 
above  stated,  he  was  therefore  excused  from  making  that 
tender,  and  is  in  precisely  the  same  situation  as  if  it  had 
been  made;  from  which  results  the  conclusion  that  no  for- 
feiture of  the  policy  had  taken  place,  but  that  it  was  in  full 
force  at  the  time  of  his  death.  No  other  defense  being  ten- 
dered, and  there  being  being  no  conflict  in  the  evidence,  the 
court  below  was  justified  in  directing  the  jury  to  render  a 
verdict  for  the  plaintiff. 
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The  foregoing  is  the  only  error  urged  upon  us  by  argu- 
ment, although  seventeen  are  assigned.  As  frequently  stated, 
this  court  will  not  ordinarily  examine  assignments  of  error 
which  the  appellant  does  not  deem  worthy  of  argument 
either  orally  or  in  his  brief. 

By  the  Court, —  Judgment  affirmed. 


AVsoHSELBEBa,  A  ppellaut/ YS.  Michleson  and  others,  Re- 
spondents. 

Jarvaary  10  —  February  S,  1900* 

Appecddble  orders:  Parties, 

Where  W.,  an  officer  of  an  insolvent  corporation,  commenced  an  ao- 
tion  to  dissolve  and  wind  up  its  affairs,  and  a  receiver  was  there- 
upon appointed,  a  subsequent  order  therein  substituting  creditors 
as  plaintiffs,  and  making  aU  the  officers,  including  W.,  parties  de- 
fendant, is  not  a  final  order  affecting  a  substantial  right,  or  an 
order  in  effect  determining  the  action  and  preventing  a  judgment 
from  which  an  appeal  might  be  t^ken.  within  the  meaning  of 
subd.  1,  2,  sec.  8069,  Stata  1898,  and  is  therefore  not  appealabla 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Appeal  dismissed. 

For  the  appellant  there  were  briefs  by  Fish^  Cary^  Upham 
<&  JSlaok,  attorneys,  and  W.  J.  TuvTier^  of  counsel,  and  oral 
argument  by  A,  L,  Gary, 

C.  R,  Tan  Alstiney  for  the  receiver. 

J.  B,  Doe^  for  the  respondents. 

Cassoday,  C.  J.  On  July  23, 1898,  the  Home  Building  & 
Loan  Association  was,  upon  the  application  of  Jidius  Wechr 
selbergy  one  of  its  stockholders  and  officers,  by  apt  proceed- 
ings and  an  order  of  the  court,  placed  in  the  hands  of  a 
receiver,  who,  upon  giving  the  requisite  bond,  took  posses- 
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sion  of  all  the  assets  and  property  of  such  corporation.  On 
August  6, 1898,  an  order  was  entered  therein  enjoining  each 
and  every  creditor  of  the  corporation  from  commencing  any 
action  at  law  or  in  equity  against  the  corporation,  and 
ordering  all  of  its  creditors  to  become  parties  to  that  action, 
and  to  exhibit  their  respective  claims  against  it,  and,  in  de- 
fault, to  be  precluded  from  all  benefits  of  the  orders  and 
judgments  to  be  entered  therein,  and  requiring  the  receiver, 
to  give  notice  accordingly.  Upon  the  petition  of  twelve  of 
such  creditors,  having  claims  aggregating  about  $15,000,  on 
behalf  of  themselves  and  all  others  similarly  situated  who 
might  choose  to  come  in  and  become  parties  thereto,  and  an 
affidavit  of  Julivs  Weohadberg  and  A.  W.  Hard,  the  receiver, 
in  opposition  thereto,  the  trial  court,  April  15, 1899,  made 
an  order  to  the  effect  that  the  petitioners,  and  all  other 
stockholders  or  creditors  of  the  Home  Building  &  Loan  As- 
sociation who  might  choose  to  join  with  them  as  parties 
plaintiff  therein,  be,  and  they  were  thereby,  made  parties 
plaintiff  in  and  to  the  action;  that  the  name  of  Jvlivs  Week- 
&€lberg  be,  and  the  same  was  thereby,  stricken  from  the  rec- 
ord as  plaintiff;  that  he  and  nine  others  therein  named,  who 
Avere  or  had  been  officers  or  directors  of  the  Home  Building 
&  Loan  Association,  be,  and  they  were  thereby,  made  par- 
ties defendant  in  the  action;  that  such  petitioners,  together 
with  any  and  all  other  stockholders  or  creditors  of  such  as- 
sociation who  might  choose  to  join  with  them  in  so  doing, 
be,  and  they  were  thereby,  permitted  and  authorized  to 
amend  the  summons  and  the  complaint  therein  by  making 
such  petitioners,  and  such  other  stockholders  and  creditors 
as  might  choose  to  join  with  them  in  so  doing,  plaintiffs,  and 
by  joining  with  the  association  in  the  amended  summons 
and  amended  complaint  all  of  the  officers  and  directors  of 
the  association  therein  named,  including  Juliiis  Wechaelhergj 
as  defendants,  and  to  so  amend  the  complaint  as  to  set  forth 
all  facts  which  showed  or  tended  to  show  any  liability  of 
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any  of  such  officers  or  directors  to  pay  any  sum  of  money 
then  due  and  owing  from  the  association  to  any  of  its  stock- 
holders or  creditors,  and  to  set  forth  all  facts  which  showed 
or  tended  to  show  any  liability  of  any  of  such  officers  or  di- 
rectors to  any  stockholders  or  creditors  of  such  association 
who  might  become  a  party  to  the  action,  upon  any  ground 
or  for  any  cause,  with  such  other  facts  as  might  be  material 
to  the  action,  for  the  purpose  of  charging  the  parties  thereby 
made  defendants,  or  any  of  them,  or  any  officer  or  director 
of  such  corporation,  for  any  liability  incurred  by  law,  and 
for  the  winding  up  of  the  affairs  of  the  corporation  and  the 
distribution  of  its  assets;  that  the  order  made  August  6, 1898, 
be,  and  the  same  was  thereby,  modified  in  so  far  as  any  of 
its  provisions  were  in  conflict  with  the  order  of  April  15, 
1899,  and  not  otherwise;  and  that  a  copy  of  such  order  be 
served  upon  the  attorneys  for  Julius  Wechadherg  and  the 
attorney  for  the  receiver.  From  the  order  so  entered,  and 
the  whole  thereof,  the  plaintiff,  Julius  Wechselberg^  brings 
this  appeal. 

In  Cunningham  v.  Wechselberg^  ante^  p.  359,  it  was  held 
that  there  could  be  but  one  winding-up  suit  to  settle  the 
affairs  of  the  corporation,  and  that  in  such  suit  all  the  rights 
of  creditors  and  all  the  liabilities  of  officers  and  stockhold- 
ers were  to  be  worked  out.  Accordingly  the  several  peti- 
tioners filed  their  respective  claims  against  the  corporation 
in  the  action,  and  thereby  became  parties  to  the  action. 
Sec.  3227,  Stats.  1898.  By  the  order  appealed  from,  the 
petitioners  were  made  plaintiffs  in  the  action  against  the 
officers  and  directors  of  the  corporation,  including  Julius 
Wechselberg^  who  had  been  the  president  thereof.  The  first 
question  presented  is  whether  such  order  is  appealable. 
Counsel  for  the  appellant  contends  that  it  is  "  a  final  order 
affecting  a  substantial  right  made  in  a  special  proceeding," 
within  the  meaning  of  subd.  2,  sec.  3069,  and  therefore  is  ap- 
pealable.   This  court  has  repeatedly  held,  in  effect,  that  an 
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application  to  be  made  a  party  is  a  special  proceeding,  and 
that  an  order  refusing  such  application  is  a  final  order  af- 
fecting a  substantial  right,  within  the  meaning  of  that  stat- 
ute, since  the  applicant  can  have  no  appeal  from  the  judg- 
ment to  be  finally  rendered  in  the  action.  Carney  v.  Gleiss- 
ner^  62  Wis.  497;  Morse  v.  Stockmom^  65  Wis.  36;  Ellis  v.  S. 
W.  Z.  Co.  94  Wis.  531;  J^at.  D.  Co.  v.  Seidel,  103  Wis.  489. 
But  where  the  appellant  is  himself  a  party  to  the  action, 
and  hence  has  an  opportunity  to  appeal  from  any  judgment 
entered  therein,  such  order  bringing  in  new  parties  is  not  a 
*^ final  order  affecting  a  substantial  right,"  within  the  mean- 
ing of  the  second  subdivision  of  the  section;  nor  is  it  an 
order  which  "  in  effect  determines  the  action  and  prevents 
a  judgment  from  which  an  appeal  might  be  taken,"  as  pro- 
rided  in  the  first  subdivision  of  the  section.  Smith  v.  Sootty 
93  Wis.  453;  Reinhart  v.  Fire  Asso,  93  Wis.  452;  Cook  v. 
Menasha,  95  Wis.  215;  Nat.  D.  Co.  v.  Seidel,  103  Wis.  489. 
We  must  hold  that  the  order  in  the  case  at  bar  is  not  ap- 
pealable. 
By  the  Court — The  appeal  is  dismissed. 
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January  10  —  F^brvary  S,  1900, 

Bands:  Material  modification  of  contraxit:  Discharge  of  sureties. 

Defendants,  as  sureties,  signed  a  bond  guaranteeing  the  faithful  per- 
formance of  a  building  contract  which  provided  that  fifteen  per 
cent  of  the  value  of  material  and  labor  furnished  should  be  re- 
tained until  the  contract  was  wholly  fulfiUed.  The  contract  price 
was  $3,675.  There  being  $275  in  value  of  the  contract  unper- 
formed, plaintiff  paid  the  contractor  in  full  In  an  action  on  the 
bond,  held,  that  such  payment  was  a  substantial  modification  of 
the  contract  by  the  principals,  without  the  consent  of  the  sure- 
ties, and  hence  relieved  them  from  liability. 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Reversed, 

This  is  an  action  to  recover  against  the  defendants  as  sure- 
ties upon  a  bond.  The  facts  were  practically  undisputed,  and 
are  in  brief  as  follows :  The  plaintiff,  desiring  to  build  a  house, 
made  a  contract  therefor  with  Graham  Bros.,  contractors, 
the  same  to  be  built  according  to  plans  and  specifications 
made  by  one  Eschweiler,  an  architect,  the  full  contract  price 
being  $3,675.  The  contract  provided  that  payments  were 
to  be  made  from  time  to  time,  in  amounts  up  to  eighty-five 
per  cent,  of  the  value  of  the  material  then  furnished  and  the 
labor  then  performed;  the  final  payment  to  be  made  within 
thirty  days  after  the  contract  was  fulfilled,  all  payments  to 
be  made  upon  written  certificates  of  the  architect  to  the 
effect  that  such  payments  have  become  due.  The  contract 
further  provided  that  the  contractors  should  protect  the 
owner  from  all  subcontractors'  liens.  After  the  execution 
of  this  contract,  the  defendants  signed  a  bond  running  to 
the  plaintiff,  Cowdery,  and  conditioned  for  the  faithful  per- 
formance of  the  said  building  contract,  and  the  discharge  of 
all  liens  upon  the  building  by  the  contractors.  The  building 
contract  was  executed  in  June,  1896;  and  the  bond,  Au- 
gust 12, 1896.  The  contractors  proceeded  to  erect  the  build- 
ing according  to  contract,  and  in  July,  1896,  Cowdery  paid 
to  the  contractor  $2,150,  upon  the  architect's  certificate. 
On  the  1st  of  September,  1896,  the  building  was  completed, 
except  that  the  cement  floor  in  the  cellar  had  not  been  put 
in,  and  certain  finishing  in  certain  parts  of  the  house  had 
not  been  completed,  the  work  and  materials  of  such  uncom- 
pleted portion  amounting  in  all  to  $275.  This  being  the 
situation,  Graham  Bros,  applied  for  a  final  certificate.  Cow- 
dery  knew  that  the  house  was  not  yet  completed,  but  told 
Graham  Bros,  that  he  would  pay  if  the  architect  would  give 
him  a  certificate;  and  he  admits  that  he  told  Eschweiler, 
the  architect,  that,  if  he  (Eschweiler)  was  willing  to-  issue  a 
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certificate,  he  {Cowdery)  was  willing  to  pay.  Eschweiler 
testifies  that  Cowdery  directed  him  to  issae  the  certificate. 
Whatever  the  fact  was  on  this  issue,  Eschweiler  issued  a 
certificate  for  the  full  amount  due  on  the  1st  of  September, 
and  on  the  4th  of  September  Cowdery  paid  the  whole  bal- 
ance of  the  contract  price  to  Graham  Bros.  The  building 
was  afterwards  completed  by  Graham  Bros.,  and  turned 
over  to  Cowdrey  in  December,  1896;  but  the  contractors 
failed  to  pay  a  large  number  of  subcontractors,  who  there- 
upon foreclosed  liens  upon  the  building  amounting  to  over 
$3,000,.and  judgments  for  such  liens  were  paid  by  Cowdery. 

This  action  is  brought  by  Cowdery  to  recover  the  amounts 
paid  to  discharge  these  subcontractors'  liens;  the  defense 
being  that  by  virtue  of  Cowden/'s  payment  to  tl^a  contract- 
ors, in  violation  of  his  contract,  before  the  same  was  due, 
the  defendants  have  been  released  from  the  liabilities  of  their 
bond.  Two  questions  were  submitted  to  the  jury,  which 
questions,  with  the  jury^s  answer,  are  as  follows:  "(1)  Did 
the  architect  make  and  issue  the  final  certificate  introduced 
in  evidence  in  this  action  at  the  instance  and  request  of  the 
plaintiff?  A.  No.  (2)  How  much,  in  dollars  and  cents,  of 
the  $3,675  contract  involved  in  this  action  was  performed 
after  September  4,  1896?  J..  $275."  Judgment  against 
the  sureties  was  rendered  on  this  verdict,  from  which  they 
appealed. 

For  the  appellants  there  was  a  brief  by  McElroy  <&  Esch^ 
weileTj  and  oral  argument  by  W.  J.  McElroy. 

For  the  respondent  there  was  a  brief  by  MiUer^  Noyes^ 
MiUer  cfe  Wahl^  and  oral  argument  by  Geo.  H.  Noyes. 

"WiNSLOw,  J.  The  question  is.  Did  Cowdery^  by  paying 
the  contractors  the  entire  amount  of  the  contract  price  of 
the  building  before  it  was  due,  materially  alter  the  contract 
so  as  to  discharge  the  sureties?  Upon  principle  and  author- 
ity, this  question  must  be  answered  in  the  afi^mative.    la 
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Stephens  v.  Elver^  101  Wis.  392,  the  principle  was  recognized 
that  the  surety,  under  such  circumstances,  is  discharged,  if 
the  principal  is  paid  faster  than  the  contract  provides,  but 
that  the  premature  payment  must  be  substantial  in  amount, 
and  not  a  mere  trifling  deviation  from  the  contract. 

In  the  contract  before  us,  only  eighty-five  per  cent,  of  the 
materials  furnished  and  work  done  was  to  be  paid  during 
the  progress  of  the  work,  and  the  remainder  after  the  con- 
tract was  fulfilled.  The  entire  contract  price  was  paid  by 
Cowdery  at  a  tiipe  when  $275  worth  of  the  work  (which 
must  be  considered  a  substantial  part  thereof)  was  still  un- 
finished, to  the  knowledge  of  Cowdery.  Not  only  was  the 
$275  not  then  due,  but  fifteen  per  cent,  of  the  remainder  of 
the  contract  price  had  not  then  become  due,  so  that  in  all 
nearly  $800  was  paid  upon  the  contract  long  before  it  was 
due. 

The  payment  of  this  sum  to  the  contractor  before  it  was 
due  must  be  regarded  as  amounting  to  a  substantial  modi- 
Acation  of  the  contract  by  the  principals  without  the  con- 
sent of  the  sureties,  and  hence,  upon  familiar  principles, 
relieves  them  from  liability.  See  authorities  cited  in  Ste- 
phena  v.  Elver^  supra.  The  sureties  were  thus,  without 
their  knowledge  or  consent,  deprived  of  a  substantial  in- 
ducement which  the  principals  would  otherwise  have  had  to 
fulfill  their  contract  to  the  letter. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  direction  to  render  judgment  on  the  verdict  for  the 
defendants. 
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Detjstbb,  Eespondent,  vs.  Mittag,  Appellant.  — -— 

Same,  Appellant,  vs.  Same,  Respondent.  io5_wi 

•  January  10— February  t^  ^^00, 

Landlord  and  tenant:  Agreement  to  repair:  Waiver:  Pleading:  Appeal 

t.  Where  defendant  verbally  agreed  to  pay  an  increased  rent  of  the 
premises  he  occupied  in  consideration  of  certain  repairs  to  be  made 
by  plaintiff,  and  the  agreement  was  fully  breached  at  the  end  of 
the  first  year,  voluntarily  continuing  to  pay  increased  rent  waived 
the  obligation  of  the  plaintiff  thereafter  to  make  repairs,  and  cre- 
ated, as  a  matter  of  law,  contract  relations  between  the  parties  in 
accordance  with  their  conduct;  and  damages  for  the  breach  of 
the  contract  to  repair  should  be  confined  to  the  time  during  which 
rent  was  paid  on  the  faith  of  such  agreement 

"2.  Under  sec.  2829,  Stats.  1898,  providing  that  no  error  or  defect  shall 
be  cause  for  reversal,  where  the  substantial  rights  of  the  adverse 
party  are  not  affected,  a  judgment  based  on  a  defense  of  waiver, 
established  by  evidence  admitted  without  objection,  will  not  be 
reversed,  although  such  defense  was  not  pleaded. 

3.  Where  conflicting  evidence  is  susceptible  of  a  reasonable  inference 
that  extra  rent  was  paid  in  consideration  of  promised  repairs,  and 
not  voluntarily  or  on  a  demand,  in  violation  of  the  agreement  to 
repair,  complied  with  without  objection,  the  finding  of  the  jury 
and  trial  court  in  accordance  with  such  inference  must  stand  as  a 
verity  in  the  case. 

Appeals  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.  Affirmed  on  loth 
(juppeaU, 

Action  to  recover  rent  on  a  lease  of  land  with  a  stable 
thereon  in  the  city  of  Milwaukee.  The  complaint  states,  in 
effect,  that,  defendant  being  a  tenant  under  plaintiff  from 
year  to  year  of  the  leased  premises,  it  was  agreed  that  the 
annual  rental  of  $1,100  should  be  advanced  to  $1,200  at  the 
commencement  of  the  ensuing  year,  January  1, 1892;  that 
defendant  commenced  paying  rent  at  the  new  rate  in  ac- 
cordance therewith  and  continued  to  so  pay  without  objec- 
tion till  September,  1896,  when  he  refused  to  pay  more  than 
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$91.66  per  month,  and  for  the  rest  of  the  year  to  pay  at  all; 
that  the  tenancy  was  terminated  December  31,  1896;'  and 
that  the  defendant  is  indebted  to  the  plaintiff  in  the  som  of 
$308.34. 

The  answer  denies  that  the  rental  was  changed  from 
$1,100  to  $1,200  per  year  except  on  condition  that  plaintiff 
would  rebuild,  the  barn,  which  he  neglected  to  do.  For  a 
counterclaim  it  was  alleged,  in  effect,  that  about  January, 
1892,  plaintiff  agreed  to  lease  the  premises  to  defendant  for 
five  years  and  rebuild  the  barn,  and  that  in  consideration  of 
such  improvement  defendant  agreed  to  pay  $100  in  addi- 
tion to  the  regular  rent  of  $1,100  per  year;  that  he  paid  the 
increased  rent  commencing  January  1,  1892,  on  the  faith  of 
the  agreement  to  rebuild  the  barn,  till  $467.66  was  paid  in 
excess  of  the  rental  for  the  premises  in  their  unimproved 
condition;  that  plaintiff  neglected  to  comply  with  his  agree- 
ment to  improve  the  barn,  whereby  the  defendant  was  dam- 
aged in  the  sum  of  $500,  for  which  sum  judgment  was  claimed 
with  costs.  That  part  of  the  answer  containing  the  coun- 
terclaim was  duly  replied  to. 

There  was  evidence  to  the  effect  that  from  January,  1892, 
to  September,  1896,  defendant  paid,  without  objection,  rent 
at  $100  per  month;  that  he  paid  $91.66  for  September,  1896, 
and  occupied  the  premises  for  three  months  thereafter  re- 
fusing to  pay  any  rent,  claiming  that  he  had  overpaid  $8.34 
per  month  from  January  1, 1892,  by  reason  of  plaintiff's  de- 
fault as  aforesaid.  The  evidence  tended  to  show  that  about 
January,  1892,  plaintiff  and  defendant  made  the  agreement 
claimed  by  the  latter,  the  former  to  make  the  improvement 
in  accordance  with  certain  plans  and  specifications  procured 
by  the  latter  as  soon  as  practicable ;  that  defendant,  imme- 
diately after  the  making  of  such  agreement  and  relying 
thereon,  commenced  paying  rent  at  the  increased  rate ;  that 
he  repeatedly  thereafter  requested  plaintiff  to  make  the  im- 
provement, but  that  he  neglected  and  refused  to  comply 


Wis.]  JANUARY  TERM,  1900.  461 

Deuster  v&  Mittag. 

therewith;  nevertheless,  that  defendant  continued  to  pay. 
rent  at  the  increased  rate  for  the  period  of  fifty-six  months. 

The  jury  found  specifically,  in  substance,  as  follows: 
(1)  Plaintiff  and  defendant  agreed  to  terminate  the  lease 
September  1, 1896,  but  defendant  did  not  give  up  possession 
of  the  property  in  accordance  therewith.  (2)  In  January, 
1892,  plaintiff  agreed  to  rebuild  the  barn,  and  defendant 
agreed  to  continue  as  tenant  of  plaintiff  on  the  faith  of  such 
promise,  and  to  pay  $100  additional  rent  per  year  for  five 
years.  (3)  "Defendant  paid  $466.66  on  the  agreement  to  re- 
build the  barn,  and  did  not  waive  his  right  to  the  benefit  of 
such  agreement.  (4)  Plaintiff  is  entitled  to  recover  on  his 
cause  of  action.  (5)  Defendant  is  entitled  to  recover  on  his 
cause  of  action. 

The  court  changed  the  finding  of  damages  on  the  coun- 
terclaim to  $100  and  rendered  judgment  for  plaintiff  for 
the  amount  claimed  in  the  complaint  less  $100.  Both  par- 
ties appealed. 

For  the  plaintiff  there  was  a  brief  by  Winkler^  Flanders^ 
Smithj  Bottum  <&  Vilas,  and  oral  argument  by  K  C.  Winkler. 
They  contended,  inter  alia,  that  defendant's  payments,  being 
voluntary,  cannot  be  recovered.  Van  Buren  v.  Downing,  41 
Wis.  122;  Noyea  v.  State,  46  Wis.  250;  Sa/figer  v.  Mellon,  61 
Wis.  560;  Custifi  v.  Viroqua,  67  Wis.  314. 

ChoB.  J.  Faher,  for  the  defendant. 

Maeshatx,  J.  On  defendant's  appeal  the  main  question 
raised  is,  Did  the  trial  court  rightly  decide  that  defendant 
waived  the  obligation  of  plaintiff  to  remodel  the  barn,  so 
that  it  did  not  affect  the  relations  between  the  parties  after 
the  expiration  of  1892  ?  That  must  be  answered  in  the  af- 
firmative. Looking  at  defendant's  evidence  in  the  most 
favorable  light  it  will  reasonably  bear,  the  improvement  was 
to  be  made  as  early  as  practicable  during  1892.  The  sworn 
answer  of  defendant  is  to  that  effect.    Therefore,  the  agree- 
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ment  was  fully  breached  by  plaintiff  at  the  end  of  the  first 
year.  No  reason  appears  by  the  evidence  why  defendant 
could  reasonably  have  expected,  thereafter,  that  plaintiff 
considered  such  agreement  binding  or  intended  to  recognize 
it.  The  lease  of  the  barn  was  verbal.  Defendant's  contin- 
ance  in  possession  thereof  after  the  expiration  of  1892, 
knowing  that  plaintiff  expected  rent  therefor  at  the  rate  of 
$100  per  month,  implied  a  promise  to  pay  it,  and  payment 
thereof,  as  demanded  from  time  to  time,  without  objection, 
executed  such  implied  contract  with  knowledge  of  all  the 
facts,  and  irrevocably  settled  the  whole  matter  between  the 
parties. 

It  is  suggested  that,  whether  there  was  a  waiver  of  the 
right  to  the  improvement,  was  a  jury  question,  and  the  court 
erroneously  set  aside  the  verdict  in  regard  to  it.  The  evi- 
dentiary circumstances  all  pointed  to  the  fact  of  waiver* 
They  were  all  undisputed.  There  were  no  conflicting  infer- 
ences that  could  have  been  drawn  from  the  undisputed  evi- 
dence that  defendant  entered  upon  the  second  year  with 
knowledge  that  plaintiff  expected  rent  at  the  rate  of  $100 
per  month  and  voluntarily  paid  rent  at  that  rate  without  ob- 
jection. That  created,  as  a  matter  of  law,  contract  relations 
between  the  parties  in  accordance  with  their  conduct,  as  be- 
fore indicated.  That  was  what  the  trial  court  held,  and  it 
necessarily  resulted  in  confining  the  counterclaim  for  dam- 
ages for  breach  of  the  contract  to  remodel  the  barn,  to  the 
period  during  which  rent  was  paid  on  the  faith  of  it,  which 
did  not,  on  the  evidence,  extend  beyond  January,  1893. 

It  is  suggested  that  the  defense  of  waiver  was  not  pleaded 
to  the  counterclaim,  therefore  that  plaintiff  was  not  entitled 
to  the  benefit  of  ft,  if  the  fact  existed.  The  conclusive  an- 
swer to  that  is  that  evidence  admitted  without  objection^ 
in  fact  the  evidence  of  defendant  himself,  established  the 
waiver,  and  therefore  if  the  reply  was  not  broad  enough  ta 
present  the  question  for  adjudication,  it  might  have  been 
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amended  by  the  trial  court  on  motion  of  the  plaintiff  on  the 
trial  or  after  judgment;  or  the  court,  on  its  own  motion, 
might  have  amended  the  pleading  so  as  to  have  made  the 
same  conform  to  the  facts  proved.  Flanders  v,  CoUrellj  36 
Wis.  564;  Bell  v.  Thomas j  61  Wis*  267;  Murray  v.  Scrihnery 
74  Wis.  602.  The  rule  on  appeal,  in  such  a  situation,  where 
there  is  no  doubt  but  that  the  judgment  is  supported  by  the 
evidence,  is  to  consider  what  ought  to  or  might  have  been 
done  as  done,  or  to  make  the  proper  amendment  in  the  ap- 
pellate court,  treating  the  neglect  to  shape  the  pleadings  in 
the  trial  court  so  as  to  in  form  support  the  judgment  as  of 
no  prejudicial  significance.  GHZ  v.  Rice,  13  Wis.  549 ;  Foray  v. 
Leonard,  63  Wis.  353;  Hubhardv.  Haley,  96  Wis.  578;  Fach^ 
ard  V.  Finzie  Ave.  H,  Co,,  am;te,  p.  323.  That  practice  is  gen- 
eral in  appellate  courts,  but  here  it  is  not  governed  by  mere 
judicial  sanction.  It  is  enjoined  upon  the  court  by  statute 
(sec.  2829,  Stats.  1898),  to  the  effect  that  the  court  shall,  i» 
every  pleading  or  proceeding,  disregard  every  error  or  de- 
fect in  the  pleadings  or  proceedings  which  shall  not  aflfect 
the  substantial  rights  of  the  adverse  party,  and  that  no  judg- 
ment shall  be  reversed  by  reason  of  such  error  or  defect. 

The  foregoing  disposes  of  the  material  questions  presented 
by  the  defendant  adversely  to  him,  and  requires  an  affirm- 
ance of  the  judgment  on  his  appeal. 

On  plaintiff's  appeal  it  is  claimed  that  the  evidence  shows 
that  the  full  amount  of  $100  per  month  was  voluntarily  paid 
from  the  start,  and  that  defendant  either  agreed  that  the 
rent  should  be  at  that  rate  and  paid  in  accordance  therewith, 
or  that  such  rent  was  demanded  in  violation  of  the  agree- 
ment to  improve  the  barn*,  and  the  demand  was  complied 
with  without  objection,  either  being  fatal  to  the  entire  coun- 
terclaim. Clarke  V, Butcher,  9  Cow.  674.  True,  there  is  evi- 
dence tending  to  sustain  both  of  such  theories,  and  either 
would  be  fatal,  as  suggested.  At  the  same  time  the  evidence 
is  susceptible  of  a  reasonable  inference  that  the  contract  was^ 
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to  the  effect  that  the  extra  $100  should  be  paid  in  consider- 
ation of  the  agreement  to  rebuild  the  barn,  and  that  it  was 
paid  the  first  year  on  the  faith  of  such  agreement,  and,  as  a 
matter  of  convenience,  in  monthly  instalments,  with  the 
rent-charge  for  the  property  in  its  unimproved  condition. 
The  jury  took  that  view,  and  the  trial  court  as  well.  We 
are  unable  to  say,  it  clearly  appears  that  such  view  is  con- 
trary to  every  reasonable  inference  that  can  be  drawn  from 
the  evidence,  hence  it  must  stand  as  a  verity  in  the  case. 
Pawdl  V.  Ashland  I.  dk  S.  Co.  98  Wis.  35;  Dewey  v.  O.y  M. 
dfe  St,  P.  E.  Co.  99  Wis.  456. 

The  result  of  the  foregoing  is  that  defendant  was  entitled 
to  recover  damages  suffered  by  him  during  the  time  he  oc- 
cupied the  property  under  the  breached  agreement  to  rebuild 
the  barn,  that  is,  for  the  year  1892.  The  sum  of  $100  was 
paid  upon  the  agreement  to  make  the  improvement.  The 
consideration  for  such  agreement  wholly  failed.  Damages 
at  least  equal  to  the  amount  of  the  excess  payment  were 
suffered  by  defendant.  The  damages  were  so  limited  by 
the  trial  court.  The  record  appears  to  be  free  from  error 
on  both  appeals. 

JBi/  the  Cowrt. — The  judgment  of  the  superior  court  is 
affirmed  on  both  appeals. 


Wisconsin  Tbust  Company,  Eespondent,  vs.  Wisconsin  Ma- 
EiNB  &  FiBB  Insubanob  Company  Bank,  Appellant. 

January  JO—Febmary  f,  1900. 

Uatatea  of  decedents:  Administration:  Presumption  as  to  death:  BM- 
dence:  Jurisdiction, 

1.  Where  seven  years  have  elapsed  since  a  person,  alleged  to  be  dead, 
was  last  seen,  the  presumption  of  law  is  that  he  is  dead,  but  there 
is  no  presumption  either  of  life  or  death  during  that  period,  and 
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the  question  as  to  when  such  presumed  death  occurred  is  to  he  de- 
termined from  all  the  facts  and  circumstances  in  the  casa 

2,  The  county  courts  have  complete  and  ample  jurisdiction  in  matters 
of  this  kind,  and  when  application  is  made  for  administration  of 
the  estate  of  one  who  is  alleged  to  be  dead,  it  becomes  the  duty  of 
the  county  judge  to  determine  the /act  of  death. 

4L  A  petition  for  administration  on  the  estate  of  1m, — alleging  that 
he  was  last  seen  on  a  train  in  Colorado,  on  a  day  antedating  the 
date  of  the  petition  by  less  than  seven  years,  acting  queerly  and 
wanting  to  be  put  in  an  asylum  to  escape  his  enemies  and  officers 
he  fancied  were'  in  pursuit  of  him;  that  he  left  the  train  before  it 
Arrived  at  his  destination,  leaving  his  baggage;  that  strict  search 
was  made  for  him,  including  sending  out  printed  notices  of  his  dis- 
appearance, with  his  photograph  attached,  offering  a  substantial 
reward  for  information  as  to  his  whereabouts;  and  that  inquiries 
were  made  in  all  insane  asylums  in  the  west;  and  also  alleging 
that  he  had  not  been  heard  from  for  seven  years,  and  that  peti- 
tioner believed  him  dead, — is  held  to  have  presented  a  prima  facie 
case  of  death,  and  to  have  given  the  court  colorable  right  to  pro- 
ceed. 

4  Allegations  in  the  petition  that  L.  had  not  been  heard  from  for  the 
space  of  seven  years,  and  that  he  was  believed  to  be  dead,  being 
inconsistent  with  the  statement  that  L.  had  been  seen  within  that 
period,  the  court  was  called  upon  to  determine  which  of  the  incon- 
sistent statements  was  true,  and  its  determination  thereon  was  suf- 
ficient as  to  the  fact  that  it  had  jurisdiction. 

Z.  Notwithstanding  the  question  of  death  may  have  been  determined 
by  the  county  court,  the  fact  that  the  supposed  decedent  is  alive 
could  be  shown  in  an  action  by  the  administrator  to  recover  assets 
of  the  estate,  and  such  showing  would  establish  the  nullity  of  the 
entire  proceeding. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.     Affirmed. 

Prior  to  April,  1891,  one  Julius  Luebke  was  a  resident  of 
the  city  of  Milwaukee,  in  this  state.  On  January  3,  1891, 
he  deposited  in  the  defendant  bank  $38,000,  taking  therefor 
three  certificates  of  deposit  of  $10,000  each,  and  the  fourth 
for  $8,000;  each  bearing  interest  at  four  per  cent,  if  left 
three  months;  to  stop  at  the  end  of  six  months,  if  not  re- 
newed. His  business  was  that  of  a  commercial  traveler 
Voi*l05— 30 
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selling  hardware.  He  left  Milwaukee  some  time  in  April, 
1891.  He  was  unmarried.  His  only  heirs  were  the  children 
of  a  deceased  brother.  He  not  having  returned,  and  noth- 
ing having  been  heard  from  him,  on  April  23,  1898,  Emma 
J.  Luebke,  one  of  his  heirs,  presented  a  petition -to  the  county 
judge  of  Milwaukee  county,  setting  out  his  residence,  his 
disappearance,  and  other  facts,  and  asked  that  letters  of  ad- 
ministration on  his  estate  be  issued  to  the  plaintiff.  The 
allegations  of  the  petition  upon  which  the  contest  in  this 
case  has  arisen  are  as  follows:  "Tour  petitioner  further 
shows  that  on  or  about  the  month  of  April,  1891,  said  Julius 
Luebke  left  the  city  of  Milwaukee,  as  was  his  custom,  he 
being  engaged  as  a  traveling  agent  in  the  selling  of  hard- 
ware, and  was  last  seen  in  Leadville,  Colorado,  on  "Wednes- 
day, April  29, 1891,  when  he  acted  queerly,  wanted  to  be 
placed  in  an  asylum  to  escape  his  enemies;  also  fancied  that 
officers  were  in  pursuit  of  him.  Two  hand  satchels  identi- 
fied as  belonging  to  him  were  found  in  the  D.  &  B.  G.  train 
on  its  arrival  at  Ogden,  Utah.  It  is  thought  he  must  have 
left  the  train  at  some  station  between  Leadville  and  Ogden. 
Your  petitioner  further  shows  that  she  has  caused  search  of 
the  most  exacting  nature  to  be  made  for  said  Julius  Luebke, 
such  as  causing  a  notice  to  be  given  to  the  police  depart- 
ment of  the  city  of  Milwaukee,  which  department  did  issue 
a  printed  circular  offering  a  reward  of  $100  for  any  infor- 
mation that  would  lead  to  ascertaining  his. whereabouts, 
attached  thereto  was  a  photograph  of  said  Julius  Luebke, 
and  said  circular  was  thoroughly  circulated  through  that 
part  of  the  country  where  said  Julius  Luebke  was  last  seen ; 
and  communication  has  been  had  with  all  of  the  asylums 
for  the  treatment  of  the  insane  of  which  your  petitioner 
could  learn  in  the  West,  all  to  no  purpose.  And  from  the 
above  facts,  and  the  communications  had  by  your  petitioner 
with  the  persons  who  last  saw  said  Julius  Luebke,  your  pe- 
titioner believes  that  no  one  has  seen  him  alive  for  more 


Wis.]  JANUARY  TEEM,  1900.  467 

Wisconsin  Trust  CJa  v&  Wisconsin  Marine  &  Fire  Ins.  Ca  Bank. 

than  seven  years  last  past;  that  he  has  been  absent  from 
said  state  of  Wisconsin,  and  that  nothing  has  been  heard 
from  said  Julius  Luebke,  for  the  space  of  seven  years;  and 
your  petitioner  believes  the  said  Julius  Luebke  to  be  dead." 

On  the  same  day  the  county  court  made  the  usual  order 
of  publication,  and  thereafter  such  proceedings  were  had 
that  on  the  8th  day  of  June,  1898,  letters  of  administra- 
tion were  dulj^  issued  to  the  plaintiff.  Thereafter  the  plaint- 
iff brought  this  action  to  recover  from  defendant  the  amount 
of  said  several  certificates  of  deposit.  The  defendant  an- 
swered, admitting  the  deposits,  but  denied  that  the  plaintiff 
was  ever  appointed  administrator  of  Luebke's  estate,  and 
alleged  that  at  the  time  of  such  appointment  Luebke  was 
alive,  and  that  the  county  court  had  no  power  or  jurisdic- 
tion to  entertain  said  proceedings.  A  jury  was  waived,  and 
on  the  trial  the  facts  above  stated  were  developed.  The 
court  found  the  facts  in  favor  of  the  plaintiff,  and  from  a 
judgment  entered  on  the  findings  the  defendant  brings  this 
appeal. 

For  the  appellant  there  was  a  brief  hjFish,  Cary^  Upham 
&  Blacky  and  oral  argument  by  A.  Z.  Gary.  To  the  point 
that  the  jurisdiction  of  the  county  court  could  be  attacked 
collaterally,  they  cited  RoderigoH  v.  East  Rwer  8.  Inst  76 
K  T.  316,  320;  Griffith  v.  Frazier,  8  Cranch,  9,  23;  Mdia 
V.  Simmons,  46  Wis.  334;  Hubhard  v.  G.  dk  N.  W.  R,  Go.  104 
Wis.  160. 

For  the  respondent  there  was  a  brief  by  MiUer,  Noyes, 
MiUer  dk  Wahl,  and  oral  argument  by  Geo,  H.  Noyes. 

Babdebn,  J.  The  only  question  for  determination  on  this 
appeal  is  whether  the  plaintiff  was  legally  appointed  admin- 
istrator of  the  estate  of  said  Luebke.  The  application  for 
administration  was  made  April  23,  1898.  The  defendant 
insists  that,  inasmuch  as  it  is  alleged  in  the  petition  that 
Luebke  was  last  seen  at  Leadville,  Colorado,  on  April  29, 
1891,  and  the  application  for  administration  was  made  April 
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23, 1898,  the  fall  period  of  seven  years  had  not  elapsed  from 
the  time  that  Luebke  was  last  seen  alive  and  the  date  of  the 
application,  and  henoe  the  administration  proceedings  were 
presumably  commenced  while  he  was  alive.  The  difficulty 
with  this  contention  is  that  it  assumes  that  the  presumption 
is  that  Luebke  was  alive  during  the  entire  period  of  seven 
years  from  the  time  he  was  last  seen.  The  presumption  of 
law  is  that  at  the  expiration  of  seven  years  he  is  dead,  but 
there  is  no  presumption,  either  of  life  or  death,  during  that 
period.  Such  was  the  holding  in  Whiteley  v.  EquiicMe  L. 
A,  Soc.  72  Wis.  170,  and  that  rule  is  supported  by  the  weight 
of  authority.  1  Jones,  Ev.  §  58.  The  question  when  such  pre- 
sumed death  occurred  is  to  be  determined  from  all  the  facts 
and  circumstances  in  the  case.  The  county  court  has  com- 
plete and  ample  jurisdiction  in  matters  of  this  kind.  When 
application  was  made  for  administration  upon  Luebke's  es- 
tate, it  became  the  duty  of  the  judge  to  determine  the  fact 
of  Luebke's  death.  Without  such  determination,  he  had  no 
authority  to  proceed.  A  representation,  such  as  is  contained 
in  one  allegation  qf  the  petition,  that  Luebke  had  last  been 
seen  at  a  period  within  seven  years,  standing  by  itself,  with 
no  qualifying  circumstances,  would  not  sustain  jurisdiction. 
But  there  were  other  facts  set  out  in  the  petition  which  it 
was  proper  for  the  court  to  consider.  Luebke  was  last  seen 
at  Leadville,  He  was  acting  queerly.  He  wanted  to  be  put 
in  an  asylum  to  escape  his  enemies.  He  fancied  that  officers 
were  in  pursuit  of  him.  He  left  the  train  somewhere  be- 
tween Leadville,  in  Colorado,  and  Ogden,  in  Utah,  leaving 
his  baggage.  Strict  search  was  made  for  him.  Printed  no- 
tices of  his  disappearance,  offering  a  reward  for  information 
as  to  his  whereabouts,  were  sent  out.  Photographs  of  the 
missing  man  were  also  sent  out  with  such  notices,  and  freely 
circulated  in  the  section  of  the  country  where  he  was  last 
seen.  Inquiries  were  made  at  all  the  asylums  for  treatment 
of  the  insane  in  the  West,  and  yet  no  word  was  received 
from  him,  and  he  has  not  returned     The  petition  farther 
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stated  that  he  had  been  absent  from  the  state,  "and  that 
nothing  whatever  had  been  heard  from  said  Julius  Luebke, 
for  the  space  of  seven  years."  In  view  of  these  circumstances 
there  was  ample  to  warrant  the  court  in  the  determination 
arrived  at.  These  facts,  with  nothing  to  control  the  in- 
ferences naturally  to  be  drawn  from  them,  presented  at  least 
B,  prima  facie  case  of  death,  even  within  the  seven  years. 
The  presumption  of  death,  of  course,  was  not  conclusive,  but 
was  sufficient  to  sustain  the  conclusion  of  the  county  judge, 
and  gave  him  a  colorable  right  to  proceed.  If  we  were  to 
exclude  from  consideration  the  facts  noted,  it  is  by  no  means 
certain  that  the  defendant's  contention  could  then  be  sus- 
tained. The  concluding  allegations  of  the  petition  quoted 
would  probably  have  been  sufficient  to  sustain  jurisdiction. 
They  are  inconsistent  with  the  statement  that  Luebke  had 
been  seen  at  the  time  stated,  and  the  court  was  called  upon 
to  determine  which  of  the  inconsistent  statements  was  true. 
The  finding  of  the  court  being,  as  we  think,  sufficient  as  to 
the  fact  that  he  had  jurisdiction,  no  good  reason  is  perceived 
why  such  conclusion  should  not  be  sustained.  But  when  we 
come  to  consider  the  other  facts  stated,  all  doubts  in  this 
case  are  removed,  and  we  have  no  hesitancy  in  sustaining 
the  ruling  of  the  court  below  in  awarding  judgment  for 
piaintilBf. 

Notwithstanding  the  question  of  death  may  have  been  de- 
termined by  the  probate  court,  the  fact  that  the  supposed 
decedent  is  alive  could  have  been  shown.  Such  showing 
would  have  established  the  nullity  of  the  entire  proceeding. 
Mdia  V.  Simmons^  46  Wis.  334;  Brown,  Jurisdiction,  §  124. 
But  no  such  showing  was  made  by  defendant.  Its  defense 
is  based  entirely  upon  alleged  imperfections  in  the  probate 
proceedings,  which,  as  we  have  seen,  has  no  substantial 
ground  to  rest  upon. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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TiBDB,  Appellant,  vs.  Sohnkidt,  imp.,  Eespondent. 

January  11  ^February  B,  1900. 

Municipal  corporations:  Contracts:  Disposal  of  garhagt:  Nuisances: 
Waters:  Evidence:  Circuit  judge:  View  of  premises:  Injunction, 

L  Under  ch.  288,  Laws  of  1897  (authorizing  cities  of  the  first  class  "to 
provide  bj  contract  or  otherwise  for  the  disposal  of  their  garbage," 
etc.),  it  is  competent  for  a  city  of  that  dass  to  contract  with  the 
operator  of  a  rendering  plant,  maintained  outside  of  the  city  limits, 
to  receive  at  such  plant  dead  animalfl,  and  to  there  render,  convert, 
consume,  or  otherwise  dispose  of  the  same  in  a  sanitary  and  in- 
offensive manner. 

2b  Where  one  of  such  cities  never  maintained  or  operated  such  an  es- 
tablishment-, and  had  no  connection  therewith  except  to  deliver  to 
the  proprietors  dead  animals  found  within  its  limits,  there  is  noth- 
ing in  the  act  which  made  suck  delivery  unlawful  G£  a  nuisance. 

8.  A  court  of  equity  is  justified  in  refusing  to  restrain  the  depositing 
of  dead  animals,  eta,  in  a  running  stream,  even  if  such  acts  were 
illegal  under  sec.  1418,  Stats.  1808,  unless  it  is  made  to  appear 
that  such  acts  were  injurious  to  the  property  or  property  rights  of 
the  plaintiff. 

4  It  is  permissible  for  the  circuit  judge,  in  an  equity  case,  to  visit  and 
view  the  premises  in  question,  where  the  only  purpose  of  such  view 
was  to  enable  the  court  to  weigh  and  appreciate  the  evidence  in 
the  case  better  than  it  otherwise  could. 

5.  An  action  to  have  defendant's  establishment,  wherein  dead  animals 
and  offal  therefrom  were  converted  and  manufactured  into  mar- 
ketable products,  adjudged  a  private  nuisance,  to  abate  the  same, 
and  to  recover  damages  on  account  thereof,  and  for  an  injunction, 
is  addressed  to  the  conscience  of  the  court,  and  it  is  necessary  for 
the  court  to  be  convinced  that  the  plaintiff  is  sustaining  si:A)stan- 
tial  injury  before  restraining  the  operation  of  the  plant 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwio,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  N.  S.  Murphey^  at- 
torney, and  Wheeler  dk  Perry ^  of  counsel,  and  oral  argument 
by  Mr.  Murphey.  The  contended,  inter  aliO',  that  municipal 
corporations  cannot  exercise  their  powers  beyond  their  own 
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territorial  limits,  unless  by  the  express  provisions  of  the 
statute  conferring  such  authority.  Tiedeman,  Mun.  Corp. 
§§  62,  201 ;  Begem  v.  Anderson^  28  Ind.  79 ;  Coldwater  v. 
Thicker,  36  Mich.  474;  Pack,  Woods  &  Co,  v,  Greenbush,  62 
Mich.  122;  Dillon,  Mun.  Corp.  (4th  ed.),  §§  184,  358,  446,  908, 
and  notes;  Si/ravss  v.  Fontiac,  40  111.  301;  Za  Fayette  v.  Cox, 
5  Ind.  38;  Smith  v.  Madison,  7  Ind.  86;  Kyle  v.  Malin,  8 
Ind.  34;  Chicago  F.  i&  F.  Co.  v.  Chicago,  88  111.  221;  State 
V.  Franklin,  40  Kan.  410;  Gould  v.  Bochester,  105  N  T.  46; 
Bily  V,  BocJieater,  9  N.  Y.  64;  15  Am.  &  Eng.  Ency.  of  Law, 
1006;  Watertown  v.  BoUnson,  69  Wis.  237;  23  Am.  &  Eng. 
Ency.  of  Law,  446;  Fittshurg'a  Ajppeal,  79  Pa.  St.  317;  Circle- 
viUe  V.  Neuding,  41  Ohio  St.  465. 

For  the  respondent  there  was  a  brief  by  F.  TT.  SeelAj,  at- 
torney, and  Quarles,  Spence  <&  Quarles,  of  counsel,  and  oral 
argument  by  Cha/rles  Qtuirles. 

Cassoday,  0.  J.  This  action  was  commenced  Septem- 
ber 24, 1897,  to  have  a  certain  structure  and  establishment 
maintained  by  the  defendants,  where  dead  animals  and  the 
carcasses  and  offal  therefrom  are  converted  and  manufact- 
ured into  marketable  products,  located  upon  the  land  de- 
scribed, upon  the  banks  of  the  Menominee  river,  adjudged 
to  be  a  private  nuisance  to  the  plaintiff,  and  to  abate  the 
same,  and  to  recover  damages  on  account  thereof,  and  for 
an  injunction.  The  plaintiff  alleges,  in  effect,  the  facts 
stated,  and  also  that  the  defendants  have  maintained  such 
plant  ever  since  August  26, 18&7;  that  during  that  time  the 
defendants  have  daily  caused  the  blood  and  offal  from  such 
animals  to  be  deposited  in  the  waters  of  the  Menominee 
river,  a  running  stream  flowing  through  the  town  of  Wau- 
watosa,  and  through  the  cities  of  Wauwatosa  and  Milwaut- 
kee,  and  the  waters  of  which  by  such  deposits  were  and  are 
polluted,  and  rendered  unwholesome  and  unfit  for  use  for 
watering  stock  or  any  domestic  purpose;  that,  by  reason  of 
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Buch  deposits  and  the  operation  of  such  plant,  the  air  became 
impregnated  with  unwholesome  vapors  and  smells  emitted 
therefrom,  to  the  irreparable  injury  and  nuisance  of  the 
plaintiJBf.  The  defendant  Schneidt  answered  by  way  of  ad- 
missions, denials,  and  counter  allegations,  to  the  effect  that 
the  structure  and  plant  mentioned  had  been  conducted  and 
operated  for  more  than  twenty-one  years  in  substantially 
the  same  way,  and  with  the  same  results,  as  on  August  26^ 
1897,  and  since,  and  expressly  denied  that  any  blood  w  ofiFal 
of  dead  animals,  or  part  thereof,  or  putrid  substance,  had 
been  deposited  in  the  river,  or  that  the  establishment  had 
become  or  was  or  is  a  nuisance  to  the  plaintiff  or  to  any  one. 
At  the  close  of  the  trial  the  court  found,  as  matters  of 
fact,  in  effect,  that  the  plaintiff  is,  and  for  more  than  three 
years  last  past  has  been,  the  owner  in  fee  and  in  possession 
of  the  lot  described,  together  with  the  dwelling  house 
thereon,  in  which  he  resides  and  has  resided  during  such 
period;  that  at  the  time  of  the  commencement  of  this  ac- 
tion the  defendant  Schneidt  was  maintaining  and  for  many 
years  next  preceding  that  time  had  continuously  maintained 
and  operated,  upon  the  premises  described  in  the  complaint, 
an  establishment  for  the  manufacture  of  hair,  and  for  a 
number  of  years  next  prior  to  the  commencement  of  this 
action  had  used  such  establishment  for  the  purpose  of  ren- 
dering dead  animals,  and  converting  their  substance  into  a 
merchantable  product;  that  during  such  time  he  has,  on  an 
average,  rendered  daily  one  or  more  dead  horses  and  other 
dead  animals;  that  the  premises  described  contained  eight 
acres  of  land;  that  the  defendant  city  of  Milwaukee  never 
maintained  or  operated  the  establishment,  but  that  ever 
since  August  26, 1897,  until  the  commencement  of  this  ac- 
tion, that  city  delivered  to  the  defendant  Schneidt^  at  his 
establishment,  such  dead  animals  as  were  found  in  the  streets 
of  that  city,  for  the  purpose  of  having  the  carcasses  thereof 
rendered  by  the  defendant  Schneidt  at  his  establishment; 
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that  at  all  times  since  August  26, 1897,  the  carcasses  of  dead 
animals  which  have  been  treated  in  such  establishment  have^ 
been  rendered  in  air-tight  and  steam-tight  tanks,  so  that 
none  of  the  gases  or  eflBuvia  from  the  process  of  rendering 
could  escape  into  the  open  air,  except  on  one  occasion,  oc- 
curring in  May,  1898,  when,  by  accident,  the  steam  pack- 
ing around  the  manhole  in  one  of  the  tanks  was  blown  out 
by  the  force  of  the  steam,  and  such  gases  and  effluvia  es- 
caped for  a  few  hours,  until  the  damaged  apparatus  could 
be  repaired,  and  on  one  or  two  occasions  prior  to  August  26, 
1897,  and  before  the  apparatus  of  the  defendant  Sclmeidt 
had  been  perfected;  that  the  defendants  have  not,  nor  has 
either  of  them,  in  any  way  polluted  the  waters  of  the  Menom- 
inee river;  that  the  waste  steam  from  the  rendering  tank* 
of  the  defendant  Schneidt  is,  and  has  been  at  all  times,  con- 
densed and  conducted  into  a  covered  catch-basin,  and  thence 
into  the  drain  thereinafter  mentioned ;  that  large  quantities- 
of  water  used  in  the  defendant's  establishment  flow  into  the 
drain,  which  is  described  in  the  testimony;  that  the  drain 
runs  into  and  through  another  catch-basin,  having  a  strainer 
on  the  outlet  thereof,  and  thence  a  distance  of  several  hun- 
dred feet  into  the  Menominee  river;  that  the  defendants, 
have  not,  nor  has  the  establishment,  except  on  the  single 
occasion  mentioned,  polluted  or  contaminated  the  air  so  as- 
to  materially  or  substantially  impair  the  comfortable  en- 
joyment by  the  plaintifif  and  his  family  of  his  and  their  resi- 
dence, nor  has  the  establishment  or  the  defendant  in  any 
way  materially  interfered  with  or  impaired  the  comfortable 
enjoyment  of  the  plaintiff's  premises;  that  the  only  connec- 
tion the  city  of  Milwaukee  has  had  with  the  establishment 
arises  from  the  fact  that  the  health  department  of  that  city 
entered  into  an  agreement  with  the  defendant  Schneidt  that, 
if  he  would  render  and  dispose  of  the  carcasses  of  dead  ani- 
mals found  in  that  city  in  an  inoffensive  and  sanitary  man- 
ner, it  (the  health  department  of  that  city)  would  cause  the 
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carcasses  to  be  delivered  at  the  establishment  of  the  de- 
fendant Schneidt;  that  the  locality  in  which  the  establish- 
ment of  the  defendant  Schneidt  is  located  is,  on  account  of 
its  situation  and  surroundings,  particularly  adapted  for  such 
manufacturing  establishment,  and  is  not  adapted  to  resi- 
dence purposes,  except  to  the  residences  of  such  persons  as 
may  be  connected  with  the  industrial  establishments  which 
are  or  may  be  located  in  that  neighborhood;  that  at  all 
times  since  August  26, 1897,  all  carcasses  of  animals  treated 
at  the  establishment  of  the  defendant  Schneidt  have  been 
converted  into  merchantable  products,  viz.  grease  and  fer- 
tilizers, which  products  are,  and  at  all  times  have  been,  in- 
nocuous and  inoffensive  to  the  neighborhood;  that  the  es- 
tablishment of  the  defendant  Schneidt  is  not,  and  has  not 
been  since  August  26,  1897,  a  nuisance  to  the  premises  of 
the  plaintiff. 

And  as  conclusions  of  law  the  court  finds,  in  effect,  that 
the  plaintiff  is  not,  and  has  not  been,  injured  by  any  of  the 
doings  of  the  defendants,  or  either  of  them;  that  the  plaint- 
iff is  not,  and  was  not  at  the  commencement  of  this  action, 
entitled  to  any  injunction  herein;  that  the  complaint  hei'ein 
should  be  dismissed  on  the  merits;  that  the  defendant 
Schneidt  is  entitled  to  recover  of  the  plaintiff  his  costs  and 
disbursements  in  this  action.  It  was  therefore  ordered  that 
judgment  be  entered  dismissing  the  complaint  on  the  merits, 
and  for  the  recovery  by  the  defendant  Schrieidt  of  his  costs 
and  disbursements  to  be  taxed. 

From  the  judgment  thereupon  in  favor  of  the  defendants 
and  against  the  plaintiff,  dismissing  the  complaint  upon  the 
merits,  with  costs  and  disbursements  to  be  taxed  in  favor  of 
the  defendant  Schneidt,  the  plaintiff  brings  this  appeal. 

It  is  contended  that  the  city  of  Milwaukee  had  no  author- 
ity to  dispose  of  dead  animals  found  therein  outside  of  the 
city  limits  in  the  manner  indicated.  The  argument  is  that 
the  statute  only  gave  authority  "  to  provide  by  contract  or 
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otherwise  for  the  disposal  of  their  garbage,  and  to  purchase 
or  lease  lands  within  the  limits  "  of  the  city,  "  and  to  erect 
crematories  or  other  works  for  the  reduction  or  disposal " 
of  such  "  garbage,  and  to  operate  the  same,"  and  "  to  main- 
tain and  operate  such  garbage  consuming  plant  or  reduction 
works  and  to  render  dead  carcasses,  and  to  convert  such  prod- 
ucts as  may  be  deemed  fit,  and  sell  and  dispose  of  the  same 
at  private  sales  or  by  contract,"  and  that  puch  "  converting 
and  rendering  establishment  should  be  run  and  conducted 
according  to  the  most  approved  sanitary  methods."  Ch.  288, 
Laws  of  1897.  That  act  gave  authority  to  do  within  the  city 
limits  what  is  claimed  to  have  been  a  nuisance  when  done 
outside  of  the  city  limits.  The  act  further  authorized  the 
common  council,  in  its  discretion,  "  to  acquire  by  purchase, 
or  by  assignment  from  any  person,  company  or  corporation, 
any  plant "  then  "  in  existence  in  this  state  for  the  purpose 
of  reducing  said  garbage,  and  to  operate  the  same,  with  all 
the  powers  "  therein  "  given  to  such  city."  Sec.  4,  id.  That 
statute  was  not  enacted  to  reduce  the  powers  of  cities  of  the 
first  class,  but  to  enlarge  them.  The  plant  in  question  had 
existed  and  been  operated  for  many  years  prior  to  the  time 
complained  of,  for  the  purpose  indicated.  It  was  competent, 
under  the  statute  cited,  therefore,  for  the  city  to  acquire 
that  plant  by  purchase  or  by  assignment,  and  to  operate  the 
same.  In  the  law  of  contracts,  the  word  assignment  seems 
to  be  broad  enough  to  include  the  transfer  of  an  interest  in 
lands  and  tenements.  Bouvier,  Law  Diet.  Thus  it  appears 
that  the  city  was  expressly  authorized  to  contract  with 
Schneidt^  as  the  operator  of  that  plant,  to  receive  at  such 
plant  dead  animals,  and  to  "  there  render,  convert,  consume, 
or  otherwise  dispose  of  the  same  in  a  sanitary  and  inoffen- 
sive manner,"  as  it  did  by  the  contract  of  August  21,  1897. 
But  it  appears  from  that  agreement,  and  is,  in  effect,  found 
by  the  court,  and  such  finding  is  supported  by  the  undis- 
puted evidence,  that  the  city  of  Milwaukee  never  maintained 
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or  operated  that  establishment,  and  had  no  connection  there- 
with, except  to  deliver  to  Schneidt  dead  anin^als  as  men- 
tioned ;  and  there  is  nothing  in  the  act  which  made  snch 
delivery  unlawful  or  a  nuisance. 

It  is  contended  that  the  statute  which  prohibits  any  per- 
son from  erecting,  maintaining,  or  keeping  any  slaughter- 
house upon  the  banks  of  any  river,  running  stream,  or  creek, 
or  throwing  or  depositing  therein  any  dead  animal,  or  any 
part  thereof,  or  any  carcass  or  oflPal  therefrom,  etc.,  makes- 
the  operation  of  the  plant  in  question  a  nuisance.  Sec.  141 8^ 
Stats.  1898.  But  the  facts  found  by  the  court,  as  above  stated, 
do  not  bring  the  case  within  the  provisions  of  that  section, 
and  there  seems  to  be  plenty  of  evidence  to  support  such  find- 
ings. But,  even  if  the  facts  were  sufficient  to  bring  the  case 
within  the  purview  of  the  section,  yet,  as  held  upon  the  for- 
mer appeal,  a  court  of  equity  was  justified  in  refusing  to  re- 
strain such  illegal  acts  merely  because  they  were  illegal, 
unless  it  was  made  to  appear  that  such  acts  were  injurious 
to  the  property  or  property  rights  of  the  plaintiflf.  99  Wis. 
201. 

This  brings  us  to  the  important  question  whether  the 
plant,  as  operated  by  the  defendant  Schneidt  during  the  time 
in  question,  was  a  nuisance  to  the  plaintiflf  and  his  family, 
residing  in  a  house  about  387  feet  from  Schneidfa  land,  and 
about  439  feet  from  his  building.  The  main  building  is  de- 
scribed by  counsel  for  the  plaintiflf  as  being,  in  effect,  100  feet 
long  and  fifty  feet  wide,  six  stories  high,  with  an  addition 
thereto  forty  feet  square.  There  are  ninety  swinging  win- 
dows on  each  of  the  north  and  south  sides  of  the  main  build- 
ing, making  180  windows  in  the  north  and  south  sides  of 
the  building,  having  no  glass  in  the  upper  floors.  There 
are  304  windows  in  the  building,  besides  two  doors.  In 
addition  to  this,  there  are  two  doors  fronting  south  on 
the  main  building, —  one  about  eight  feet  wide,  where  they 
drive  through  from  the  north  and  south  with  dead  animals, 
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and  unload  them  in  the  west  end  of  the  main  building  on 
the  floor,  the  floor  being  about  twenty  or  twenty-four  feet, 
including  the  width  of  the  main  building.  The  steam  tank 
where  they  cook  the  animals  is  about  twenty  feet  east  of 
where  they  drive  through  with  the  dead  animals.  The 
tank  is  set  partly  in  the  second  floor  and  partly  in  the  first, 
extending  from  the  first  up  to  and  above  the  second  floor 
about  six  feet. 

The  defendant  Schneidt^  whose  deposition,  taken  under 
«ec.  4096,  Stats.  1898,  was  put  in  evidence  by  the  plaintiff, 
testified,  among  other  things,  in  regard  to  the  operating  of 
the  plant,  to  the  effect  that  what  he  means  by  process  of 
rendering  or  converting  is  not  in  the  old  style;  it  is  a  new 
system  entirely;  it  is  reducing,  destroying,  doing  away 
with, —  that  is  what  he  means;  that  there  is  no  rendering 
in  open  kettles  or  retorts;  that  what  they  do  with  the  ani- 
mals is  to  clean  them, —  that  is  the  first  part  of  the  indus- 
try; that  the  next  thing  they  are  chopped  into  pieces  large 
enough  to  go  in  a  large,  steel,  steam-tight  tank,  called  **a 
digester;"  that  when  the  animals  are  in  the  tank  the  man- 
hole is  closed,  and  the  stel^m  turned  on ;  that  there  is  noth- 
ing that  can  escape, —  no  steam,  or  gas,  or  anything;  that 
that  is  all  they  do  with  the  animals;  that  while  the  animals 
are  being  skinned  they  are  taken  inside  the  building,  which 
is  large  enough  for  the  few  horses  they  have  during  a  par- 
ticular time;  that  the  building  is  100x50  feet;  that  he  could 
put  in  the  kettle  the  full  capacity,  which  would  be  eleven 
or  twelve,  according  to  the  size  of  the  animals  themselves, — 
if  small,  twelve,  if  large,  probably  only  nine;  that  from 
the  time  they  receive  the  animal  on  the  floor  and  put  it  in 
the  tank  it  takes  about  thirty-five  minutes  for  each  animal ; 
that  the  receptacle  or  vessel  where  they  put  these  animals 
is  called  the  tank  or  ^^ digester;"  that  this  tank  remains 
open  during  the  process  of  skinning  and  cutting;  that  under 
the  contract  he  had  no  consideration  stipulated  to  be  paid 
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to  him  for  such  services;  that  the  city  in  fact  pays  him 
nothing;  that  this  product  of  the  rendering  and  conversion 
he  sells,  and  it  is  called  hides,  hair,  oil,  and  bones, —  bones 
for  fertilizers,  and  for  making  boneblack  for  filtering  sugar^ 
and  they  use  it  for  different  industries ;  that  since  August  25, 
1897,  he  had  received  from  the  city  sixty-two  animals, —  a 
little  over  two  a  day  up  to  the  time  of  the  injunction, — 
fifty-nine  horses  and  three  cows. 

There  is  plenty  of  evidence  that  the  premises  were  in  as 
clean  and  sanitary  condition  as  such  an  institution  could 
well  be  kept;  that  no  dead  animals  were  permitted  to  lie 
around,  but  were  all  in  the  tank  when  in  operation;  that 
there  was  an  odor  peculiar  to  all  rendering  establishments; 
that  upon  going  through  the  building  from  the  ground  floor 
to  the  top,  nothing  could  be  detected  that  could  be  consid- 
ered particularly  offensive;  that  the  drain  or  sewer  leading 
from  the  building  down  to  the  catch-basin  was  covered,  and 
the  catch-basin  itself  was  covered ;  that  the  catch-basin  con- 
tained a  large  amount  of  dark-colored  fluid ;  that  from  the 
upper  to  the  lower  catch-basin  the  overflow  of  such  fluid 
was  carried  in  a  covered  drain  ;^nd  from  the  lower  catch- 
basin  the  overflow  was  carried  in  a  covered  drain  to  the 
river;  that  the  odor  along  the  drains  was  not  particularly 
offensive,  and  several  say  not  offensive  at  all;  that  the  small 
stream  of  water  running  from  the  drain  into  the  river  wus^ 
perfectly  clear;  that  at  that  point  in  the  river  there  was  no 
scum  on  the  water  or  stones;  that  small  fish  were  swimming 
around  in  the  river  at  the  point  where  the  drain  emptied 
into  it. 

Assuming  it  to  be  true,  there  is  certainly  plenty  of  evi- 
dence to  support  the  findings  of  the  trial  court.  On  the 
contrary,  there  is  plenty  of  evidence  to  the  effect  that  within 
a  radius  of  1,500  feet  from  the  plant  in  question  there  are 
two  school  buildings  and  numerous  families,  and  that  at 
certain  times  the  smells  from  the  plant  are  very  bad  and 
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sickening.  It  may  be  that  some  of  the  occasions  referred  to 
were  when  the  "  digester  "  or  apparatus  was  out  of  repair,  as 
mentioned.  Were  we  sitting  as  a  trial  court,  some  of  us 
might  be  inclined  to  hold  that  the  preponderance  of  the  evi- 
dence is  in  favor  of  the  plaintiff.  But  the  trial  court  had 
far  better  opportunity  for  weighing  the  evidence  and  ascer- 
taining the  truth  than  we  have.  The  learned  trial  judge 
manifestly  tried  to  ascertain  the  truth,  and  find  accordingly. 
It  is  recited  in  the  findings  that,  after  the  cause  was  tried, 
and  while  holding  it  under  advisement,  he  visited  and  viewed 
the  premises  on  three  separate  occasions,  and  while  the  es- 
tablishment was  in  operation,  and  onade  the  findings  after 
having  fully  considered  the  matter.  Such  views  enabled 
the  court  to  weigh  and  appreciate  the  evidence  in  the  case 
much  better  than  otherwise.  We  assume  that  was  the  only 
purpose  of  such  views,  and  so  they  were  permissible.  The 
actual  conditions  of  the  plant  when  in  operation  and  when 
idle  were,  manifestly,  more  convincing  than  the  statement 
of  witnesses  as  to  what  they  did  or  did  not  smell  at  certain 
times  and  distances  from  the  plant.  This  was  not  a  jury 
trial,  and,  of  course,  the  court  was  not  called  upon  to  instruct 
the  jury  as  to  the  correct  rule  of  law  in  weighing  positive 
and  negative  testimony,  as  in  the  case  cited,  and  seemingly 
relied  upon  by  both  parties.  Pennoyerv,  AUen^  56  Wis.  502. 
The  case  at  bar  was  addressed  to  the  conscience  of  the  court, 
and  it  was  necessary  for  the  court  to  be  convinced  that  the 
plaintiff  was  sustaining  substantial  injury  before  restraining 
the  operation  of  the  plant  in  question.  As  stated  in  the  case 
last  cited :  "  Of  course,  the  law  is  not  so  rigid  as  to  make 
every  business  which  imparts  any  degree  of  impurity  to  the 
atmosphere  a  nuisance.  The  law  is  practical  as  well  as  just. 
The  maintenance  of  life  and  business,  especially  in  crowded 
cities,  necessitates  the  imparting  of  a  certain  degree  of  im- 
purity to  the  atmosphere.  The  law  gives  protection  only 
against  substantial  injury.    To  be  of  legal  cognizance,  the 
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injury  must  be  tangible,  or  the  discomfort  perceptible  to 
the  senses  of  ordinary  people.''  Pennoyer  v,  Allenj  56  Wis. 
610,  611.  This  court  is  unable  to  say,  from  the  record  be- 
fore us,  that  the  findings  of  the  trial  court  are  contrary  to 
the  clear  preponderance  of  the  evidence. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


105       4801       Bading,  Respondent,  vs.  The  Milwaukee  Eleotbio  Railway 
dil2    ^4811  &  Light  Company,  Appellant. 

117       »427  January  11 — February  e,  1900. 

Pemonal  injuries:  EvidcTice:  Verdicts:  Instructions  to  jury:  Excessive 

damages. 

1.  Where  plaintiff's  version  of  a  matter  stands  alone,  except  for  the 

support  given  it  by  the  somewhat  vague  and  uncertain  statements 
of  one.of  her  witnesses,  and  is  distinctly  contradicted  by  a  number 
of  disinterested  witnesses,  as  well  as  by  defendant's  employees,  in 
order  to  justify  the  entire  rejection  of  her  testimony  and  the  di- 
rection of  a  verdict  in  utter  disregard  thereof,  it  must  appear  that 
the  testimony  to  be  rejected  is  incredible,  or  contrary  to  all  reason- 
able probabilities  in  the  face  of  undisputed  facts. 

2.  Where  the  court  had  twice  charged  the  jury  that  the  plainti£E,  a 

married  woman  shown  to  be  the  housekeeper  of  her  husband,  could 
not  recover  for  loss  of  time,  that  portion  of  the  charge  that  she 
was  entitled  to  recover  "  for  her  loss  of  strength  and  general  ability 
to  pursue  her  regular  avocation,"  while  inaccurate,  is  not  preju- 
dicially erroneous,  taken  in  connection  with  the  specific  direction 
that  she  could  not  recover  for  loss  of  tima 
B,  A  verdict  for  $1,850,  in  favor  of  a  married  woman  sixty-nine  years  of 
age,  for  severe  injuries  to  the  arm  and  wrist,  is  held  not  excessive^ 
where  there  is  much  evidence  of  physical  suffering,  and  it  seems 
quite  conclusive  that  the  injuries  are  permanent,  and  will  entail 
suffering  in  the  future. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 
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This  is  an  action  for  personal  injuries  resulting  to  the 
plaintiff  by  a  fall  from  one  of  the  defendant's  electric  street 
cars  in  the  city  of  Milwaukee.  The  evidence  showed  that 
the  plaintiff  was  a  passenger  upon  one  of  the  defendant's 
cars  on  State  street  on  the  24:th  day  of  September,  1897, 
that  she  desired  to  stop  at  Twelfth  street,  but  that  the  car 
did  not  stop  at  Twelfth  street,  and  that  the  plaintiff  then 
gave  the  conductor  the  signal  to  stop.  The  car  was  an  open 
car,  Avith  a  footboard  along  the  side,  and  the  plaintiff  was 
sitting  on  the  proper  side  of  the  car  from  which  to  step  off. 
She  testified  that  she  stepped  onto  the  footboard,  and,  after 
the  car  came  to  a  full  stop,  she  started  to  step  off,  and  the  car 
started,  and  she  was  thrown  to  the  ground,  suffering  some 
severe  injuries  to  her  arm  and  wrist.  The  plaintiff  is 
the  wife  of  the  Kev.  John  Bading  of  Milwaukee,  and  had 
lived  in  Milwaukee  nearly  thirty  years,  and  was  sixty-nine 
years  of  age  at  the  time  of  the  accident.  One  Mrs.  Julia 
Adelberg  was  with  the  plaintiff  on  the  car,  sitting  next  to 
her,  and  testified  as  follows:  "After  she  [Mrs.  Bading] 
beckoned,  the  conductor  rang  the  bell^  and  the  car  stopped. 
Mrs,  Boding  was  sitting  ready  to  jump  out,  and  took  hold 
of  the  post,  and  sprung  out.  Then  she  fell.  The  first 
thing  —  I  WIS  not  looking  then  —  the  first  thing  I  saw,- 1 
saw  her  lying  in  the  mud.  This  is  all  I  know.  Q.  Was  the 
car  moving  or  standing  still  when  she  fell.  A.  It  seems  to 
me  it  jerked  a  little  when  the  car  stopped."  Cross-exami- 
nation: "^.  As  you  remember,  the  car  stopped;  it  did  not 
atop  and  move  on  again?  A.  No  sir;  if  it  did,  I  know 
nothing  about  it."  Upon  the  part  of  the  defense,  three  wit- 
nesses, who  were  passengers  upon  the  same  car,  testified 
that  they  saw  the  transaction,  and  that  Mrs,  Bading  stepped 
off  the  car  before  it  had  stopped.  The  conductor  and  mo- 
torman  upon  the  car  also  testified  to  the  same  effect.  The 
jury  returned  a  general  verdict  for  the  plaintiff,  and  as- 
sessed her  damages  at  $1,350.  Before  the  submission  of  the 
Vol,  105—31 
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case  to  the  jury,  the  defendant  requested  the  court  to  direct 
a  verdict  in  its  favor,  which  motion  was  overruled,  and  exr 
ception  taken.  After  the  return  of  the  verdict,  the  defend- 
ant moved  to  set  the  same  aside,  as  against  the  weight  of 
the  evidence,  but  the  motion  was  overruled,  and  judgment 
entered  upon  the  verdict,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Spooner^  Iiosecrant& 
&  Spooner^  and  oral  argument  by  G.  J/.  Roaecrantz. 

C.  H,  HamUtonj  for  the  respondent. 

"WiNSLow,  J  The  appellant's  contentions  are  (1)  that  the 
verdict  should  have  been  directed  for  the  defendant;  (2)  that 
the  court  erred  in  its  charge  upon  the  subject  of  damages; 
(3)  that  the  damages  are  excessive. 

1.  It  is  argued  that  the  plaintiff's  claim  that  the  car  had 
stopped  before  *she  attempted  to  alight,  and  started  again 
suddenly  while  she  was  stepping  to  the  ground,  is  utterly 
at  variance  with  all  the  reasonable  probabilities,  and  against 
the  overwhelming  preponderance  of  the  evidence,  and  that, 
therefore,  a  verdict  for  the  defendant  should  have  been  di- 
rected. Upon  this  contention  reliance  is  placed  upon  the 
case  of  McCoy  v.  Milwaukee  St.  li.  Co.  82  Wis.  215.  It  is 
not  to  be  denied  that  the  plaintiff's  story  was  directly  con- 
tradicted by  a  number  of  disinterested  witnesses,  as  well  as 
by  the  employees  of  the  defendant,  and  that  her  version  of 
the  matter  stands  alone,  except  for  the  support  given  it  by 
the  somewhat  vague  and  uncertain  statements  of  Mrs.  Adel- 
berg;  yet  we  do  not  feel  prepared  to  say  that  the  story  waj^ 
so  improbable  and  incredible,  and  so  completely  overcome 
by  the  testimony  of  the  other  witnesses,  that  a  verdict  based 
thereon  cannot  be  supported.  The  plaintiff  was  an  old  lady 
of  character  and  standing.  Her  story  waii  not  intrinsically' 
improbable.  The  accident  might  w«ll  have  happened  just  a» 
she  described  it.  The  trial  judge  had  the  advantage  of  se^ 
ing  her  upon  the  stand,  as  well  as  the  adverse  witnesses^  and 
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we  do  not  feel  that,  under  these  circumstances,  we  can  say 
that  he  was  in  duty  bound  to  direct  a  verdict  for  the  defend- 
ant, although  it  may  well  be  admitted  that,  upon  reading 
the  printed  case,  one  would  say  that  the  preponderance  of 
the  evidence  was  apparently  against  her.  But  this  is  not 
sufficient  to  justify  the  entire  rejection  of  her  testimony,  and 
the  direction  of  a  verdict  in  utter  disregard  thereof.  In 
order  to  have  that  effect,  it  must  appear  that  the  testimony 
so  rejected  was  incredible,  or  contrary  to  all  reasonable  prob- 
abilities, in  the  face  of  undisputed  facts,  and  we  cannot  say 
that  such  is  the  case  here.  Flaherty  v.  Harrison^  98  Wis. 
569.  The  case  seems  quite  similar  to  the  cases  of  Hardy  v. 
Milwaukee  St.  li.  Co.  89  Wis.  183,  and  Adams  v.  C.  dh  N.  W. 
R.  Go.  89  Wis.  645,  in  each  of  which  cases  this  court  de- 
clined to  set  aside  a  verdict  founded  substantially  on  the 
evidence  of  the  plaintiff  alone,  though  contradicted  by  the 
evidence  of  a  number  of  witnesses. 

2.  Upon  the  subject  of  damages,  the  court  charged  the 
jury  as  follows:  "  If  you  have  occasion  to  find  the  plaintiff's 
damages,  which  would  be  only  in  the  case  she  was  not  neg- 
ligent while  the  oar  was  in  motion,  you  will  assess  reason- 
able compensation  for  the  pain  and  suffering  she  endured, 
and  for  her  loss  of  ability  to  proceed  with  her  regular  em- 
ployment, but  nothing  for  her  time;  because  the  time,  if 
any,  which  she  lost,  she  being  a  married  woman,  is  the  proper 
damage  of  her  husband.  So  you  will  give  her  nothing  on 
account  of  her  loss  of  time.  You  will  give  her  such  dam- 
ages as  she  is  entitled  to,  if  you  find  she  is  permanently  in- 
jured. If  you  find  the  injury  still  continues,  and  will  con- 
tinue, you  will  give  her  such  damages  as  you  think  proper 
for  the  pain  and  suffering  which  she  must  stiU  endure, —  the 
pain  and  suffering  resulting  from  such  injury.  •  .  .  Upon 
the  subject  of  damages,  I  have  already  stated  that  the  plaint- 
iff is  entitled  to  damages,  not  for  her  loss  of  time,  but  for  her 
loss  of  strength  and  general  ^hility  to  j^raiie  her  regular  avo- 
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cation^  and  also  for  the  pain  and  soffering  she  endured  by 
reason  of  the  injury." 

To  the  last  of  this  instruction  the  defendant  excepted  be- 
cause the  plaintiflf's  regular  avocation  was  shown  to  be  that 
of  housekeeper  for  husband,  and  because  the  instruction  gave 
the  jury  to  understand  that  there  might  be  a  recovery  for 
the  loss  of  such  services,  which  could  only  be  recovered  in 
an  action  by  the  husband.  There  is  certainly  ground  for 
criticism  of  this  clause  of  the  charge  in  the  respect  named. 
But  we  think,  in  view  of  the  care  with  which  the  court 
twice  charged  the  jury  that  there  could  be  no  recovery  for 
her  time  lost,  because  this  belonged  to  her  husband,  that 
the  jury  could  not  have  been  misled.  The  plaintiflf  was  en- 
titled to  recover  for  her  loss  of  physical  strength,  and  it 
seems  to  us  that  the  jury  must  have  understood  that  it  was 
this  element  which  the  court  was  referring  to  in  his  charge, 
and  not  her  loss  of  time.  While  the  charge  was  inaccurate, 
we  cannot  consider  it  as  prejudicially  erroneous,  in  connec- 
tion with  the  specific  direction,  given  in  the  same  breath, 
that  she  could  not  recover  for  loss  of  time. 

3.  We  cannot  set  aside  the  verdict  as  excessive,  in  view 
of  the  evidence.  There  was  much  evidence  of  physical  suf- 
fering, and  it  seems  quite  conclusive  that  the  injuries  are 
permanent,  and  will  entail  suffering  in  the  future.  These 
elements  of  damages  are  peculiarly  within  the  province  of 
the  jury  to  measure. 

By  the  Court. —  Judgment  affirmed. 
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Hassingtok  and  others,  Bespondents,  vs.  Pieb,  Executrix, 
and  others.  Appellants. 

January  H — F^brvjary  jP,  IBOO, 

WlUa:  Equitdbie  conversion:  Bequests:  Besiduary  estate:  Charitable  use: 
Cy  pres  doctrine:  Perpetuities:  Public  and  private  trusts:  Bene^ 
ficiaries:  Statute  of  uses  and  trusts:  "  Temperance  ux^rk,^* 

1.  Property,  both  real  and  personal,~the  latter  being  much  less  than 
sufficient  to  pay  the  e^tpenses  of  administering  the  estate^  the  fu- 
neral expenses,  and  debts  of  the  deceased, —  was  willed  as  follows: 
Certain  articles  named  to  specified  persons;  the  real  estate  to  be 
converted  into  money;  three  fourths  of  the  net  estate  left  after 
payment  of  the  debts  and  expenses  mentioned  to  be  paid  to  named 
trustees  to  be  expended  in  their  discretion  in  temperance  work  in 
the  city  of  Milwaukee,  the  greater  part  for  the  benefit  of  two  tem- 
perance organizations  in  said  city,  but  in  case  of  either  organiza- 
tion deciding  to  erec(  a  building,  the  whole  fund  then  remaining 
to  be  used  for  that  purpose,  and  in  any  event  the  entire  fund  to  be 
expended  within  five  years  from  its  receipt  by  the  trustees;  aU 
the  rest,  residue,  and  remainder  of  the  estate  to  certain  persons 
named.    Held: 

(1)  The  positive  direction  to  reduce  the  real  estate  to  money  for 
all  the  purposes  of  the  will,  by  equitable  conversion,  accomplished 
that  result  from  the  time  the  will  took  effect 

(2)  Where  a  will  directs  the  conversion  of  realty  into  personalty 
for  a  particular  but  void  purpose,  the  doctrine  of  equitable  conver- 
sion does  not  not  apply;  but  unless  otherwise  clearly  indicated  by 
such  will,  such  realty  will  pass  to  the  heirs  ais  property  undisposed 
of  thereby. 

(8)  If,  notwithstanding  the  failure  of  a  purpose  requiring  a  con- 
version of  realty  into  personalty  to  satisfy  it,  the  intention  is  man- 
ifest to  accomplish  a  distribution  of  the  estate  in  the  form  of 
money,  that  intent  will  accomplish  the  conversion  of  the  realty 
into  personalty  in  equity;  and  unless  otherwise  dearly  indicated 
a  void  bequest  will  fall  into  the  residuum  and  go  to  the  residuary 
legatee  if  there  be  such. 

(4)  The  blending  of  real  and  personal  property  in  one  fund  for 
all  purposes  of  a  will  strongly  evidences  an  intent  that  the  whole 
estate  shall  at  all  events  be  distributed  as  personal  property. 

(5)  If  the  residue  of  an  estate  be  divided  by  the  terms  of  the  will, 
and  a  part,  as  such,  be  willed  to  one  person,  and  a  part,  as  such,  to 
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another,  and  the  will  be  void  as  to  one,  the  portion  that  would  other- 
wise go  that  way  will  not  swell  the  portion  going  the  other,  but 
will  pass  to  the  heirs  as  property  undisposed  of  by  the  will  in  the 
absence  of  a  clear  intent  to  the  contrary. 

(6)  The  rule  last  mentioned  does  not  apply  where  there  is  a  be- 
quest of  a  specific  part  of  the  net  estate  to  one  person  and  all  the 
rest  and  residue  of  the  estate  is  bequeathed  by  a  residuary  clause 
in  general  language,  unless  a  clear  intent  to  the  contrary  be  mani- 
fest by  the  will 
a.  The  bequest  of  three  fourths  of  the  net  estate  to  trustees  to  expend 
in  temperance  work  in  the  city  of  Milwaukee  is  a  valid  bequest  for 
a  charitable  use,  and  that  rests  on  the  following  principles: 

(1)  The  common-law  system  of  trusts  for  charitable  uses  did  not 
originate  with,  nor  is  it  dependent  upon,  the  statute  of  48  Eliz. 
oh.  4 

(2)  A  trust  for  a  particular  and  valid  charitable  purpose,  as  dis- 
tinguished from  a  bequest  in  trust  for  charity  generally,  was  sus- 
tainable in  chancery  before  the  statute  of  Elizabeth  solely  by  the 
judicial  power  of  the  court,  and  to  that  extent  such  statute  was 
merely  confirmatory  of  the  common  law;  and  to  the  same  extent 
such  statute  was  adopted  as  a  part  of  the  conmion  law  of  this  coun- 
try and  prevails  in  this  state. 

(8)  In  sustaining  a  trust  of  the  character  last  above  indicated, 
courts  of  equity  resort  to  liberal  rules  of  construction  to  determine 
the  intent  of  the  donor,  enabling  them  to  go  to  the  limit  of  the 
general  purpose  indicated  by  the  donor  and  do  everything  neces- 
sary to  enforce  such  purpose,  but  not  to  go  outside  of  it  into  the 
realms  of  prerogative  authbrity  governed  by  the  cy  pres  doctrine 
strictly  so  called 

(4)  The  cy  pres  doctrine,  as  indicative  of  prerogative  authority, 
does  not  prevail  in  this  state,  but  as  regards  liberal  rules  of  con- 
struction of  charitable  trusts,  applied  in  chancery  in  England  in- 
dependent of  the  statute  of  Elizabeth,  it  does  prevail 

(5)  Cy  pres  power,  as  commonly  understood,  has  two  features: 
one,  the  right  to  exercise  prerogative  authority,  enabling  a  court 
to  deal  with  a  bequest  to  a  charitable  use  having  no  designated 
particular  purpose  as  a  bequest  to  cliarity  generally,  treating  the 
purpose  as  the  legatee,  or  a  bequest  for  an  illegal  purpose,  or  some 
purpose  impossible  of  execution  for  some  reason;  and  the  other, 
the  right,  by  liberal  rules  of  construction,  to  deal  with  a  trust  hav- 
ing a  designated  particular  purpose,  though  in  general  terms,  and 
enforce  it  within  the  limits  of  such  purpose,  supplying  the  trustee 
if  necessary.    The  former  is  not  exercised  here,  but  the  latter  i& 
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(6)  The  statutes  of  perpetuities  and  of  uses  and  trusts  do  not 
apply  to  bequests  for  charitable  use&  Whether  they  do  to  devises 
to  suoh  uses,  not  here  decided. 

(7)  Indefiniteness  of  beneficiaries  is  one  of  the  characteristics  of 
a  trust  for  charitable  uses.  Without  it  the  trust  is  private.  Neither 
such  indefiniteness,  nor  indefiniteness  as  to  the  precise  nature  of 
the  work  to  be  done,- or  the  mode  of  execution  in  carrying  out  a 
particular  purpose  which  may  be  indicated  in  general  language, 
militates  against  the  validity  of  the  trust 

(8)  The  idea  that  there  must  be  certainty  of  beneficiaries  holding 
the  equitable  title,  who  can  come  into  court  and  enforce  the  trust, 
applies  to  private  but  not  to  public  trusts,  and  has  no  place  in  a 
system  of  charities  where  common-law  trusts  therefor,  sustainable 
without  the  aid  of  cypres  authority,  are  valid.  Such  a  system,  as 
to  personal  property  at  least,  exists  in  this  state. 

(9)  Necessary  certainty  as  to  beneficiaries  in  a  public  trust  goes 
no  further  than  reasonable  certainty  as  to  the  class,  which  may  be 
great  or  small,  particular  or  general,  from  which  the  trustee  may 
be  authorized  to  select  the  immediate  persons  or  objects  to  receive 
the  special  benefits. 

(10)  The  statute  of  uses  and  trusts  furnishes  no  standard  by 
which  to  test  the  sufficiency  as  to  certainty  of  a  public  trust  It 
refers  solely  to  private  trusts. 

(11)  The  doctrine  that  the  scheme  of  a  trust  for  charitable  uses 
must  be  sufficiently  indicated,  or  the  method  of  ascertaining  it 
pointed  out  and  its  object  made  sufficiently  certain  to  enable  the 
court  to  enforce  the  execution  of  the  trust  accordingly,  does  not 
xefer  to  the  essentials  of  a  private  trust  indicated  in  the  statute  of 
uses  and  trusts,  but  to  the  common-law  essentials  of  a  trust  for 
charitable  uses,  in  order  to  be  enforceable  by  a  court  of  equity 
through  its  judicial  power. 

(12)  The  New  York  doctrine  as  to  the  effect  of  statutes  of  perpe- 
tuities and  uses  and  trusts  upon  trusts  for  charitable  uses,  does  not 
prevail  in  this  state  as  to  personal  property.  Whether  it  does  as  to 
real  estate,  not  decided. 

(13)  Dodge  v,  Williams,  46  Wis.  70,  and  Oould  v.  Tayl(yr  Orphan 
Asylum,  46  Wis.  106,  approved  and  followed.  Cases  prior  and  sub- 
sequent thereto  in  this  court  reviewed,  distinguished,  and  harmo- 
nized therewith;  except  Fuller's  WiU,  75  Wis.  431,  which  is  disap- 
proved. 

(14)  Any  work  within  the  spirit,  in  its  broadest  sense,  of  the  stat- 
ute of  43  Eliz.  ch.  4,  including  w^hatever  promotes  in  a  legitiDiate 
way  the  comfort,  improvement  or  happiness  of  an  indefinite  num- 
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ber  of  persons  from  among  the  people  as  a  whole,  or  a  designated 
olass  thereof,  is  the  proper  subject  for  a  trust  for  a  charitable  use.- 

(15)  The  promotion  of  temperance  work  in  a  certain  city  is  a 
proper  subject  for  a  charitable  trust*  and  is  not  fatally  indefinite 
where  the  term  "  temperance  work  "  is  obviously  intended  to  mean 
work  to  prevent)  as  far  as  practicable,  the  use  of  intoxicating 
liquors. 

Cassoday,  C.  J.,  dissents. 

[Syllabus  by  Mabshaix^  J.] 

Appeals  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnsoi^,  Circuit  Judge.    Heversed. 

The  last  will  and  testament  of  Elizabeth  Ann  Sutton  was- 
duly  admitted  to  probate  in  the  county  court  of  Milwaukee 
county.  An  appeal  was  taken,  from  the  order  of  such  court 
allowing  the  will,  to  the  circuit  court,  where  such  order  was 
affirmed,  and  no  appeal  has  been  taken  therefrom.  This  ac- 
tion was  brought  to  obtain  a  construction  of  the  will.  The 
will  contains  the  following  bequests,  directions,  and  expres- 
sions of  the  testatrix's  wishes: 

(1)  Bequest  to  Mary  S.  McCord,  a  sister,  the  testatrix's- 
wearing  apparel. 

(2)  Bequest  to  Mary  S.  McCord,  and  to  Herbert  Parker,  a 
brother,  in  equal  shares,  the  household  goods  and  furniture. 

(3)  Direction  to  the  executrix  to  convert  the  real  estate 
into  money. 

(4)  Direction  to  the  executrix,  after  payment  of  the  debts 
of  the  testatrix,  funeral  expeoses,  and  expenses  of  adminis- 
tering the  estate,  to  pay  three  fourths  of  the  net  proceeds- 
of  the  estate  to  John  K  Clayton  and  JSden  W.  Drake^  of  the 
city  of  Milwaukee,  as  trustees,  to  be  by  them  or  the  survivor 
of  them  expended  for  temperance  work  in  said  city  of  Mil- 
waukee as  their  best  judgment  shall  dictate,  the  greater  por- 
tion of  the  fund  to  be  used  for  the  benefit  of  Crystal  Spring 
Lodge,  I.  O.  G.  T.,  and  the  Woman's  Christian  Temperance 
Union  of  said  city  of  Milwaukee,  and  in  case  of  either  of 
said  organizations  deciding  to  erect  a  building  for  temper- 
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ance  work  in  said  city  of  Milwaukee,  to  use  the  whole  of 
the  trust  funds  then  remaining,  in  the  erection  and  construc- 
tion of  said  building;  all  of  the  funds  to  be  expended  in 
temperance  work  within  five  years  from  the  time  the  same 
shall  come  to  the  hands  of  the  trustees. . 

(5)  Bequest  of  the  rest,  residue,  and  remainder  of  the  es- 
tate to  Oeorge  Henry  Andrews  and  William  Andrews  in 
equal  shares. 

The  trial  court  decided,  upon  evidence,  that  the  property 
consisted  of  household  furniture  and  wearing  apparel  valued 
at  $150,  cash  to  the  amount  of  $11.15,  and  real  estate  to  the 
value  of  about  $7,000;  that  there  were  debts  to  the  amount 
of  about  $538;  that  the  only  heir  was  Sarah  Parker,  who 
died  subsequent  to  the  death  of  the  testatrix,  leaving  as  her 
sole  heirs  certain  persons  named  who  are  parties  to  this  ac- 
tion; that  the  Woman's  Christian  Temperance  CTnion,  and 
the  Crystal  Spring  Lodge,  Independent  Order  of  Good  Tem- 
plars, mentioned  in  the  will,  are  corporations;  that  the  di- 
rection in  the  will  requiring  a  conversion  of  the  real  estate 
into  money  was  made  for  the  sole  purpose  of  carrying  out 
the  trust  provisions  of  the  will ;  that  such  trust  provisions 
are  void  for  uncertainty ;  and  that  the  three  fourths  of  the 
testatrix's  property,  bequeathed  to  trustees  for  the  promo- 
tion of  temperance,  descended  to  the  heir,  Sarah  Parker,  as 
undisposed  of  property,  and  that  the  heirs  of  Sarah  Parker 
are  entitled  to  the  same.  Judgment  was  rendered  accord- 
ingly. The  executrix  of  the  will  and  the  trustees  appealed 
from  the  whole  judgment.  The  residuary  legatees  appealed 
from  that  part  of  the  judgment  which  was  adverse  to  them. 

For  the  appellants  there  was  a  brief  by  Niclcersony  Roemer 
cfe  Aa/rons^  attorneys,  for  G.  IL  and  TT.  Andreios^  a  separate 
brief  signed  by  Fish^  Cary^  Upham  <&  Blacky  attorneys  for 
the  trustees,  and  E.  G,  Comstock^  attorney  for  the  executrix; 
and  oral  argument  by  J.  Z.  Gary  and  U,  IT.  Nickerson, 

For  the  respondents  there  was  a  brief  by  Toohey  <&  GiL- 
more^  and  oral  argument  by  John  TooJiey. 
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Mabshall,  J  The  vital  question  presented  for  adjudica- 
tion on  this  appeal  is,  Is  the  bequest  to  trustees  to  promote 
temperance  work  in  the  city  of  Milwaukee  void  for  uncer- 
tainty? That  involves  the  consideration  of  several  cases 
where  the  important  questions  involved  have  been  decided 
by  this  court,  but  without  such  a  strict  adherence  to  a  definite 
judicial  policy  in  each  case  and  reasons  given  for  the  conclu- 
sions reached  that  it  can  be  said,  even  at  this  late  day,  that  we 
have  an  established  system,  based  on  entire  harmony  of  judi- 
cial decisions,  by  which  trusts  for  charitable  purposes  can  be 
tested  when  their  validity  is  challenged.  The  importance, 
always  recognized,  of  protecting  the  individual  right  of  every 
person  to  devote  his  private  fortune  to  the  public  good  so  far 
as  practicable  without  the  violation  of  any  legal  principle, 
and  of  making  all  efforts  to  that  end  effective  to  accomplish 
the  donor's  purpose,  cannot  be  overestimated.  Few  things 
occur  in  the  administration  of  justice  more  lamentable  than 
the  occasional  strangling  of  some  wise  and  noble  purpose  to 
devote  the  savings,  or  part  of  them,  of  a  life  of  industry, 
to  the  upbuilding  of  the  human  race  at  some  point  or  in 
some  field,  and  the  diversion  of  what  was  intended  for  some 
public  benefit  to  private  use,  directly  contrary  to  the  will 
of  him  whose  last  days  were  solaced  with  the  thought  that 
his  public  benefactions  would  build  an  enduring  monument 
to  his  memory  in  the  hearts  of  grateful  people,  and  the  hope 
of  eternal  rewards  for  such  well-doing  believed  to  be  waiting 
for  bestowal.  That  idea  prevailed  with  the  fathers  of  the 
common  law  so  far  back  that  neither  the  memory  of  man 
nor  judicial  records  run  to  the  contrary.  It  became  crystal- 
lized as  a  part  of  the  common  law  of  England  long  prior  to 
the  statute  of  43  Eliz.  ch.  4,  to  the  effect  that  gifts  to  char- 
itable uses  should  be  highly  favored  and  construed  by  the 
most  liberal  judicial  rules  that  the  nature  of  each  case,  as 
presented,  would  admit  of,  rather  than  that  the  gift  should 
fail,  and  the  intent  of  the  donor  fail  of  accomplishment.  The 
judicial  system  in  regard  to  such  gifts  was  transplanted  to 
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and  became  a  part  of  the  common  law  of  this  country  and 
it  has  been  so  judicially  declared  in  all  or  nearly  all  the 
states,  barring  the  effect  upon  it  of  the  statute  of  Elizabeth, 
except  in  states  where,  by  statute,  such  system  has  been 
modified  or  abrogated.  Just  where  this  state  stands  on  the 
question,  as  before  indicated,  cannot  be  stated  and  the  state- 
ment supported  with  that  entire  harmony  of  adjudications 
which  should  be  sought  for  on  a  branch  of  the  law  of  such 
importance.  If  that  difficulty  can  be  met  and  existing  ob- 
scurities cleared  up,  so  far  as  they  affect  the  case  before  us, 
and  a  conclusion  be  reached  as  the  result  of  an  established 
harmonious  judicial  system  entirely  consistent  in  all  its  parts, 
this  decision  will  have  a  significance  far  beyond  the  mere 
fact  of  justice  done  in  the  particular  case. 

The  doctrine  of  equitable  conversion  is  of  importance  on 
both  appeals,  but  more  particularly  on  the  appeal  of  the 
residuary  legatees.  It  is  deemed  best  to  take  up  that  sub- 
ject at  this  point,  and  it  will  result  in  disposing  of  the  ap- 
peal of  the  residuary  legatees  first. 

The  will  requires  the  executrix  to  convert  the  real  prop- 
erty of  the  testatrix  into  money  and  to  distribute  the  entire 
estate  as  personal  property  in  the  manner  indicated  therein. 
In  the  absence  of  any  circumstances  sufficient  to  do  away 
with  the  force  of  that  direction,  it  worked  an  equitable  con- 
version of  the  testatrix's  real  property  into  personalty,  and 
required  the  will  and  every  part  of  it  to  be  treated  as  if  deal- 
ing with  property  of  the  latter  character  in  law  and  in  effect, 
as  of  the  death  of  the  testatrix.  The  rule  is  that  where 
there  is  a  positive  direction  in  a  will  to  convert  the  real 
property  into  personalty,  or  there  is  a  power  of  sale  in  a  will 
and  bequests  of  such  a  character  as  to  plainly  indicate  a  tes- 
tamentary intent  that  such  power  shall  be  executed  to  pro- 
vide the  means  of  satisfying  them,  or  where  the  provisions 
of  a  will  cannot  be  carried  out  without  converting  the  realty 
into  personalty,  and  the  conditions  are  such  that  the  testator 
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must  have  contemplated  that  such  conversion  would  take 
place  to  that  end,  courts  of  equity  deal  with  the  estate  as- 
personal  property  from  the  time  the  will  takes  effect, — from 
the  death  of  the  testator.  Chandler^ %  AppeKil^  34  Wis.  505;. 
Dodge  v.  WiUiama^  46  Wis.  70;  Milwaukee  Protestant  Some 
V.  Becker  J  87  Wis.  409;  Himfs  Appeals,  105  Pa.  St.  128; 
CHven  v.  Hilton,  95  U.  S.  591 ;  King  v.  WoodhvU,  3  Edw.  Ch.. 
79;  Eice,  Real  Prop.  82;  3  Eedf.  Wills,  141;  Eoper,  Leg- 
acies (1st  Am.  ed.),  341.  True,  a  general  direction  to  sell 
all  the  real  property  for  some  one  or  more  purposes  named 
in  a  will  does  not  always  work  a  conversion  thereof  inta 
personalty  where  a  necessity  therefor  does  not  exist  and  there 
is  not  a  clear  intent  that  at  all  events  the  testator's  purpose 
was  to  distribute  his  estate  ^s  personal  property.  If  it  ap- 
pear  that  the  direction  to  convert  the  realty  into  money  was 
coupled  with  and  to  merely  effect  some  particular  purpose 
susceptible  of  satisfaction  by  a  sale  of  part  of  the  realty 
only,  or  if  the  bequest  for  such  purpose  be  void,  and  the  will 
evidences  that  the  execution  of  the  power  of  sale  was  mad& 
dependent  upon  the  purpose  to  be  accomplished,  the  appli- 
cation of  the  doctrine  of  equitable  conversion  of  realty  into 
personalty  ends  where  the  absence  of  necessity  for  it  begins. 
The  mere  circumstance,  however,  that  bequests  can  be  sat- 
isfied without  a  full  execution  of  the  power  of  sale,  or  be 
coupled  with  invalid  bequests,  is  not  so  inconsistent  with  an 
intent  that  the  whole  estate  shall  be  treated  as  personal  prop- 
erty as  to  preclude  the  application  of  the  doctrine  of  equi- 
table conversion  in  such  circumstances,  if  that  be  manifestly 
necessary  to  effect  the  testator's  intent  gathered  from  the 
entire  will.  As  said  in  Given  v.  Hilton,  supra,  the  blending  of 
real  estate  and  personal  property  in  one  fund  for  all  the  pur- 
poses of  the  will  is  generally  regarded  as  evidencing  intent 
that  the  whole  estate  shall  be  treated  as  personal  property 
even  though  a  necessity  therefor  does  not  exist,  but  such 
evidence  is  not  conclusive  on  the  question.    The  court,  in 
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all  cases  where  there  is  any  obscurity,  either  in  the  literal 
sense  of  the  language  of  the  will  or  the  application  of  such 
language  to  the  facts,  must  resort  to  familiar  rules  for  the 
judicial  construction  of  such  instruments,  and  when  the  real 
thought  of  the  testator,  in  mind  when  he  made  the  will,  shall 
have  been  discovered  with  clearness,  if  within  the  reasonable 
meaning  of  the  language  used  to  express  it,  such  thought 
must  be  held  to  have  impressed  the  property,  of  which  the 
testator  died  seised  or  possessed,  with  a  character  consistent 
therewith. 

The  doctrine  of  equitable  conversion,  as  above  stated,  is 
elementary.  It  has  often  been  applied  by  this  court,  partic- 
ularly in  the  class  of  cases  to  which  this  belongs,  one  of  the 
most  significant  instances  being  in  Dodge  v.  Williams;  46 
"Wis.  70.  The  application  of  it  to  the  will  in  question,  if  the 
bequest  to  promote  temperance  be  valid,  is  not  contested  on 
^either  appeal.  Such  application,  in  the  event  stated,  is  of 
importance  on  the  theory  that  the  statute  of  uses  and 
trusts  and  the  prohibition  of  perpetuities  in  real  estate  ap- 
ply to  gifts  of  real  property  for  charitable  uses,  but  not  to 
personal  property.  Such  theory  has  much  support  in  decis- 
ions of  this  court.  It  has  been  rather  taken  for  granted 
than  directly  decided,  since  Dodge  v.  Williams.  "Whether 
:such  is  the  settled  law,  so  as  not  to  be  open  for  discussion, 
need  not  be  decided  in  this  case.  Where  a  question,  affect- 
ing property  rights,  has  been  judicially  settled  so  long  as  to 
have  become  a  rule  of  property,  for  the  courts  to  disturb  it, 
-even  if  settled  wrong  at  the  start,  would  be  a  greater  wrong 
than  the  original  mistake;  and  in  such  circumstances  the 
maxim.  Stare  decisis,  et  non  quieta  movere,  should  be  pretty 
rigorously  applied.  For  the  purposes  of  the  bequest  in  con- 
troversy there  can  be  no  question  but  that  the  entire  estate 
must  be  dealt  with  as  personal  property,  and,  as  we  shall 
«how,  as  to  such  property  at  least,  it  was  plainly  and  cor- 
rectly decided  in  Dodge  v.  Williams  that  the  statutes  of 
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perpetuities  and  of  uses  and  trusts  have  no  application  to 
gifts  for  charitable  purposes.  That  was  as  far  as  the  court 
was  called  upon  to  go  on  the  facts  in  that  case.  The  same 
is  true  now.  It  may  be  easily  gathered  from  the  language 
of  the  learned  chief  justice  who  wrote  the  opinion  in  Dodge 
V.  WiUiamSy  that  there  was  considerable  doubt  on  the  ques- 
tion as  to  whether  the  rule,  declared  as  to  personal  prop- 
erty, should  not  be  extended  to  real  estate.  He  showed  to 
a  demonstration  that  the  English  doctrine  of  perpetuities 
was  not  applied  in  the  place  of  its  origin  to  public  trusts 
and  that  if  it  is  so  applied  here  it  must  be  by  force  of  the 
statute.  That  such  is  the  rule  in  most  jurisdictions  where 
there  is  a  statute  declaratory  of  the  common  law,  or  where 
ther  common-law  doctrine  prevails  in  this  country,  will  be 
easily  discovered  by  a  review  of  the  authorities  outside  of 
this  state.  Yard^s  Appeal^  64  Pa.  St.  95 ;  Philadelphia  v. 
Oira/rd^a  Heira^  45  Pa.  St.  1;  Lewis,  Perpetuities,  689;  JUich' 
mond  V.  JDaviSj  103  Ind.  449 ;  Perin  v,  Carey ^  24  How.  465 ; 
Perry,  Trusts,  §§  384,  68Y,  Y36;  5  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  902,  and  oases  cited,  among  which  will  be  found 
Dodge  v.  WiUiamSySupra^  and  Gould  v.  Taylor  Orphan  Asy- 
lum^ 46  Wis.  106.  Those  two  cases  are  out  of  harmony,  as  will 
bo  seen  later,  with  some  things  said  in  Ruth  v.  Oherhrunn^r^ 
40  Wis.  238,  and  Eei^s  v.  Murphey^  40  Wis.  2Y6;  and  it  will 
also  be  seen  that  whatever  conflict  there  is  in  subsequent 
decisions  results  from  the  influence  of  Dodge  v,  Williams 
prevailing  at  one  time,  and  Heiss  v.  Murphey  and  Puth  v, 
Oberbrunner  at  another.  It  is  not  intended  at  this  time  to 
commit  the  court,  in  any  degree,  on  the  subject  of  whether 
the  rule  in  Dodge  v.  Williams^  as  to  the  statute  of  uses  and 
trusts  not  affecting  testamentary  gifts  of  personal  property 
for  charitable  uses,  applies  to  such  gifts  of  real  estate. 
The  subject  is  simply  referred  to  in  order  that  the  decision 
in  this  case,  on  the  subject  of  the  validity  of  the  trust  in 
controversy,  shall  not  be  considered  as  inferentially  decid- 
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ing  that  the  trust  would  be  valid  if  the  subject  of  it  were 
real  property  instead  of  personal  property.  Some  return  to 
this  subject  will  be  necessary  later  in  this  opinion. 

On  the  appeal  of  the  residuary  legatees,  the  question  of 
whether  the  decision  of  the  trial  court,  that  the  direction  to 
convert  the  real  estate  into  money  is  dependent  upon  tho 
validity  of  the  bequest  for  temperance,  ia  of  vital  impor- 
tance as  bearing  on  the  question  of  whether  the  property, 
intended  to  be  used  to  satisfy  the  void  bequest,  if  there  be 
such,  goes  to  the  residuary  legatees  or  passes  to  the  heirs  of 
Sarah  Parker,  the  only  heir  of  the  testatrix  at  the  time  of 
her  death,  as  property  undisposed  of  by  the  will  The  trial 
court  took  the  latter  view,  and  of  that  the  residuary  lega- 
tees complain,  and  by  their  appeal  present  the  controversy 
in  that  regard  for  decision. 

r  The  will  plainly  directs  the  conversion  of  all  the  testa- 
trix's  property  into  money  and  the  distribution  of  it  as  such. 
There  is  a  "  blending  of  realty  and  personalty,"  mentioned 
in  €Hven  v.  Hilton^  95  TJ.  S.  591,  as  circumstantial  evidence 
of  an  intent  to  distribute  the  entire  estate  in  the  form  of 
money.  Following  the  direction  to  sell  the  realty  and  the 
direction  to  pay  the  debts  and  funeral  expenses  and  expenses 
of  administration,  is  a  direction  in  regard  to  the  distribution 
of  the  net  proceeds;  all  indicating,  pretty  clearly^  that  the 
previous  directions  were  to  be  satisfied  out  of  the  testatrix's 
property  generally,  after  the  conversion  of  it  into  money. 
Again,  the  will  provides  for  a  division  of  the  net  proceeds, 
and  that  a  part,  on  such  division,  shall  go  to  the  residuary 
legatees  mentioned,  indicating  that  such  legatees  shall  take 
the  property  only  in  the  form  of  money.  Moreover,  as  sug- 
gested, the  debts,  funeral  expenses,  and  expenses  of  admin- 
istration, which  the  testatrix  must  have  had  in  contemplation, 
were  several  times  more  than  the  personal  property,  and 
were  directed  to  be  paid  out  of  the  proceeds  of  the  property 
generally.    Looking  at  the  will,  as  a  whole,  and  applying  it 
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to  the  facts,  we  cannot  discover  any  reasonable  ground  for 
saying  that  the  testatrix  directed  the  conversion  of  her  prop- 
erty into  money  for  the  sole  purpose  of  the  gift  in  trust  for 
temperance  work.  The  entire  scheme  of  the  will  shows  that 
she  intended  to  dispose  of  all  her  property  thereby,  and  that 
it  should  be  dealt  with  solely  in  the  form  of  money.  The 
decision  in  McHugK  v.  MeCole^  97  Wis.  166,  cited  to  our  at- 
tention, does  not  apply.  The  evident  purpose  of  the  will 
there  was  that  it  should  be  executed  in  money  as  to  certain 
bequests,  held  by  the  court  to  be  invalid,  and  that  the  resi- 
due should  go  to  the  beneficiaries  named  in  specie,  whether 
in  the  form  of  personal  property  or  realty.  Neither  does 
Head  V.  Williams^  125  N.  Y.  571,  apply.  The  distinction 
between  such  cases  and  the  one  before  us  is  clearly  marked. 
In  the  Head  Case  it  was  evident  that  the  direction  to  convert 
the  real  estate  into  money  was  not  made  for  the  purpose  of 
the  distribution  of  the  estate,  but  in  aid  of  a  particular  pur- 
pose named,  which  failed.  The  rule  was  there  stated,  re- 
ferred to  in  McHugK  v.  McCoU  as  elementary,  that  the  power 
of  sale  in  a  will,  however  peremptory  in  form,  if  it  can  be 
seen  that  it  was  inserted  in  aid  of  a  particular  purpose  of 
the  testator,  or  to  accomplish  his  general  scheme  of  distri- 
bution, does  not  operate  as  a  conversion  where  the  scheme 
or  purpose  fails,  by  reason  of  illegality,  lapse,  or  other  cause. 
Here,  the  general  scheme  of  the  testatrix  was  to  distribute 
her  estate  as  personal  property.  That  has  not  failed.  The 
direction  to  convert  the  entire  estate  into  money  was  not 
merely  in  aid  of,  or  merely  to  accomplish,  a  particular  pur- 
pose named,  but  for  all  the  purposes  of  the  testatrix's  scheme, 
no  one  of  which  can  be  carried  out  according  to  the  mani- 
fest intent  unless  the  conversion  directed  takes  place. 

True,  when  a  testamentary  purpose,  intended  to  be  car- 
ried out  by  the  conversion  of  real  estate  into  personalty, 
fails  for  invalidity  or  other  cause,  the  doctrine  of  equitable 
<5onversion  does  not  apply,  unless  a  clear  intention  can  be 
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collected  from  the  will  that  the  division  of  the  property 
shall  be  made  in  money  at  all  events.  We  cannot  escape, 
however,  the  conclusion  that  such  was  the  testatrix's  intent. 
There  is  no  other  reasonable  explanation,  to  our  minds,  in 
view  of  the  condition  of  the  estate,  of  the  fact  that  the  will 
contemplated  the  blending  of  real  and  personal  property  for 
every  purpose  mentioned  in  it, —  the  payment  of  debts,  ex- 
penses of  administration,  and  funeral  expenses,  as  well  as 
the  final  division  of  the  net  proceeds. 

The  doctrine  is  invoked  on  the  appeal  of  the  residuary 
legatees  that,  "  where  a  devise,  otherwise  valid,  is  insepara- 
bly coupled  with  a  void  devise  and  is  a  mere  accessory 
thereto,  and  the  amount  of  the  valid  part  cannot  be  ascer- 
tained, then  both  must  fall  together."  We  cannot  discover 
any  reasonable  application  of  that  to  this  case.  The  bequest 
to  the  residuary  legatees  is  not  inseparably  connected  with 
the  gift  to  promote  temperance,  neither  is  it  an  accessory 
to  or  dependent  upon  the  other  in  any  way.  Under  such 
circumstances,  by  the  most  familiar  rules  governing  the  sub- 
ject, the  failure  of  one  part  of  a  will  for  invalidity  or  other 
cause  does  not  affect  those  portions  of  it  otherwise  valid. 

Having  concluded  that  the  entire  estate,  irrespective  of 
the  validity  of  the  bequest  to  promote  the  cause  of  temper- 
ance, must  be  dealt  with  as  personal  property,  and  that, 
independent  of  whether  the  particular  bequest  mentioned 
be  preserved,  the  rest  of  the  will  must  stand,  little  is  left  to 
be  considered  on  this  branch  of  the  case.  There  is  no  con- 
tention but  that,  generally,  void  legacies  fall  into  the  re- 
siduum of  the  estate  and  go  to  the  residuary  legatees.  The 
only  exception  is  where  there  is  a  clear  intent  manifested 
by  the  will  to  the  contrary*  The  mere  fact  of  making  a  will 
is  so  inconsistent  with  any  other  intent  than  that  to  provide 
for  a  disposition  of  all  the  property  of  the  testator,  that  very 
strong  and  clear  language  is  required  to  show  a  contrary 
intent.  For  that  reason  a  residuary  bequest  in  general  terms 
You  105—82 
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is  held  to  carry  void  and  lapsed  legacies.  The  only  circum- 
stance claimed  in  this  case  to  rebut  the  legal  presumption 
that  the  testatrix  intended  that  lapsed  legacies  should  pass 
under  the  residuary  clause  of  the  will,  is  the  circumstance 
that  a  specific  part  of  the  net  proceeds  of  the  property,  left 
after  the  satisfaction  of  such  claims  as  would  be  necessarily 
preferred  without  any  mention  of  them,  was  bequeathed  to 
the  residuary  legatees,  the  other  portion  being  bequeathed 
to  trustees.  It  is  said  that  the  net  proceeds,  so  directed  to 
be  divided,  constitute  in  fact  the  residuum  of  the  estate,  and 
that  it  was  divided,  a  part  being  bequeathed  to  such  legatees 
and  a  part  in  trust  for  temperance  work,  and  that  under  such 
circumstances  the  rule  mentioned  does  not  apply.  True, 
when  a  portion  of  an  estate  is  plainly  treated  as  the  resid- 
uum, and  as  such  is  divided  and  the  several  parts  separately 
bequeathed,  the  failure  of  one  part  does  not  go  to  increase 
the  amount  of  the  others.  Floyd  v.  OaroWy  88  N.  Y.  560;. 
Booth  V.  Baptist  Churchy  126  N.  T.  215.  But  we  fail  to  see- 
any  clear  application  of  that  to  the  will  before  us.  The  tes- 
tatrix did  not  bequeath  three  fourths  of  her  net  estate  in. 
one  direction  and  one  fourth  of-  it  in  another,  treating  the 
net  estate  as  the  residue.  She  bequeathed  three  fourths 
of  the  net  estate  in  one  direction,  and  "  all  the  rest,  residue 
and  remainder  to  George  Henry  Andrews  and  WiUiam  An- 
drew8y  to  be  divided  between  them  equally,  share  and  share 
alike."  The  term  "residue"  was  used  with  reference  to 
what  might  be  left  of  the  estate  after  satisfying  the  previ- 
ously declared  purposes.  The  amount  of  the  residuum  was 
not  necessarily  one  fourth  of  the  net  estate,  so  called.  The 
testatrix  must  be  presumed  to  have  had  in  mind,  in  view  of 
the  general  language  of  the  residuary  clause,  that  all  of  her 
estate  that  for  any  reason  might  not  pass  under  the  particu- 
lar bequests  would  go  to  the  residuary  legatees  under  the 
general  language  of  the  residuary  clause.  That  is  manifest 
from  the  whole  will.    If  the  testatrix  intended  to  treat  the 
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net  proceeds  of  her  estate  as  the  residue,  she  woald  have  so 
indicated  by  in  terms  bequeathing  three  fourths  of  it  to  the 
trustees  for  temperance  work  and  one  fourth  of  it  to  the 
nephews  mentioned,  instead  of  using  the  ordinary  language 
generally  held  by  courts  to  indicate  an  intent  that  the  resid- 
uary legatees  are  intended  to  take  all  property  subject  to  be 
bequeathed  by  her,  not  otherwise  effectually  disposed  of. 

We  will  now  take  up  the  subject  referred  to  in  the  open- 
ing lines  of  this  opinion.  Is  the  bequest  void  for  uncer- 
tainty, of  three  fourths  of  the  net  estate,  to  trustees  to  be 
used  or  expended  by  them,  or  the  survivor  of  them,  as  their 
best  judgment  shall  dictate,  in  temperance  work  in  the  city 
of  Milwaukee,  the  greater  portion  to  be  used  for  the  benefit 
of  Crystal  Spring  Lodge,  I .  O.  G.  T.,  and  the  Woman's 
Christian  Temperance  Union  of  said  city  of  Milwaukee,  but 
if  either  of  said  organizations  decide  to  erect  a  building  for 
temperance  work  in  said  city  of  Milwaukee,  the  whole  trust 
fund  then  remaining  in  the  hands  of  the  trustees  to  be  used 
by  them  in  the  erection  and  construction  of  such  building, 
all  of  such  trust  funds  to  be  expended  in  temperance  work 
within  five  years  from  the  time  of  coming  into  the  hands 
of  the  trustees  ? 

The  precise  nature  of  the  uncertainty  discovered  by  the 
trial  court  does  not  appear  from  the  record ;  but  from  the 
arguments  of  counsel  in  support  of  the  judgment  we  assume 
the  case  was  supposed  to  be  ruled,  by  Buth  v.  Obe7*hrunner, 
40  Wis.  238,  and  ITei^s  v^  Murphey^  40  Wis.  276,  and  other 
cases  in  this  court  and  expressions  in  opinions  which  fol- 
low the  Ruth  and  Ileiaa  Casea^  to  the  effect  that  the  statute 
of  uses  and  trusts,  and  the  inability  of  courts  of  equity  to 
exercise  cy  prea  power,  place  trusts  for  charitable  uses  on 
the  same  basis  as  private  trusts,  so  that  a  trust  of  the  former 
character,  not  sufficiently  definite  both  as  to  the  charitable 
scheme  and  the  beneficiaries  that  it  can  be  enforced  by  the 
courts  after  the  manner  of  private  trusts,  is  void  for  uncer- 
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tainty ;  that  subd.  5,  sec.  2081,  Stats.  1898,  applies,  rendering 
a  charitable  trust  void  unless  ^^  fully  expressed  and  clearly 
defined  upon  the  face  of  the  instrument  creating  it."  That 
was  the  New  York  rule  when  the  cases  mentioned  were 
decided  and  until  recently  changed  by  statute,  and  it  was 
fully  sanctioned  by  this  court  in  such  cases.  The  published 
syllabus  of  Huth  v.  Oherhrunner  correctly  states,  in  sub- 
stance, what  was  said  in  the  opinion.  It  is  as  follows: 
"  Sec.  1,  ch.  84,  R.  S.  1858,  abolishes  all  trusts,  including  those 
for  charitable  purposes,  except  such  as  are  specifically  author- 
ized by  that  chapter."  The  view  which  courts  elsewhere 
have  drawn  from  the  two  cases  mentioned  is  well  illustrated 
by  what  was  said  by  the  supreme  court  of  Illinois  in  the  re- 
cent case  of  Hoeffer  v.  Clogomy  171  111.  462,  commenting  on 
the  recent  case  in  this  court  of  McHugh  v.  McCoU^  97 
Wis.  166,  which  follows  closely  the  reasoning  and  points 
decided  in  the  Ruth  and  Hei%B  Cases  and  the  New  York 
authorities  relied  on  therein.  The  following  is  the  view  of 
the  Illinois  court:  '^ In  Wisconsin  all  trusts  are  abolished 
by  statute,  except  certain  specific  trusts  where  there  is  cer- 
tainty in  the  beneficiaries."  "  The  doctrine  of  charitable 
uses  is  not  in  force."  ^'A  trust,  to  be  sustained,  must  be  of 
a  clear  and  definite  nature^  and  the  beneficiary  interest  to 
every  person  therein  must  be  fully  expressed  and  clearly 
defined  upon  the  face  of  the  instrument."  If  such  is  the 
law  of  this  state,  it  will  not  be  seriously  contended  that  the 
bequest  in  controversy  will  stand  the  test  and  can  be  pre- 
served, especially  as  to  certainty  of  beneficiaries,  as  in  case 
of  a  private  trust. 

It  is  not  supposed  that  a  treatment,  to  any  great  extent^ 
of  the  underlying  principles  of  the  system  upon  which  this 
case  must  stand  or  fall,  is  necessary.  The  time  has  gone  by 
when  long  discussions  of  questions  touching  the  origin  of 
trusts  for  charitable  uses  as  distinguished  from  private  trusts, 
the  jurisdiction  of  courts  of  equity  over  the  former,  how 
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they  are  affected  by  the  statute  of  43  Eliz.  ch.  4,  whether 
the  common-law  system  of  charities  and  the  jurisdiction  of 
equity  over  them  is  based  on  that  statute  or  is  independent 
of  it,  whether  without  adopting  the  English  statute  we  in- 
herited its  system  of  trusts  for  charitable  uses  divorced  from 
the  cy  pres  feature  of  such  statute,  the  true  nature  of  the  cy 
pres  doctrine  as  to  whether  it  means  more  than  the  admin- 
istrative features  of  such  statute,  or  the  exercise  of  prerog- 
ative power  strictly  so  called,  and  the  multitude  of  other 
questions  that  might  be  mentioned,  are  necessary  or  proper. 
The  books  are  full  of  judicial  discussions  of  all  these  ques- 
tions by  persons  showing  great  learning  and  depth  of  re- 
search into  the  subjects.  Such  subjects  have  all  been  so 
thoroughly  settled  that  we  need  only  refer  to  conclusions, 
and  harmonize  them,  so  far  as  practicable,  with  the  adjudged 
cases  in  this  court,  and  after  blazing  out  a  line  clearly  by 
the  light  of  such  cases  and  conclusions,  determine  how  the 
case  before  us  stands  in  regard  to  it. 

In  Dodge  v,  WiUia/tns^  46  Wis.  70,  and  Gould  v.  Taylor 
Orphan  Asylv/m^  46  Wis.  106,  the  cases  being  represented 
by  eminent  counsel  on  both  sides  and  considered  and  de- 
cided together,  they  having  been  so  arranged  because  of  the 
great  importance  of  the  questions  involved,  the  decisions  in 
Ruth  V.  Oherbrunner^  40  Wis.  238,  and  ndsa  v,  Murpheyy  40 
Wis.  276,  were  pressed  upon  the  attention  of  the  court,  to 
the  effect  that  no  trust  is  valid  under  the  laws  of  this  state, 
whether  charitable  or  otherwise  and  whether  of  real  or  per- 
sonal property,  unless  so  created  as  to  satisfy  the  statutory 
rule  of  deJBniteness  laid  down  in  the  statute  of  uses  and  trusts, 
at  sec.  2081,  Stats.  1898,  and  the  requirements,  generally,  of 
such  statute.  A  reference  to  the  briefs  of  counsel  support- 
ing that  theory  shows  that  they  grounded  their  arguments 
on  the  idea  that  the  doctrine  of  charitable  uses  does  not  ob- 
tain to  any  extent  in  this  state;  that  a  trust  not  having  all 
the  elements  of  certainty  requisite  to  a  private  trust  cannot  be 
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sustained  without  the  aid  of  the  cypres  doctrine;  that  a  court 
of  equity  cannot  exercise  any  authority  over  a  donation  to 
charitable  uses  that  it  cannot  in  case  of  a  private  trust,  ex- 
cept by  virtue  of  the  prerogative  power  of  the  sovereign, 
the  so-called  cy  jpre%  power,  and  that  courts  of  this  state  pos- 
sess no  such  power.  On  the  other  hand,  it  was  contended 
that  the  legislature  did  not  intend  to  abolish  the  common- 
law  system  of  trusts  for  charitable  uses,  and  that  they  still 
are  lawful  and  sustainable  except  where  so  indefinite  as  to 
be  incapable  of  enforcement  by  the  court  without  the  aid 
of  the  cy  prea  doctrine,  strictly  so  called,  limited  to  the 
power,  where  property  is  given  for  charitable  purposes  gen- 
erally,—  given  with  no  declaration  of  the  particular  pur- 
poses to  which  it  is  to  be  applied  or  any  declaration  of  a 
purpose  that  can  be  carried  out, — to  ascertain  and  determine 
a  purpose  within  the  general  scope  of  the  donor's  intention, 
or  akin  to  it,  and  to  frame  a  scheme  to  effect  such  purpose 
and  to  enforce  the  execution  of  such  scheme  through  the 
medium  of  a  remedy  analogous  to  that  given  by  the  statute 
of  Elizabeth  on  the  subject;  that  the  legislative  intent  was 
to  preserve  charitable  uses  and  trusts  in  all  their  essential 
and  distinctive  features,  so  far  as  they  are  sustainable  inde- 
pendent of  the  cy  pres  remedy  of  such  statute,  or  the  exer- 
cise of  prerogative  power  strictly  so  called.  The  two  posi- 
tions so  taken  before  the  court  were  so  ijiconsistent  with 
each  other,  the  one  being  based  on  Buth  v,  Oherbrunner  and 
Heiss  V.  Murphey  and  the  other  opposed  to  the  general  doc- 
trine of  those  cases,  not  necessarily  the  decisions  rendered, 
that  no  middle  ground  was  left  on  which  to  harmonize.  If 
one  theory  was  right  the  other  was  necessarily  wrong.  The 
subject  of  the  trust  was  personal  property.  The  trustees 
named  were  trustees  of  several  colleges.  The  uses  and  pur- 
poses declared  were  payment  for  the  education  and  tuition 
of  worthy  indigent  females  at  such  colleges,  and,  in  a  par- 
ticular contingency,  for  the  education,  tuition,  and  support 
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of  worthy  indigent  young  men  attending  and  studying  for 
the  ministry  at  one  of  the  colleges  named.  There  was  a 
further  bequest,  on  a  specified  contingency,  to  a  corporation 
to  be  organized  to  take  and  administer  it  as  a  trustee,  as  to 
which  the  use  and  purpose  declared  was  the  education  of 
worthy  indigent  females  in  the  manner  commonly  done  at 
female  seminaries.  It  will  be  noted  that  neither  of  the 
trusts  could  well  be  enforced  after  the  manner  of  private 
trusts*  There  was  an  entire  absence  of  certainty  of  bene- 
ficiaries who  could  invoke  judicial  power  to  enforce  the 
trust.  The  broadest  discretion  was  left  to  the  trustees  to 
select  the  immediate  beneficiaries  from  a  class  having  no 
limitation  as  to  residence  or  location,  and  none  as  to  number, 
kind,  or  character,  except  by  the  indefinite  term,  "  worthy 
indigent  females,"  or  "  worthy  indigent  young  men  studying 
for  the  ministry."  The  method  of  carrying  out  the  declared 
purpose  had  no  limitation  except  that  of  the  work  done  at 
the  several  schools  named. 

The  opinion  in  the  case  was  written  by  Chief  Justice 
Kyan,  who  took  no  part  in  the  first  of  the  former  cases,  and 
who  appears  to  have  concurred  in  Heiae  v.  Murphey  because 
of  the  absence  of  any  trust,  the  bequest  being  made  directly 
to  uncertain  and  unascertainable  devisees.  The  court,  as 
indicated  in  the  opinion,  in  terms  or  in  effect,  decided  as 
follows:  Bequests  of  personal  property  to  charitable  pur- 
poses, good  by  the  rules  of  the  common  law,  except  so  far 
as  affected  by  the  m/  prea  remedy  and  doctrine  of  the  stat- 
ute of  43  Eliz.  ch.  4,  are  good  under  the  laws  of  this  state. 
When  it  is  said  that  the  doctrine  of  cy  prea  does  not  prevail 
in  this  state,  that  does  not  refer  to  those  liberal  rules  of  ju- 
dicial construction  of  charitable  trusts,  by  courts  of  equity, 
which  prior  to  the  statute  of  Elizabeth  were  applied  in 
chancery,  and  of  which  such  statute  is  only  confirmatory, 
but  to  the  prerogative  power  exercisable  where  such  stat- 
ute prevails.     Courts  here,  as  anciently,  look  with  favor 
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npon  all  donations  to  charitable  uses,  and  give  effect  to  thein 
where  it  is  possible  to  do  so  consistent  with  rules  of  law^ 
and  to  that  end  the  most  liberal  rules  the  nature  of  the  case 
will  admit  of,  within  the  limits  of  ordinary  chancery  juris- 
diction, will  be  resorted  to  if  necessary.  It  is  sufficient  if 
there  be  a  trust  and  a  particular  charitable  purpose,  as  dis- 
tinguished from  a  gift  to  charity  generally.  The  court  may 
supply  the  trustee  to  administer  the  trust;  the  trustee  may 
select  the  beneficiaries  from  within  the  general  class  named 
by  the  donor,  and  when  necessary  may  work  out  the  details 
of  the  declared  purpose  within  its  stated  general  limits. 
Certainty  of  beneficiaries  who  can  invoke  judicial  power  to 
enforce  the  trust  is  not  only  unnecessary,  but  is  inconsist- 
ent with  the  very  nature  of  a  trust  for  charitable  u^es,  in 
that  the  beneficiaries,  in  a  general  sense,  are  the  members 
of  the  public  at  large.  A  public  charity,  within  the  rule 
mentioned,  is  sufficiently  definite  as  to  purpose  if  its  gen- 
eral nature  be  clearly  stated,  or  it  can  be  made  otherwise 
certain  by  the  trustees  clothed  with  the  power  of  adminis- 
tering  the  trust  within  the  limits  of  the  declared  purpose. 
It  is  sufficiently  definite  as  to  immediate  beneficiaries,  by 
the  power  of  selection  lodged  expressly  or  impliedly  in  the 
trustee  appointed  by  the  donor,  or  by  the  court  where  there 
is  a  trust  but  no  trustee.  If  the  trustee  abuse  his  power, 
there  is  a  complete  remedy  by  the  exercise  of  the  visito- 
rial  power  of  the  state.  The  statute  of  uses  and  trusts,  as  to 
personal  property  at  least,  does  not  apply  to  trusts  for  chari- 
table  uses.  The  New  York  doctrine  and  decisions  on  that 
question  have  no  force  here.  For  greater  certainty  as  to 
what  is  here  said,  we  quote:  "Public  charities,  indefinite 
in  terms,  are  necessarily  limited  in  their  administration  by 
the  amount  of  the  foundation.  Where  the  founder  does  not 
provide  a  rule  or  order  of  selection,  there  is,  therefore,  in 
every  public  charity,  a  necessary  power  of  selection  of  bene- 
ficiaries in  the  trustee.    If  the  power  is  abused,  the  state. 


Wis.!  JANUARY  TEEM,  1900.  605 

Harrington  and  others  v&  Pier  and  othera 

in  the  exercise  of  its  visitorial  power,  will  correct  it." 
"  When  a  trust  defines  the  beneficiaries  with  certainty,  it  is 
rather  private  than  public.  As  Mr.  Perry  remarks,  charity 
begins  where  uncertainty  of  the  beneficiaries  begins.  Perry, 
Trusts,  §  687.  *It  is  the  number  and  indefiniteness  of 
the  objects,  and  not  the  mode  of  relieving  them,  which  is 
the  essential  element  of  a  charity.  ...  A  good  chari- 
table use  is  public,  not  in  the  sense  that  it  must  be  executed 
openly  and  in  public;  but  in  the  sense  of  being  so  general 
and  indefinite  in  its  objects  as  to  be  deemed  of  common  and 
public  benefit.' "  Dodge  v.  WiMiams,  46  Wis.  97,  98.  " '  The 
rule  of  public  policy  which  forbids  estates  to  be  indefinitely 
inalienable  in  the  hands  of  individuals  does  not  apply  to 
charities.'"  "It  is  almost  sufficient  to  say,  for  the  pur- 
poses of  this  case,  that  the  statutes  of  uses  and  trusts  and 
against  perpetuities  are  expressly  limited  to  realty."  46 
Wis.  95. 

In  view  of  the  foregoing,  that  Dodge  v.  WiUiams  was  ruled 
by  an  entirely  different  doctrine  than  Huth  v.  Oherbrwaner^ 
40  Wis.  238,  as  to  personal  property  at  least,  without  deter- 
mining whether  the  doctrine  of  the  former  should  be  ex- 
tended to  realty,  hardly  admits  of  reasonable  controversy. 
The  theory  of  the  former  case  is  that  trusts  for  charitable 
uses  must  have  all  the  essentials  of  certainty,  of  private 
trusts;  that  of  the  latter  case  is  that  trusts  for  charitable 
uses,  good  by  the  rules  of  the  common  law,  except  as  added 
to  by  the  cy  pres  doctrine  of  the  statute  of  Elizabeth,  are 
good  here,  at  least  as  to  personal  property.  The  case  was 
distinguished  from  Euth  v.  Oberbrunner  in  that  in  the  latter 
the  subject  of  the  trust  was  real  estate  and  the  trust  was 
private.  It  was  distinguished  from  Ileiss  v.  Murphey  in  that 
in  the  latter  case  the  donees  were  uncertain  and  unascertain- 
able.  The  reasoning  of  the  early  cases,  inconsistent  with 
that  of  the  later  case,  was  treated  as  obiter^  and  in  that  way 
the  reasoning  and  decision  in  the  latter  easily  harmonized 
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with  the  decisions  in  the  former.    Nothing  actually  previ- 
ously decided  was  necessarily  or  in  fact  overruled. 

From  the  foregoing  it  woiQd  seem  that  when  we  have  de- 
termined whether  the  reasoning  which  led  to  the  decision 
in  Dodge  «.  WiUiama  and  such  decision,  or  the  reasoning 
which  led  to  the  decision  in  Huth  v.  Olerbrunnery  is  to  pre- 
^  vail  as  the  law  of  this  state,  we  shall  have  pretty  nearly  de- 
cided the  vital  question  before  us. 

Gould  V.  Taylor  Orphan  Asylum^  46  Wis.  106,  decided 
with  Dodge  v.  WUliamSy  need  not  be  commented  upon  to  any 
great  extent.  The  justice  who  delivered  the  opinion  deliv- 
ered those  in  the  two  earlier  cases,  and  followed  the  lines  of 
the  opinion  of  the  chief  justice  in  the  accompanying  case. 
"The  bequest  was  to  trustees  for  the  cam  of  orphan  children 
of  Eacine  county,  and  such  other  poor,  neglected,  and  neces- 
sitous children  as  the  managers  might  decide  to  receive. 
The  formation  of  a  corporation  to  receive  the  fund  and  ad- 
minister it  was  contemplated  1^ut  not  made  imperative.  It 
was  decided  that  the  fund,  without  a  corporate  organization, 
could  be  permanently  retained  and  administered  by  trustees 
for  the  charitable  work  contemplated  by  the  donor.  That, 
it  will  be  observed,  is  the  common-law  doctrine  of  charitable 
trusts.  The  court  said,  in  effect,  if  any  or  all  of  the  trustees 
should  refuse  to  act,  or  fail  from  any  cause,  the  court  of 
equity  would  have  undoubted  equitable  jurisdiction  to  sup- 
ply trustees,  indefinitely,  and  support  the  trust  and  give 
effect  to  the  charitable  use  declared  by  the  donor.  The  idea, 
it  will  be  observed,  was  that  certain  beneficiaries  vested  with 
an  equitable  title  corresponding  to  the  legal  title  held  by  the 
trustees,  who  could  come  into  court  and  enforce  the  trust 
ikf  ter  the  manner  of  private  trusts,  were  not  deemed  neces- 
-sary. 

A  review  of  cases  touching  the  subject  under  discussion 
would  not  be  complete  if  an  idea  thrown  out  in  De  Wolf  v. 
ZawsoTiy  61  Wis.  469,  were  passed  without  notice. 
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In  Dodge  v.  WUHamSy  46  Wis.  70,  on  the  subject  of  whether 
the  law  against  perpetuities  was  important  on  the  facts  of 
that  case,  after  suggesting  that  it  was  probably  sufficient  to 
support  the  negative,  that  both  the  statute  of  perpetuities 
and  of  uses  and  trusts  are  expressly  limited  to  real  estate, 
and  referring,  in  effect,  to  the  statutes  as  but  re-enactments 
of  common-law  principles,  Chief  Justice  Rtak  said:  "But 
were  this  otherwise,  the  statute  limiting  the  rule  against 
perpetuities  to  realty,  manifestly  abrogates  the  English  doc- 
trine as  applicable  to  personalty.  Expreado  unites  exdvsio 
(dterius.^^  Regarding  that,  in  the  De  Wolf  Casey  Justice  Cole 
said:  "There  can  be  no  question  but  the  statute  refers  to 
real  estate  alone.  It  may,  however,  admit  of  doubt  whether 
the  remark  of  the  chief  justice  is  strictly  accurate  in  saying 
that  it  abolishes  the  common  rule  of  perpetuities  as  to  per- 
sonalty when  applied  to  private  trusts.^^  "  This  common  rule 
of  perpetuity  as  to  personalty  may  be  unaffected  by  our 
statute."  The  quoted  language  of  Justice  Cole  was  referred 
to  in  Webster  v.  Morrisy  66  Wis.  366,  where  the  subject  under 
discussion  was  a  charitable  trust.  It  will  be  noted  that  Jus- 
tice Cole's  criticism  was  not  intended  to  cast  discredit  on 
the  decision  in  Dodge  v.  Williams  or  the  reasoning  of  the 
opinion  therein  as  to  public  trusts,  and  it  is  not  supposed 
that  the  court  in  the  Webster  Case  intended  to  do  so  or  to 
give  weight  to  the  criticism.  The  trust  in  the  Webster  Case-^-- 
was  sustained  and  the  decision  was  grounded  on  the  princi- 
ples laid  down  in  Dod^e  v.  Williams, 

The  next  case  in  order  of  time  is  Webster  v,  Mm^ris^  above 
mentioned.  The  opinion  therein  was  written  by  the  present 
chief  justice.  The  general  lines  of  Dodge  v.  WiUia/tns  were 
followed,  except  the  test  of  certainty  to  be  applied  was  rather 
indicated,  but  not  decided,  to  be  sec.  2081  of  the  statute  of 
uses  and  trusts.  There  were  two  trusts  called  in  question. 
One  was  to  the  First  Presbyterian  Church  of  the  village  of 
Omro,  Winnebago  county,  Wisconsin,  to  use  one  half  of  the 
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interest  of  the  f and  in  defraying  the  annual  expenses  of  the 
cbaroh,  and  the  other  half  for  the  relief  of  the  ''  resident 
poor,"  no  particular  class  of  poor  being  mentioned  or  par- 
ticular method  or  kind  of  relief  suggested.  The  other  be- 
quest was  of  a  sum  of  money  in  trust  to  charity  generally,  no 
trustee  being  named,  coupled  with  a  recommendation,  which 
the  court  held  equivalent  to  a  command,  that  the  executors, 
in  the  event  of  their  deeming  the  sum  sufficient  therefor, 
establish  a  school  at  some  place  in  Winnebago  county,  to 
educate  young  men  in  the  useful  arts.  It  was  held  that  the 
general  bequest  for  charitable  work  was  invalid,  but  that 
the  gift  to  establish  a  school  was  valid  on  the  principle  that 
where  a  bequest  is  made  to  alternative  purposes,  one  of 
which  is  invalid,  it  will  go  to  the  one  which  is  valid.  The 
mere  recommendation  to  establish  a  school,  as  stated,  was 
treated  by  the  court,  by  judicial  construction,  as  a  command. 
In  the  same  way  it  was  held  that  the  establishment  of  a 
school  contemplated  the  organization  of  a  corporation  to  take 
the  fund  as  trustee  and  administer  it  to  educate  young  men 
in  the  useful  arts.  In  the  same  way  it  was  held  that  in  the 
event  of  the  fund  not  being  sufficient  to  establish  the  school, 
that  being  the  contingency  named  by  the  donor,  it  might  yet 
be  used  for  that  purpose  if  sufficiently  supported  by  funds 
contributed  from  other  sources.  Generally,  it  was  said,  in 
effect,  that  while  the  cy  pres  feature  of  the  statute  of  Eliza- 
beth —  the  prerogative  jurisdiction  conferred  by  it  —  is  not 
a  part  of  the  law  of  this  state,  in  so  far  as  judicial  power  to 
construe  and  enforce  trusts  was  exercisable  by  the  chancel- 
lors of  England,  independent  of  the  statute  of  Elizabeth  and 
only  confirmed  by  it,  it  is  the  law  here.  It  will  be  observed 
that  such  doctrine  is  in  strict  harmony  with  Dodge  v.  Will- 
iams as  to  the  degree  of  certainty  required  within  the  rules 
declared.  The  court  said :  "  The  scheme  must  be  sufficiently 
indicated,  or  a  method  provided  whereby  it  may  be  ascer- 
tained and  its  object  made  sufficiently  certain  to  enable  the 
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court  to  enforce  the  execution  of  the  trust  according  to  such 
scheme  and  for  such  object.  It  must  be  of  such  tangible 
nature  that  the  court  can  deal  with  it.  The  mere  direction 
to  expend  money  '  for  charitable  purposes '  at  large  is  too 
indefinite  and  uncertain."  The  quotation  is  literal,  includ- 
ing the  italics.  It  will  be  seen  that  a  declared  particular 
purpose,  as  distinguished  from  a  mere  donation  of  a  fund  to 
charity,  was  all  that  was  deemed  essential  to  a  good  trust 
for  charitable  uses,  as  regards  the  work  to  be  performed; 
and  a  trust  being  created  with  a  trustee  to  select  the  persons 
from  such  indefinite  classes  as  the  "  resident  poor  "  or  "  young 
men,"  the  requisite  of  definiteness  of  beneficiaries  was  sat- 
isfied. The  case  is  in  strict  harmony  with  Dodge  v.  Williams 
except  in  that,  as  before  indicated,  in  the  opinion,  as  the 
supreme  and  essential  test  to  be  applied,  it  was  said,  refer- 
ring to  the  language  of  one  of  the  trust  provisions,  "  By  the 
language  thus  employed  such  trust  was  fully  expressed  and 
clearly  defined  upon  the  face  of  the  instrument  creating  it, 
and  hence  satisfies  the  requirements  of  subd.  5,  sec.  2081, 
R.  S."  However,  the  court  did  not,  as  is  manifested  by  the 
reasoning  of  the  opinion  and  the  decision  as  well,  regard  the 
statutory  test  essential.  So  recent  as  the  De  Wolf  Case  it 
had  been  affirmed  that  the  statute  of  uses  and  trusts  is  lim- 
ited to  real  property. 

The  subject  was  again  discussed  in  Safeties  Estate^  70  Wis. 
522,  opinion  by  Mr.  Justice  Orton.  The  bequest  was  direct 
"  to  the  poor  of  the  city  of  Green  Bay."  There  was  no  trust, 
nor  any  ascertainable  devisee  or  devisees.  The  bequest  was 
held  void  in  strict  harmony  with  Dodge  v.  WiUiamSy  46  Wis. 
70,  and  Webster  v.  Morris^  66  Wis.  366.  The  remarks  in  the 
opinion  as  to  the  indefiniteness  of  the  individual  members 
of  the  class,  "  the  poor  of  the  city  of  Green  Bay,"  referred 
to  the  absence  of  definiteness  as  to  devisees,  not  as  to  bene- 
ficiaries. Much  confusion  has  occurred  in  citing  that  case 
by  failing  to  distinguish  between  certainty  as  to  donee  or 
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devisee  in  whom  the  title  may  vest,  and  certainty  as  to  in- 
dividual beneficiaries  of  the  trust,  which,  in  the  very  nature 
of  things,  is  impossible.  The  difficulty,  primarily,  springs 
from  confusing  private  with  public  trusts,  following  the  idea 
that  the  two  are  identical  in  this  state  in  all  essential  par- 
ticulars, requiring  certainty  of  beneficiaries  holding  the  equi- 
table title  the  same  as  of  donees  or  devisees  holding  the 
legal  title,  to  the  end  that  the  former  may  enforce  the  trust. 
It  is  plainly  indicated  in  the  Hoffen  Case  that  the  bequest 
would  have  been  supported  as  a  trust  for  charitable  uses  if 
a  trust  had  been  created  so  the  court  could  have  filled  the 
office  of  trustee  to  administer  the  trust. 

The  next  case  to  be  considered  is  FvUer^B  WiU^  Y5  Wis* 
431,  where  there  was  a  trust,  a  trustee,  and  also  a  par- 
ticular purpose  and  use  declared,  to  wit,  the  support  of  a 
colporteur  and  missionary  of  the  Baptist  Church  within  the 
state  of  Wisconsin.  It  was  conceded  that  the  trust  was  for 
a  charitable  use.  The  bequest  was  held  invalid  because  the 
testator  failed  "  to  fully  define  his  charitable  scheme  in  his 
will,"  going  back,  apparently,  to  Huth  v,  Oherhmmner,  ¥> 
Wis.  238,  and  Heiss  v.  Murphey,  40  Wis.  276.  Dodge  v. 
Williams  is  not  cited  in  the  opinion.  The  rule  in  Webster  tr. 
Mm^ris^  to  the  effect  that  a  charitable  scheme  to  be  valid, 
"  must  be  sufficiently  indicated  in  the  will  or  a  method  pro- 
vided whereby  it  may  be  ascertained  and  its  object  made 
sufficiently  certain  to  enable  the  court  to  enforce  the  execu- 
tion of  the  trust  according  to  such  scheme  and  for  such  ob- 
ject," was  referred  to  and  affirmed ;  but,  as  it  seems,  effect 
was  given  to  the  rule  after  the  manner  of  private  instead  of 
public  trusts.  We  will  not  further  consider  the  case.  The 
task  of  harmonizing  it  with  Dodge  v.  Williams  and  the  cases 
subsequently  ruled  by  the  principles  there  declared  to  be 
the  law  of  this  state,  is  one,  as  it  seems,  too  great  for  room 
to  hope  for  its  successful  accomplishment.  There  seems  to- 
be  but  one  theory  upon  which  possible  harmony  can  be 
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baaed,  and  that  is  that  the  court  supposed  that  the  duties  of 
a  colporteur  and  missionary,  which  may  well  be  considered 
exceedingly  uncertain,  are  so  indefinite  and  indefinable  that 
the  trustee,  with  the  broad  discretion  vested  in  the  office 
under  rules  governing  charitable  trusts,  could  not  intelli- 
gently define  and  administer  the  trust  or  the  court  deter- 
mine the  limits  of  it.  Keasoning  along  that  line,  however, 
it  must  be  admitted,  would  be  quite  too  infirm  to  be  adopted 
as  satisfying  any  reasonable  test  of  judicial  certainty.  The 
will  designated  the  purpose  of  the  trust  to  be  the  support  of 
a  Baptist  colporteur  and  missionary.  The  broad  rules  of 
construction  that  easily  met  all  difficulties  in  the  Webster 
Case  would  probably  have  rendered  what  was  supposed  to- 
be  fatally  uncertain,  free  from  difficulty.  The  reasonable 
expectation  and  purpose  of  the  testator,  it  might  well  be- 
said,  was  that  the  colporteur  would  be  required  to  do  sucl\ 
work  as  is  ordinarily  performed  by  a  Baptist  colporteur  and 
missionary. 

In  SawteUe  v.  Witharrty  94  Wis.  412,  the  validity  of  a  trust 
for  charitable  uses  was  again  challenged  for  uncertainty  on 
the  reasoning  in  the  opinion  in  Heiss  v.  Murphey^  but  was- 
sustained  as  sufficiently  certain  to  satisfy  all  the  require- 
ments of  a  charitable  trust  according  to  the  doctrine  of  Dodge 
V.  WiUiams,  supra,  and  Goidd  v.  Taylor  Orphan  Asylum^  46 
Wis.  106,  they  being  cited  as  stating  the  law  of  this  state. 
There  was  a  trust,  but  no  trustees,  those  named  by  the  donor 
having  refused  to  act.  The  purpose  of  the  trust  and  use 
declared  was  to  invest  the  fund  and  devote  the  income  to- 
the  support,  maintenance,  education,  or  aid  to  that  end,  of 
such  indigent  orphan  children  under  the  age  of  fourteen 
years,  in  Kock  county,  Wisconsin,  as  in  the  judgment  of  the 
executors  may  be  most  needy  and  deserving.  "Vagueness,"" 
said  Mr.  Justice  Newman,  who  wrote  the  opinion,  "  in  some 
respects,  is  essential  to  a  good  gift  for  a  public  charity;  '^ 
and  further,  in  effect,  courts  will  not  allow  such  a  trust  to 
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fail  because  the  trustee  cannot  act,  or  refuses  to  act,  or  the 
objects  of  the  charity  are  uncertain.  Courts  carry  out,  by 
liberal  judicial  rulesi  of  construction  applicable  to  such  fa- 
vored donations,  the  intent  of  the  donor,  by  supplying  a 
trustee,  rather  than  that  the  trust  fail;  and  holding  that  the 
power  of  selection  of  immediate  beneficiaries,  and  of  work- 
ing out  the  details  of  the  particular  purpose,  generally  stated, 
was  intended  to  be  a  matter  of  administration  by  such 
trustee;  and  that,  according  to  the  judicial  policy,  well  es- 
tablished, charitable  bequests  are  within  the  department  of 
human  affairs  where  the  method  adopted,  indicated,  should 
be  applied  rather  than  that  the  charitable  design  of  the  donor 
should  fail.     "  Ut  res  inagia  valeatj  quam  pereai,?'* 

The  most  recent  case  where  the  question  under  considera- 
tion was  referred  to  is  McHugh  v.  McCole^  97  Wis.  166.  The 
only  bequest  in  that  case,  material  at  this  time,  was  one  to 
the  Eoman  Catholic  bishop  of  the  diocese  of  Green  Bay  to 
be  used  for  masses  for  the  repose  of  the  soul  of  the  testator 
and  the  souls  of  various  members  of  his  family.  It  is  sufii- 
cient  to  harmonize  the  decision  condemning  the  bequest, 
with  Dodge  v.  Williams,  46  Wis.  70,  to  say  that  it  was  con- 
sidered that  the  intent  was  to  create  a  private  trust,  pure 
and  simple,  hence  that  it  was  invalid  for  want  of  certain 
beneficiaries  to  hpld  the  equitable  interest,  competent  to  en- 
force the  trust.  True,  that  does  not  appear  very  clearly 
from  the  opinion,  but  it  was  certainly  the  view  of  a  major- 
ity of  those  who  participated  in  the  decision.  It  must  be 
admitted  that  the  opinion  may  reasonably  be  read,  as  by 
the  supreme  court  of  Illinois  in  Hoeffer  v.  Clogan^  171  111. 
462,  as  supporting  the  doctrine  that  trusts  for  charitable 
uses  must  be  tested,  as  to  definiteness,  the  same  as  private 
trust-s,  all  distinctions  between  the  two  classes  of  trusts  hav- 
ing been  abolished  in  this  state.  It  was  said  in  the  opinion, 
speaking  of  all  the  trusts  considered,  "  They  are  void  for 
uncertainty  and  wholly  incapable  of  being  executed  by  a 
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court  of  equity  by  virtue  of  its  jurisdiction  over  private 
trusts ;  since  they  cannot  be  so  executed  they  must  neces- 
sarily fail."  It  will  be  noted,  however,  that  the  precedent 
cited  for  condemning  the  trust  for  masses  treats  such  a  trust 
as  private.  Whether  such  a  trust  is  private  or  charitable, 
and  whether  void  if  of  the  former  class,  there  is  a  conflict 
of  authorities;  but  they  are  in  substantial  harmony  in  sup- 
port of  such  a  trust  if  held  public.  Schouler,  Petitioner^  134 
Mass.  426;  Featorazzi  v.  St.  Joseph^ s  CatholiG  Churchy  104 
Ala.  327,  25  L.  R.  A.  360;  Eoeffer  v.  Clogan,  supra;  Moran 
V,  Moran^  104  Iowa,  216.  *  In  the  IFoeffer  Casey  Mr.  Justice 
Cartweight,  who  delivered  the  opinion,  said:  'The  rules 
of  law  which  would  invalidate  the  trust  as  an  express  pri- 
vate trust  do  not  affect  its  validity,  because  it  is  a  charitable 
trust.  The  equitable  jurisdiction  over  such  trusts  was  not 
derived  from  the  statute  of  Elizabeth,  but  prior  to  and  inde- 
pendent of  that  statute  charities  were  sustained  irrespective 
of  indefiniteness  of  beneficiaries  or  the  lack  of  trustees,  or 
the  fact  that  the  trustee  was  incompetent  to  take.'  More 
need  not  be  said  in  regard  to  MoHugh  v,  McCole,  The  de- 
cision, as  indicated,  was  placed  on  the  ground  that  a  trust 
for  masses  is  private.  So  viewed,  the  decision  is  in  harmony 
with  Dodge  v.  Williams^  and  whatever  was  said  inconsistent 
with  such  view  must  yield  to  the  decision  itself  and  to  the 
established  doctrine  of  this  state  distinguishing  trusts  for 
charitable  uses  from  private  trusts. 

Thus  we  have  seen  that,  with  a  single  exception,  the  de- 
cisions of  this  court  from  Dodge  v.  Williams  to  the  present 
time,  are  in  harmony,  and  it  must  be  held  that  such  case 
states  the  law  of  this  state  as  understood  from  the  time  it 
was  decided.  The  single  break  in  the  line  of  decisions,  in 
view  of  the  quick  return  to  such  line,  should  not  be  taken 
as  a  considerate  change  of  judgment  as  to  the  law  at  any 
time.  Dodge  v.  Williams^  and  the  cases  expressly  ruled  by 
it,  correctly  state  the  law  on  the  points  essential  to  the  con- 
Voi*  105—38 
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elusion  here  reached,  and  whatever  there  is  in  other  cases^ 
decisions,  or  reasons  for  decisions,  inconsistent  therewith^ 
must  yield  to  that  view. 

It  follows  that  indefiniteness  of  beneficiaries  who  can  in- 
voke judicial  authority  to  enforce  the  trust,  want  of  a 
trustee  if  there  be  a  trust  in  fact,  or  indefiniteness  in  details- 
of  the  particular  purpose  declared,  the  general  limits  being 
reasonably  ascertainable,  or  indefiniteness  of  mode  of  carry- 
ing out  the  particular  purpose,  does  not  militate  against  the 
validity  of  a  trust  for  charitable  uses.  Given  a  trust,  with 
or  without  a  trustee,  a  particular  purpose — as  education,  or 
relief  of  the  poor,  as  distinguished  from  a  bequest  to  charity 
generally — and  a  class  great  or  small,  and  without  re- 
gard to  location,  necessarily,  as  "  worthy  indigent  females,'^ 
or  "  indigent  young  men  studying  for  the  ministry,"  or 
"resident  poor,"  or  "indigent  children  of  Rock  county," 
or  "  the  boys  and  girls  of  California"  {People  ex  rd.  EUert 
V.  CogsweUy  113  CaL  129),  and  we  have  a  good  trust  for 
charitable  uses.  The  court,  through  its  strictly  judicial 
power,  may  fill  the  office  of  trustee  if  necessary,  the  trustee 
can  select  the  immediate  "beneficiaries  or  objects  within, 
the  designated  class  and  scheme;  he  can  determine  upon 
the  details  necessary  to  effect  the  intention  of  the  donor 
within  the  general  limits  of  his  declared  purpose,  and  ex- 
ecute the  trust  accordingly;  and  the  proper  public  agen- 
cies, if  necessary,  can  invoke  judicial  power  to  enforce  such 
execution.  At  no  step  is  the  court  required  to  exercise  ej/ 
pres  power  in  the  sense  of  prerogative  authority,  or  at  all, 
except  as  the  term  is  found  used  in  regard  to  those  liberal 
rules  of  judicial  construction  applied  by  courts  of  equity  to 
charitable  trusts,  well  exemplified  in  Webster  v.  Morris^  66 
Wis.  366,  for  determining  the  intent  of  a  donor  in  creating 
a  trust  for  a  designated  proper  charitable  purpose.  Such 
power,  in  the  sense  last  indicated,  was  exercised  in  England 
both  before  and  since  the  statute  of  Elizabeth,  and  has  been 
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exercised  in  this  country  since  the  Revolution,  in  states 
where  the  statute  of  Elizabeth  is  part  of  their  system  and 
those  where  it  is  not,  except  in  a  few  instances,  as  here- 
after indicated,  where  the  rejection  of  such  statute  was  sup- 
posed to  carry  with  it  the  whole  common-law  system  of 
trusts  upon  the  erroneous  theory  that  the  one  depended 
upon  the  other,  and  a  few  states  that  followed  the  New 
York  theory  that  the  statutes  of  uses  and  trusts  and  of  per- 
petuities abolished  common-law  charitable  trusts. 

A  short  history  of  how  it  came  about  that  the  two  con- 
flicting theories,  discussed  in  this  opinion,  came  to  have  some 
place  in  our  system,  will  add  clearness  to  the  rule  adopted 
as  correct.  In  the  formative  state  of  the  law  in  this  country 
after  the  Revolution,  the  common  law  of  England,  includ- 
ing the  principles  of  equity  as  there  recognized,  so  far  as 
adapted  to  our  customs,  circumstances,  and  form  of  govern- 
ment, was  accepted  as  the  groundwork  of  an  American  sys- 
tem. In  that  we  inherited,  in  the  main,  the  common-law 
system  of  trusts  for  charitable  uses.  Two  controversies  early 
commenced:  (1)  as  to  whether  the  English  system  of  chari- 
ties originated  with  and  was  depended  upon  the  statute  of 
43  Eliz.  ch.  4;  (2)  whether  such  system  was  adapted  to  our 
system  of  civil  government  and  adopted.  The  varying  con- 
clusions reached  as  to  such  controversies  resulted  in  building 
up  different  systems  in  different  states,  according  to  their  re- 
spective judicial  determinations  in  regard  to  such  controver- 
sies. In  Massachusetts,  and  some  other  states,  the  first  contro- 
versy named  was  decided  in  the  negative,  and  the  second  in 
the  aflirmative  as  regards  the  principles  of  the  statute;  and 
the  result  was  an  adoption,  in  such  jurisdictions,  of  the  entire 
common-law  system  of  charities,  barring  the  cy  pres  feature 
of  the  statute  of  Elizabeth,  not  exercised  by  courts  of  equity 
before  the  statute, —  that  is,  the  prerogative  right  of  disposal 
outside  of  the  declared  intent  of  the  testator,  or  where  there 
is  a  gift  to  charity  generally  with  no  use  specified  and  no 
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trust  interposed  and  no. provision  made  for  appointment,  op 
the  power  of  appointment  was  delegated  to  particular  per- 
sons who  died  without  exercising  it.  Going  v.  Emery ^  16 
Pick.  107;  JacJcaon  v,  PhUlips,  14  Allen,  539;  Heuser  v.  Har- 
ri8y4:2  III.  425.  In  a  few  instances  the  statute  w^as  rejected 
in  toto;  notably  in  Maryland,  the  very  opposite  conclusion 
being  reached  from  that  in  the  Massachusetts  court.  That 
is,  it  was  held  that  the  entire  common-law  system  of  chari- 
ties originated  with  and  is  dependent  upon  the  statute  of 
Elizabeth ;  that  the  statute  is  not  adapted  to  this  country, 
and  that  a  court  of  equity  cannot  enforce  the  execution  of  a 
devise  or  bequest  to  charitable  uses  unless  it  has  all  the  ele- 
ments of  certainty  requisite  to  a  private  trust,  including  cer- 
tainty of  beneficiaries  to  hold  the  equitable  title  correspond- 
ing to  the  legal  title  vested  in  the  devisees  or  legatees. 
Dashidl  V.  Attorney  General^  5  Har.  &  J.  392;  Needles  v. 
Martin^  33  Md.  609.  That  was  based  on  an  early  adjudica- 
tion by  the  supreme  court  of  the  United  States  which  was 
overruled  after  the  Maryland  system  was  too  firmly  estab- 
lished to  be  changed  without  unduly  disturbing  property 
rights.  The  beneficiaries,  it  was  held,  must  be  sufficiently 
definite  to  be  recognized  by  the  court  as  entitled  to  enforce 
the  trust  after  the  manner  of  private  trusts,  the  following 
designations  of  beneficiaries  being  held  fatally  defective: 
"  The  education  of  free  colored  persons  in  the  city  of  Balti- 
more;"  "  Resident  indigent  and  necessitous  poor  persons  of 
the  Twelfth  ward  of  the  city  of  Baltimore."  Bamum  v. 
Baltimore,  62  Md.  275.  In  Philadelphia  Baptist  Asso.  v, 
Hart^s  Ex'rs,  4  Wheat.  1,  opinion  by  Chief  Justice  Marsh- 
all, decided  in  1819,  the  law  was  laid  down  on  the  lines 
followed  by  the  Maryland  court  four  years  later,  as  above 
indicated,  the  ground  of  the  decision  being  that  the  English 
system  of  charities  originated  with,  and  is  wholly  dependent 
upon,  the  statute  of  43  £liz.  ch.  4.  In  the  famous  Girard 
Will  Case  {Vidal  v.  Philadelphia),  2  How.  127,  in  which  Mr. 
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Binney  appeared  on  the  one  side  and  Mr.  Webster  on  the 
other,  and  the  opinion  was  delivered  by  Mr.  Justice  Stobt, 
in  one  of  the  most  exhaustive  treatments  of  the  question 
ever  given  to  a  subject  in  that  great  court,  Philadelphia 
Baptist  AsBO,  v,  Harfs  Exi^ra  was  overruled,  and  it  was  held 
that  the  common-law  system  of  charities  did  not  originate 
with,  nor  was  it  dependent  upon,  the  statute  of  Elizabeth. 
Speaking  of  some  forty  English  authorities  examined,  Mr, 
Justice  Stoby  said:  '  They  show  that  trusts  for  charitable 
uses  were  known  and  enforced  in  courts  of  equity  through 
their  strictly  judicial  powers  long  before  the  statute  of  Eliza- 
beth in  cases  where  there  was  indefiniteness  as  to  beneficia- 
ries, where  the  charity  itself  was  uncertain,  where  there  was 
no  trustee  appointed,  or  the  trustee  was  not  competent  to 
take.*  That  view  of  the  law  was  adopted  and  has  since  been 
adhered  to  by  the  federal  court.  Perin  v.  Carey ^  24  How. 
465;  Kain  t;.  Cribboney^  101  U.  S.  362.  It  was  adopted  in 
many  of  the  states  before  the  law  was  settled  as  above,  and 
by  all,  afterwards,  where  the  question  was  open  to  discus- 
sion as  to  trusts  specifying  in  general  language  the  kind  of 
charitable  work  to  be  done. 

In  New  York  the  situation  at  the  start  was  complicated 
by  the  fact  that  in  1788  a  law  was  passed  repealing  the  stat- 
ute of  Elizabeth.  Laws  of  K  T.  1788,  oh.  46,  §  37.  It  was 
claimed  that  when  that  circumstance  occurred  it  was  com- 
monly understood  that  the  English  system  of  charities  was 
dependent  on  the  statute  of  Elizabeth,  hence  that  its  repeal 
should  be  held  to  show  a  legislative  intent  to  abolish  the 
whole  common-law  system  of  charities.  The  contrary,  how- 
ever, prevailed,  the  law  being  settled  substantially  as  after- 
wards laid  down  in  the  Girard  Will  Case.  MoCartee  v. 
Orphan  Asylum  Soo.  9  Cow.  437.  Then  came  the  statutes 
of  1829,  of  perpetuities  and  of  uses  and  trusts.  The  con- 
troversy soon  arose,  thereafter,  as  to  whether  the  legislative 
intent,  by  the  general  language  of  those  statutes,  was  to 
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abolish  trusts  for  charitable  uses.  The  situation  at  this  point 
may  be  best  illustrated  by  quoting  from  the  opinion  of  Chan- 
cellor Sandford  in  ShotweU  v,  Mott^  2  Sandf .  Ch.  4kj  :  "  We  in- 
herited from  our  mother  country  the  law  of  charitable  uses, 
with  the  blessed  spirit  that  gave  rise  to  it."  "Did  the  Ee- 
vised  Statutes  intend  to  cut  oflf  gifts  and  devises  to  chari- 
table uses  for  all  time  to  come  ?  For  if  the  article  *  Of  Uses' 
and  TrxhsU '  applies  to  charitable  uses,  that  must  have  been 
the  intention  in  respect  to  all  save  devises  to  corporations 
directly  for  their  own  use.  The  proposition  is  startling  and 
of  vast  importance,  and  I  presume  every  one  on  first  hear- 
ing it  will  declare  that  it  is  impossible;  that  no  legislature 
of  the  nineteenth  century  could  have  intended  such  a  re- 
sult. "  By  analogy  to  the  common-law  policy  regarding  char- 
itable uses,  and  authorities  to  the  effect  that  statutes  in 
general  language  in  England  had  been  uniformly  construed 
there  as  not  affecting  public  trusts,  a  conclusion  was  reached 
that  the  New  York  statutes  were  but  re-enactments  of  the 
common  law,  and  were  not  intended,  said  the  chancellor, 
"  to  affect  charitable  uses  or  public  trusts,  which  spring  from 
benevolent  instead  of  interested  motives,  and  are  for  the 
benefit  of  classes  of  people  notpersonally  known  to  the  ben- 
efactor, and  not  for  the  pecuniary  advantage  of  a  designated 
individual."  Such  was  the  situation  when  this  state  was 
admitted  into  the  Union  and  the  statutes  of  perpetuities  and 
of  uses  and  trusts  were  adopted  substanti^-Uy  as  they  now 
exist,  in  all  essential  particulars  copied  from  those  of  New 
York,  except  that  personal  property  was  omitted  from  the 
statute  of  perpetuities.  In  Williams  v,  Williams^  8  N.  Y.  524, 
decided  in  1853,  the  law  as  laid  down  by  Chancellor  Sand- 
FORD,  and  in  the  Girard  Will  Case^  was  examined  and  adopted 
as  the  law  of  New  York,  in  an  opinion  by  Mr.  Justice  Dekio, 
which  for  depth  of  research,  leaves  little  room,  if  any,  for 
discussion.  A  few  years  later,  in  Ower^  v.  Missionary  Soc. 
14  N.  Y.  380,  the  soundness  of  Williarns  v.  WiUiams  was 


WiB.]  JANUAKY  TERM,  1900.  519 

Harrington  and  others  v&  Pier  and  others. 

called  in  question.  From  that  time  on  there  was  a  "  judi- 
<5ial  struggle  "  over  the  subject  for  a  period  of  some  twenty 
years.  It  did  not  wholly  end  with  Levy  v.  Levy,  33  N.  Y.  97, 
decided  in  1865,  which  placed  public  trusts  on  the  same  basis 
as  private  trusts,  overruling  Wtllia?n8  v.  Williams.  The  con- 
troversy thereafter  definitely  reached  this  court  in  Huih  v, 
Oherhrunnery  40  Wis.  238,  and  Eeisa  v.  Murphey^  40  "Wis.  276, 
where  Levy  v.  Levy  was  followed.  Thereafter  a  similar  de- 
cision was  made  in  Michigan  {Methodist  Episcopal  Church 
of  Nexoark  v.  Clark,  41  Mich.  730)  on  the  strength  of  Buth 
^.  Olerbrunner  and  the  New  York  authorities,  rejected  as 
not  controlling  in  Dodge  v,  Williams^  46  Wis.  70,  which  had 
been  decided  but  not  published.  The  dispute  in  New  York 
may  be  said  to  have  ended  in  1873,  when  in  Holmes  v.  Mead, 
52  N..  Y.  332,  the  law  was  declared  settled  on  the  lines  of  Levy 
V.  Levy,  svpra,  and  Bascomv.  Alhertson,  34  N.  Y.  584,  the  court 
saying,  substantially,  that  the  statute  must  be  held  to  have 
abolished  all  uses  and  trusts  except  those  particularly  named 
therein,  leaving  the  court  no  discretion  to  support  a  chari- 
table trust  having  no  certain  beneficiaries  competent  to  hold 
the  equitable  title  and  to  enforce  the  trust.  The  Tilden  Will 
Case  in  1891  {Tilden  v.  Green),  130  N.  Y.  29,  developed  so 
fully  the  mischiefs  of  the  system  that  had  been  constructed 
on  the  ruins  otWilliams  v,  Williams,  that  in  1893,  by  chap- 
ter 701  of  the  laws  of  that  year,  the  former  doctrine  was  in 
effect  restored.  So  it  will  be  seen  that,  so  far  as  this  court 
departed  from  the  true  line,  there  was  a  quick  return,  while 
the  departure  was  so  long  continued  in  New  York  that  it 
required  a  legislative  enactment  to  remedy  the  difliculty. 

Before  applying  to  this  case  the  principles  above  indi- 
cated to  be  the  law,  a  suggestion  should  be  considered  as 
regards  whether  the  promotion  of  temperance  is  a  proper 
subject  for  a  charitable  trust,  a  question  on  that  point  hav- 
ing been  raised  by  respondents'  counsel.  A  general  state- 
ment of  the  essentials  of  a  charity,  as  regards  the  character 
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of  the  work  to  be  performed,  will  substantially  solve  the 
question.  It  includes  everything  that  is  within  the  letter 
and  spirit  of  the  statute  of  Elizabeth,  considering  such  spirit 
to  be  broad  enough  to  include  whatever  will  promote,  in  a 
legitimate  way,  the  comfort,  happiness,  and  improvement 
of  an  indefinite  number  of  persons.  To  that  extent  such 
statute  is  generally  held  to  be  a  part  of  the  common  law  of 
states  even  that  reject  all  the  other  features  of  it.  To  men- 
tion the  particular  objects  of  charity  named  in  the  English 
statute  would  serve  no  practical  purpose,  so  that  is  omitted. 
The  general  scope  of  the  statute,  considering  its  letter  and 
spirit,  as  before  indicated,  has  been  judicially  stated  by 
judges  of  great  learning,  whose  statements  have  come  to  be 
referred  to  generally  in  judicial  opinions  as  the  true  test 
rather  than  the  statute  itself.  The  most  familiar  judicial 
statement  of  the  law,  as  recognized  by  the  courts,  is  known* 
as  Gray's  rule,  and  is  found  in  Jackson  v.  PhiUipa,  14  Allen, 
539,  where  the  bequest  under  consideration  was  for  the 
benefit  of  fugitive  slaves,  an  object  quite  remote  from  any 
specifically  mentioned  in  the  English  statute.  It  was  held, 
nevertheless,  to  be  within  the  spirit  of  the  statute.  After 
discussing  various  views  of  the  term  "  charity  "  as  applied 
to  charitable  trusts.  Justice  Gray  said :  "  A  charity,  in  the 
legal  sense,  may  be  more  fully  defined  as  a  gift,  to  be  ap- 
plied consistently  with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their  minds 
or  hearts  under  the  influence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering,  or  constraint, 
by  assisting  them  to  establish  themselves  in  life,  or  by  erect- 
ing or  maintaining  public  buildings  or  works,  or  otherwise 
lessening  the  burdens  of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in  the  gift  itself,  if 
it  is  so  described  as  to  show  that  it  is  charitable  in  its  nat- 
ure." Another  definition  often  quoted  was  given  by  Mr. 
Binney  in  the  Girard  Will  Case  {Vidal  v,  Philadelphia)^  2 
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How.  127.  It  is  as  follows:  ''Whatever  is  given  for  the 
love  of  God  or  for  the  love  of  your  neighbor  in  the  catholio 
and  universal  sense  —  given  from  these  motives  and  to  these 
ends  —  free  from  the  stain  or  taint  of  every  consideration 
that  is  personal,  private,  or  selfish."  Perhaps  a  more  con- 
cise, comprehensive,  and  practical  definition  is  that  found 
in  Missouri  Historical  Soc,  v.  Academy  of  Science^  94  Mo. 
459,  as  follows:  "Any  gift,  not  inconsistent  with  existing 
laws,  which  is  promotive  of  science  or  tends  to  the  educar 
tion,  enlightenment,  benefit,  or  amelioration  of  the  condi- 
tion of  mankind,  or  the  diffusion  of  useful  knowledge,  or  is 
for  the  public  convenience,  is  a  charity  within  the  meaning 
of  the  authorities,  whether  so  denominated  in  the  instru- 
ment which  evidences  the  gift  or  not."  Another  rule,  oar 
pable  of  being  understood  and  applied  by  any  person  of 
ordinary  understanding,  was  given  by  Lord  Camden  in 
Jon^es  V.  WiUia^nSy  Amb.  652,  and  approved  by  the  supreme 
court  of  the  United  States  in  Perin  v.  Carey^  24  How.  465, 
as  follows:  "A  gift  to  a  general  public  use,  which  extends 
to  the  poor  as  well  as  the  rich."  The  theory  of  that  is  that 
the  immediate  persons  benefited  may  be  of  a  particular 
class,  and  yet  if  the  use  is  public  in  the  sense  that  it  pro- 
motes the  general  welfare  in  some  way,  it  has  the  essentials 
of  a  charity. 

The  rules  above  given  are  suflBciently  comprehensive  to 
render  search  for  precedents  where  the  promotion  of  tem- 
perance has  been  considered  charitable  work,  unnecessary, 
though  it  may  be  noted  that  in  SaltonstaU  v.  Sanders,  11 
Allen,  446,  a  gift  to  a  trustee  to  promote,  or  in  aid  of,  ob- 
jects and  purposes  of  temperance,  was  held  to  be  a  good 
charitable  trust. 

Great  and  fatal  indefiniteness  is  suggested  in  regard  to 
the  meaning  of  the  term  itself,  "  temperance  work  in  the 
city  of  Milwaukee,"  as  used  by  the  donor.  To  refer  to  dio 
tionaries  for  definitions,  and  display  a  number  of  meanings 
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that  might  be  read  out  of  the  term,  would  only  tend  to  ob- 
-scure  that  which  is  plain.  In  the  light  of  the  facts,  the  term 
means,  obviously,  work  to  prevent,  so  far  as  practicable, 
the  use  of  intoxicating  liquors.  If  there  were  anj^  doubt 
about  that,  the  character  of  the  work  pursued  by  the  organ- 
izations selected  to  receive  special  aid  from  the  trust  fund 
would  readily  solve  it. 

Further  uncertainty  in  the  scheme  is  suggested  in  that 
the  trustees  are  directed  to  expend  the  greater  part  of  the 
fund  for  the  benefit  of  the  two  corporations  named,  and 
upon  the  happening  of  a  specified  contingency,  namely,  the 
determination  of  either  corporation  to  build  a  building,  to 
use  the  funds  then  remaining  to  that  end.  No  difficulty  is 
discovered  in  any  of  these  matters.  They  are  uncertainties 
-of  a  character  commonly  found  'in  charitable  trusts.  They 
are  easily  within  the  discretionary  power  of  the  trustees  to 
solve  within  such  limits  as  the  court  may  define,  if  neces- 
sary, by  judicial  construction.  They  are  matters  of  detail 
much  more  easy  of  determination  than  how  to  preserve  a 
.trust  fund  left  to  establish  a  school  "  for  the  education  of 
young  men  in  the  useful  arts "  on  the  contingency  of  its 
being  sufficient  for  that  purpose,  in  case  the  contingency 
never  happens;  or  what  poor  are  to  be  benefited  and  the 
nature  of  it,  in  the  bequest  for  the  relief  of  the  resident 
poor,  found  to  be  free  from  difficulty  in  VTehster  v.  Mopris, 
66  Wis.  366. 

There  is  little  left  that  need  be  said  in  drawing  a  correct 
conclusion  from  the  foregoing,  as  to  whether  the  trust  in 
question  is  valid.  As  before  indicated,  the  vital  question 
involved  is:  whether  charitable  trusts,  as  distinguished  from 
private  trusts,  have  been  abolished  in  this  state,  leaving  only 
the  latter  as  regards  the  essentials  of  certainty  and  rules  of 
construction  applicable;  that  is,  whether  the  New  York 
doctrine,  adopted  in  the  opinions  in  Huth  v.  Oherbrun7ier^  40 
Wis.  238,  and  Heiss  v.  Murj>hey^  40  Wis.  276,  or  the  decision 
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and  opinion  in  Dodge  v.  WilliamSy  46  Wis.  70,  is  to  prevail. 
The  conclusion  reached  is  in  favor  of  the  latter.  No  other 
can  be  reached  without  overruling  the  entire  judicial  system 
based  on  the  doctrine  there  adopted  and  here  affirmed.  The 
degree  of  certainty  that  such  doctrine  requires  is  correctly 
stated  in  Webster  v,  Morris  and  often  since  affirmed,  as  we  have 
seen.  That  is,  "  The  scheme  of  charity  must  be  sufficiently 
indicated,  or  a  method  provided  whereby  it  may  be  ascer- 
tained, and  its  object  made  sufficiently  certain  to  enable  the 
oourt  to  enforce  the  execution  of  the  trust  according  to  such 
scheme  and  for  such  object.  It  must  be  of  such  a  tangible 
nature  that  the  court  can  deal  with  it.  The  mere  direction 
to  expend  money  for  charitable  purposes  at  large  is  too  in- 
definite to  be  carried  into  execution."  66  Wis.  391.  In  order 
mot  to  depart  from  the  correct  line,  however,  the  rule  must 
be  considered,  not  with  reference  to  the  statutory  rule  of 
■certainty  (sec.  2081,  Stats.  1898),  or  that  which  is  required 
in  regard  to  private  trusts,  as  indicated  in  Buth  v,  Oherhrun- 
ner,  and  perhaps  in  McHugK  v,  McCole^  97  Wis.  166,  but 
with  reference  to  those  liberal  rules  for  judicial  construc- 
tion, applicable  to  charitable  trusts. 

It  should  be  noted  in  passing,  that  the  rule  above  dis- 
"Cussed,  as  indicated  in  the  opinion  where  it  was  first  pro- 
nounced, is  based  on  the  text  in  2  Bedf.  Wills,  409,  subds. 
2-4;  Id.  505,  subd.  16,  treating  of  the  subject  of  certainty  re- 
quired in  private  trusts.  The  rule,  however,  is  well  adapted 
to  charities,  keeping  in  mind  those  judicial  rules  of  construc- 
tion mentioned,  applicable  to  charitable  trusts,  and  the  essen- 
tials of  a  private  trust,  not  material  to  a  trust  for  charitable 
uses.  That  is,  that  certainty  of  beneficiaries  holding  the 
equitable  title,  who  can  enforce  the  trust,  sometimes  dwelt 
upon,  is  inconsistent  with  a  public  trust.  The  court  in  pro- 
nouncing the  rule  clearly  indicated  that  it  should  be  applied, 
having  in  view  the  considerations  mentioned,  by  adding  the 
explanatory  sentence,  to  the  idea  deduced  from  the  text  of 
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Eedfield  on  private  trusts,  viz.,  "The  mere  direction  to  ex- 
pend money  for  charitable  purposes  at  large  is  too  indefinite 
and  uncertain  to  be  carried  into  execution  under  the  rulings 
of  this  court  in  the  cases  cited,"  referring  to  Dodge  v,  WUf- 
tame  as  the  last  of  such  cases,  limiting  certainty  in  charitable 
trusts.  If  it  were  intended  by  the  rule  to  mark  the  limita- 
tion of  indefiniteness  permitted  in  private  trusts,  the  explan- 
atory sentence  would  not  have  been  used,  which  accurately 
marks  the  limitation  applied  generally  to  trusts  for  chari- 
table uses, —  that  corresponding  to  the  division  between 
judicial  and  prerogative  power.  So  the  rule  in  the  Webster 
Case  merely  excludes  the  exercise  of  oy  pres  power  strictly 
so  called,  that  is,  as  understood  by  the  English  court,  the 
power  (as  said  by  Lord  Alvanley,  in  Attorney  General  v. 
Boulibee^  2  Ves.  Jr.  380,  and  by  Lord  Eldon,  in  substance,  in 
MiUs  V.  Farmer^  19  Ves.  485,  and  approved  by  the  Master  of 
the  Rolls  in  CTierry  v.  Mott^  1  Mylne  &  C.  123),  where  exe- 
cution of  the  donor's  purpose  literally  is  impossible,  to  ex- 
ecute it  otherwise,  consistent  with  the  general  intention,  so 
as  to  execute  it  in  substance,  though  not  in  mode,  consider- 
ing charity  as  the  legatee  and  mere  mode  of  execution  not 
of  the  substance  of  the  donation. 

It  is  not  considered  that  anything  new  for  this  state  has 
been  decided  in  this  case  or  that  there  has  been  any  depart- 
ure from  the  law  as  heretofore  established  and  as  the  same 
has  existed  for  a  period  so  long  as  to  become  a  rule  of  prop- 
erty that  should  not  be  disturbed.  If  there  were  any  lean- 
ing toward  a  change  in  equity  power,  as  to  charitable  trusts, 
but  there  is  none,  it  would  naturally  be  toward  enlarging 
rather  than  restricting  it.  As  said  by  the  learned  chief  jus^ 
tice  in  the  case  here  so  often  referred  to,  "  From  time  im- 
memorial, the  general  inclination  of  courts  of  equity  has 
been  that  Avay.  *  Charity  in  thought,  speech,  and  deed  chal- 
lenges the  admiration  and  affection  of  mankind.  Christianity 
teaches  it  as  its  crowning  grace  and  glory.' "    Dodge  v.  Will- 
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iams,  46  Wis.  91.  Donations  in  trust  to  that  end,  it  is  said, 
should  not  be  declared  void  if  they  can  by  any  possibility, 
consistent  with  law,  be  considered  as  good.  So  courts  of 
equity  go  to  the  length  of  their  judicial  power  rather  than 
that  such  a  trust  should  fail,  applying  the  maxim,  Ut  res 
moffis  valeat,  quumpereat 

By  the  Court, —  That  part  of  the  judgment  appealed  from 
by  George  Henry  Andrews  and  William  Andrews  is  reversed. 
On  the  appeal  of  the  executrix  and  trustees  the  judgment  is 
reversed.  Costs  will  be  allowed  in  favor  of  the  executrix  and 
the  trustees  on  their  appeal  against  their  co-defendants, 
George  Henry  and  William  Andrews^  and  plaintiffs.  Costs 
will  be  allowed  to  George  Hen/ry  and  William  Andrews  on 
their  appeal  against  the  plaintiffs.  The  cause  is  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

Cassoday,  0.  J.  I  must  respectfully  dissent  in  this  case. 
In  doing  so  I  must  acknowledge  that  I  am  not  certain  that 
I  fully  comprehend  just  what  general  propositions  have,  and 
just  what  general  propositions  have  not,  been  determined  in 
this  case.  !N'or  am  I  certain  as  to  how  many  of  the  former 
decisions  of  this  court  have  been  in  part  overruled,  doubted, 
questioned,  ordistinguished,  notwithstanding  the  statement 
near  the  close  of  the  opinion  filed,  to  the  effect  that  nothing 
"  new  for  this  state  has  been  decided  in  this  case,"  and  that 
there  has  been  no  "  departure  from  the  law  heretofore  de- 
cided." The  general  rule  undoubtedly  is  that  a  decision  of 
any  court  "  not  in  harmony  with  some  of  its  previous  decis- 
ions has  the  effect  to  overrule  those  with  which  it  is  in  con- 
flict, whether  mentioned  and  commented  on  or  not."  Asher 
«.  TeacaSy  128  U.  S.  129.  But  it  is  also  a  well-recognized  gen- 
eral rule  "that  the  positive  authority  of  a  decision  is  coex- 
tensive only  with  the  facts  on  which  it  is  made."  Chief 
Justice  Marshall,  in  Ogdefi  v.  Saunders^  12  Wheat.  333, 
JSoans  V.  Virgin^  72  Wis.  427. 
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I  have  no  purpose  here  of  discussing  any  of  the  proposi- 
tions involved  in  this  case, —  much  less  those  considered  in 
the  opinion  filed,  and  which,  in  my  judgment,  are  not  in- 
volved in  this  case.  I  merely  state  my  posftion  in  order  to- 
show  the  limit  of  my  responsibility.  I  do  not  understand 
that  the  question  of  perpetuities  is  involved  in  the  case,  or 
suggested  by  anything  in  the  record.  The  trustees  were 
commanded  to  expend  all  funds  within  five  years.  I  con-^ 
cur  in  some  of  the  conclusions  reached  by  the  court.  The 
direction  in  the  will  to  convert  real  estate  into  personalty 
is  clearly  mandatory,  and,  under  the  repeated  decisions  of 
this  court,  the  real  estate  must  be  regarded  as  personal  prop- 
erty. Ford  V.  Ford^  70  Wis.  46-48,  and  cases  there  cited. 
The  clause  in  the  will  giving  the  greater  portion  of  such, 
trust  funds  for  the  benefit  of  Crystal  Spring  Lodge,  I.  O. 
G.  T.,  and  the  Woman's  Christian  Temperance  Union  of 
Milwaukee,  I  think  may  be  sustained,  as  they  are  both  found 
by  the  court  to  be  existing  corporations  under  the  laws  of 
this  state.  True,  the  findings  leave  the  inference  that  one 
of  them  is  a  mere  de  facto  corporation.  This  court  has  gone 
so  far,  however,  as  to  sustain  bequests  to  a  corporation  not 
in  existence  at  the  death  of  the  testator,  but  to  be  subse- 
quently incorporated  and  organized.  In  re  Taylor  Orphan 
Asylum,  36  Wis.  534;  Dodge  v.  WUliams^  46  Wis.  100-102; 
Gould  V.  Taylor  Orphan  Asylum^  46  Wis.  106;  Webster  v. 
Morrisy  66  Wis.  394-397.  Those  cases,  or  some  of  them, 
might  have  been  decided  differently  in  the  absence  of  any 
direction  to  establish  such  contemplated  corporation.  The 
corporations,  in  the  case  at  bar,  were  to  have  at  least  one 
half  of  three  fourths  of  the  net  proceeds  of  the  estate,  and 
more,  if  not  all,  in  case  either  of  such  corporations  should 
erect  the  building  therein  mentioned.  But  the  balance  of 
such  net  proceeds,  if  any,  was  to  be  "  used  and  expended  '* 
by  the  trustees  "  in  temperance  work  in  said  city  of  Milwau- 
kee, as  their  best  judgment  shall  dictate."  In  my  judgment 
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such  mere  direction  to  use  and  expend  money  in  temperknce* 
work,  like  a  mere  direction  to  expend  money  "  for  charitable 
purposes,"  at  large,  is  too  indefinite  and  uncertain  to  be  car- 
ried into  execution  under  the  repeated  rulings  of  this  court, 
cited  in  the  opinion  filed,  and  under  the  rulings  of  numer- 
ous other  courts,  some  of  which  are  cited  in  the  opinion 
filed.  Of  course,  I  do  not  refer  to  English  decisions  based 
on  the  statute  of  43  Eliz.  ch.  4  (2  Stat.  708),  nor  to  decisions 
from  states  which  have  adopted,  in  substance  or  in  fact,  that 
statute.  This  court  has  repeatedly  held,  in  the  cases  cited 
in  the  opinion  filed,  that  that  statute  was  not  in  force  in 
this  state.  "  By  that  statute  it  was  made  lawful  for  the 
^  Lord  Chancellor,  as  keeper  of  the  great  seal,  ...  to 
authorize  four  or  more  persons,'  in  case  of  such  general  be- 
quest, to  devise  and  carry  into  execution  a  charitable  scheme 
of  the  character  indicated  in  the  act."  Wehster  v.  Morris^  66 
Wis.  391.  "  That  was  a  prerogative  power  exercised  by  the 
keeper  of  the  great  seal  as  the  representative  of  the  king, 
and  not  by  him  sitting  merely  as  chancellor."  Id.  But  the 
courts  of  this  state,  as  held  in  the  cases  referred  to-  in  the 
opinion  filed,  have  no  such  prerogative  jurisdiction,  but 
"  only  a  strictly  judicial  power."  Id,  Of  course,  all  judi- 
cial powers  which  existed  before  the  enactment  of  that  stat- 
ute  necessarily  existed  outside  of  the  statute,  and  hence  are 
no  part  of  the  statute.  That  statute  was  for  the  very  pur- 
pose of  enabling  the  chancellor,  not  as  a  judge,  but  as  the 
representative  of  the  crown,  to  devise  a  scheme  to  carry 
out  any  of  the  numerous  general  purposes  mentioned  in  the 
act  (of  which  temperance  is  not  one),  for  and  in  the  place 
of  the  testator;  that  is  to  say,  to  make  a  complete  disposi- 
tion of  his  property,  which  the  testator  had  failed  to  make. 
In  Bodge  v,  Williams^  46  Wis.  90,  Chief  Justice  Ryan 
quoted  from  Chief  Justice  Gibson  this  sentence:  "Every 
sane  man  must  be  allowed  to  make  his  own  contract  as  well 
as  his  own  will."    He  then  added :  "  That  great  jurist  plainly 
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suggests  that  courts  have  no  more  authority  to  make  wills 
for  the  dead,  than  contracts  for  the  living,  according  to  ju- 
dicial notions  of  fitness  and  propriety/'  Id.  The  testatrix, 
in  the  clause  of  her  will  in  question,  directed  the  money  to 
be  expended  in  temperance  work;  but  no  reference  is  made 
as  to  how  or  in  what  manner  it  was  to  be  so  expended,  or 
to  whom  paid,  or  who  should  be  the  beneficiaries.  In  other 
words,  and  with  the  construction  placed  upon  it  by  my  breth- 
ren, it  authorizes  the  trustees  to  make  a  will  for  the  deceased 
which  she  failed  to  make  for  herself.  *This,  in  my  judgment, 
is  a  wide  departure  from  the  principles  of  law  which  have 
long  been  established  in  this  and  other  courts  where  the  cy 
^rea  doctrine  under  the  English  statute  mentioned  is  not  in 
force.  That  doctrine,  as  I  understand  it,  allowed  the  rep- 
resentatives of  the  crown,  under  the  act  of  parliament  men- 
tioned, to  substitute  what,  in  their  judgment,  was  practi- 
cally the  nearest  to  what  was  supposed  to  be  intended  by 
the  testator,  but  what  he  in  fact  had  failed  to  express.  Even 
.  in  England,  where  that  doctrine  and  that  statute  have  been 
in  force  for  300  years,  it  has  been  held  that  a  bequest  to  the 
bishop  of  Durham,  his  executors,  etc.,  upon  trust  to  pay  the 
debts  of  the  testatrix,  and  legacies,  etc.,  and  "  to  dispose  of 
the  ultimate  residue  to  such  objects  of  henevolence  and  liber- 
ality  as  the  bishop  of  Durham,  in  his  own  discretion,"  should 
most  approve  of,  and  then  appointing  the  bishop  her  sole 
executor,  was  void,  because  it  was  not  within  the  terms  of 
the  statute  of  Elizabeth.  Morice  v.  Bishop  of  Durham.,  9 
Ves.  399.  In  that  case  that  eminent  master  of  the  rolls. 
Sir  William  Grant,  said:  "If  there  be  a  clear  trust,  but 
for  uncertain  objects,  the  property  that  is  the  subject  of  the 
trust  is  undisposed  of,  and  the  benefit  of  such  trust  must 
result  to  those  to  whom  the  law  gives  the  ownership  in  de- 
fault of  disposition  by  the  former  owner.  But  this  doctrine 
does  not  hold  good  with  regard  to  trusts  for  charity.  Every 
other  trust  must  have  a  definite  object.     Th^ere  must  be  some- 
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hody  in  wh^ae  favor  the  (xmrt  mn  decree  performance.  .  .  . 
Then  is  this  a  trust  for  charity?  Do  purposes  of  liberality 
and  benevolence  mean  the  same  as  objects  of  charity  ?  That 
word,  in  its  widest  sense,  denotes  all  the  good  affections 
men  ought  to  bear  toward  each  other;  in  its  most  restricted 
and  common  sense,  relief  of  the  poor.  In  neither  of  these 
senses  is  it  employed  in  this  court.  Sere  its  signification  is 
derived  chiefly  from  the  statute  of  Elizabeth.  Those  pur- 
poses are  considered  charitable  which  that  statute  enumerates^ 
or  which  by  analogies  are  deemed  within  its  spirit  and  in- 
tendment, and  to  some  such  purpose  every  bequest  to  char- 
ity generally  shall  be  applied.  But  it  is  clear,  liberality  and 
benevolence  can  find  numberless  objects  not  included  in 
that  statute,  in  the  largest  construction  of  it.  ♦  .  .  By 
what  rule  of  construction  could  it  be  said  all  objects  of  lib- 
erality and  benevolence  are  excluded  which  do  not  fall 
within  the  statute  of  Elizabeth  ?  The  question  is  not  whether 
he  may  not  apply  it  upon  purposes  strictly  charitable,  hut 
whether  lie  is  hound  so  to  apply  itt  I  am  not  aware  of  any 
case  in  which  the  bequest  has  been  held  charitable  where 
the  testator  has  not  either  used  that  word  to  denote  his 
general  purpose,  or  specified  some  particular  purpose  which 
this  court  has  determined  to  be  charitable  in  its  nature." 
Id.  405,  406.  So  the  trust  in  that  case  was  held  void  for 
uncertainty,  because  "  benevolence  and  liberality  "  were  not 
mentioned  in,  and  hence  not  supported  by,  43  Eliz.  ch.  4. 
Neither  is  temperance  or  temperance  work  mentioned  in 
that  statute,  and  yet  it  is  as  general  and  indefinite  as  '^  be- 
nevolence and  liberality."  Besides,  it  opens  the  door  for 
the  dissipation  of  the  estates  of  persons  who  have  no  defi- 
nite conception  of  what  disposition  they  would  make  of 
their  property,  and  so  leave  their  property  to  be  disposed 
of  by  their  trustees  after  having  expressed  a  general  purpose 
or  object  of  the  bequest. 
Vol.  105  —  84 
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m~  m     Veit  vs.  Meyee  and  others, -Respondents:  Engbl,  Appellant. 

}8|  ^  Januarjf  1£— February  il,  1900, 

Mortgages:  Foreclosure:  Setting  aside  sale  and  ordering  resale:  Condi" 
tions  to  be  imposed, 

1.  When  a  sale  on  foreclosure  has  been  concluded  under  circumstances 

that  are  unjust  and  inequitable  to  parties  interested,  the  court 
should  adjust  the  rights  of  the  parties  in  accordance  with  principles, 
of  equity  and  fair  dealing;  and  in  so  doing  the  conditions  impoeed 
should  be  such  as  fully  to  protect  the  rights  of  the  innocent  and 
place  the  parties  at  least  in  as  favorable  a  position  as  they  were^ 
before  the  sale. 

2,  In  such  case  the  order  setting  the  sale  aside  should  not  be  absolute^ 

but  conditional  upon  the  full  compliance  with  the  conditions  the- 
court  imposes  on  the  parties  seeking  relief;  the  amount  of  the  costs 
and  expenses  of  sale,  and  the  receipts  and  expenditures  of  the  pur> 
chaser,  should  be  summarily  ascertained  and  inserted  in  the  order 
as  a  condition  of  relief;  the  order  should  provide  reasonable  time 
for  payment;  and  in  case  of  default,  the  sale  should  be  allowed  to 
stand. 

a  Where  after  confirmation  of  a  foreclosure  sale  the  purchaser  had 
mortgaged  the  premises,  a  resale  should  not  be  ordered  without 
requiring  a  proper  undertaking,  to  be  approved  by  the  court,  to 
save  the  purchaser  harmless  from  liability  on  the  covenants  in  the- 
mortgage  and  the  undertaking  in  the  note. 

4  In  such  case  the  defendant  should  be  required  to  make  deposit  or 
give  satisfactory  security  that  his  offer  to  bid  at  a  resale  the- 
amount  of  the  judgment  debt  will  be  carried  out 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.    Reversed. 

On  November  7,  1897,  the  plaintiff  obtained  a  judgment 
of  foreclosure  and  sale  against  the  defendants  for  $5,776.44. 
On  January  16,  1899,  the  premises  were  duly  sold  by  the 
/  sheriff,  and  the  property  was  bid  in  by  one  Simon  Heller  itt 

the  name  of  Mmna  Engd  for  $5,000.  On  January  28, 1899, 
the  court  made  an  order  confirming  the  sale  and  ordering  a 
judgment  against  the  defendant  WiUis  A.  Meyer  for  the  de* 
ficiency,  $1,234.77.     On  March  27,  1899,  Mmna  Engel  exe- 


WiB.]  JANUARY  TERM,  1900.  531 

Veit  vs.  Meyer  and  others. 

cuted  a  mortgage  to  H.  A.  J.  Upham  upon  the  premises  for 
|4,000.  Later  the  defendant  WiUis  A.  Meyer,  and  George 
Koch,  as  his  assignee,  obtained  an  order  to  show  cause  why 
the  order  confirming  the  sale  should  not  be  set  aside.  The 
order  was  based  upon  affidavits  showing  that  the  mortgaged 
property  was  worth  at  least  $7,000;  that  Heller,  who  was 
acting  as  agent  for  plaintiff,  agreed  with  H.  J.  Killilea,  who 
had  become  responsible  to  plaintiff  for  any  deficiency  judg- 
ment he  might  secure,  to  bid  in  said  property  for  the  amount 
due  on  the  mortgage  for  said  Killilea;  that  Heller  bid  off 
the  same  in  the  name  of  Minna  Engd,  who  was  a  relative, 
and  who  had  no  actual  interest  in  said  sale,  but  was  acting 
in  the  interest  of  s^^id  Heller;  that,  after  said  sale.  Heller 
told  Killilea  he  would  have  Minna  Engel  execute  a  deed  to 
him  after  the  sale  was  confirmed,  but  this  he  had  refused  to 
do,  and  had  instituted  proceedings  to  collect  the  judgment 
of  deficiency;  that  Killilea  had  paid  Heller  $100,  to  be  ap- 
plied on  the  purchase  price  of  the  property,  which  sum  he 
had  taken  and  retained.  Killilea  offered,  if  a  resale  was 
ordered,  to  bid  the  amount  due  on  the  judgment,  less  the 
'  amount  due  on  the  Upham  mortgage.  These  affidavits  were 
denied  by  the  parties  mentioned,  and  the  matter  was  sub- 
mitted to  the  court.  After  due  consideration,  the  court 
made  an  order  substantially  as  follows:  (1)  that  the  fore- 
closure sale  be  set  aside;  (2)  that  the  order  confirming  the 
sale  be  set  aside;  (8)  that  the  premises  be  resold  subject  to 
the  Upham  mortgage;  (4)  that  Simon  Heller  and  Minna 
Engel  be  examined  within  ten  days  in  order  to  determine 
the  exact  amount  of  money  disbursed  and  received  by  Minna 
Engel;  (5)  that  within  five  days  after  said  amount  is  deter- 
mined the  petitioners  deposit  the  same  with  the  clerk  of  the 
court,  subject  to  the  further  order  of  the  court,  to  indemnify 
her  against  loss;  (6)  that  said  sale  be  not  had  until  after  the 
amount  so  determined  be  deposited  for  the  protection  of  said 
Minna  En^el;  (Y)  that  within  ten  days  after  said  resale  the 
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sheriff  pay  over  the  amount  realized  thereon  to  await  the 
further  order  of  the  court  in  said  matter.  From  this  order 
Minna  Engel  has  taken  this  appeal. 

For  the  appellant  there  was  a  brief  by  Lenichech  dk  Leni- 
cheeky  and  oral  argument  by  Oeorge  Kroncke, 

For  the  respondents  there  was  a  brief  by  Fiehing  <6  KUli- 
lea  and  DaXberg  &  Becker^  and  oral  argument  by  8,  W,  DcH- 
herg. 

Bardeen,  J.  The  application  to  set  aside  the  sale  was 
addressed  to  the  sound  discretion  of  the  court.  Adams  v. 
HaskeU^  10  Wis.  123 ;  Homestead  Z.  Co.  v,  Joseph  ScJditz  B. 
Co.  94  Wis.  600.     See  Kemp  v.  Hdn,  48  Wis.  32. 

We  see  no  reason  for  disturbing  the  court's  conclusion  on 
the  facts.  If  the  court  believed  the  statements  of  the  peti- 
tion and  the  accompanying  affidavits,  Heller  was  guilty  of 
a  gross  breach  of  good  faith,  and  the  sale  ought  not  to  stand. 
When  a  sale  has  been  concluded  under  circumstances  that 
are  unjust  and  inequitable  to  parties  interested,  a  court  of 
equity  will  not  hesitate  to  seize  it  with  a  strong  hand,  and 
adjust  the  rights  of  the  parties  in  accordance  with  the  prin- 
ciples of  equity  and  fair  dealing.  In  so  doing,  however,  the 
court  must  compel  him  who  seeks  equity  to  do  equity.  The 
condition  imposed  should  be  such  as  to  fully  protect  the 
rights  of  the  innocent,  apd  place  the  parties  at  least  in  as 
favorable  a  position  as  they  were  before  the  sale. 

In  this  case  the  court  made  an  order  setting  aside  the  sale 
absolutely.  It  directed  an  examination  to  ascertain  "  the 
exact  amount  of  money  disbursed  and  received  by  said 
Minna  Engel  in  said  matter,"  and  then  directed  the  peti- 
tioners to  pay  the  sum  to  the  clerk  of  the  court  within  five 
days.  The  sale  was  stayed  until  such  deposit  was  made, 
and  the  sale,  when  made,  was  to  be  subject  to  the  mortgage 
executed  by  appellant  to  Upham.  No  provision  was  made 
to  protect  her  from  her  covenants  in  the  mortgage  or  from 
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her  undertaking  on  the  note.  The  plan  adopted  does  not 
meet  with  our  approval.  In  the  first  place,  the  order  set- 
ting the  sale  aside  should  not  have  been  absolute.  It  should 
have  been  made  conditional  and  dependent  upon  full  com- 
pliance with  such  conditions  as  the  court  might  impose  upon 
the  parties  seeking  relief.  The  present  order  might  have 
the  effect  to  postpone  the  sale  for  an  indefinite  period.  Obvi* 
ously,  it  was  for  the  interest  of  appellant  to  have  the  mat- 
ter settled  without  delay.  The  court  should  have  summar- 
ily ascertained  the  amount  of  the  costs  and  expenses  of  the 
sale  and  the  receipts  and  expenditures  of  the  appellant,  and 
the  proper  amount  should  have  been  inserted  in  the  order 
as  a  condition  for  relief.  The  defendants  should  have  been 
given  a  reasonable  time  to  pay,  and,  in  case  of  default,  the 
sale  should  have  been  allowed  to  stand.  Again,  the  order 
was  improvident  in  not  properly  protecting  appellant's 
rights  as  against  the  Upham  mortgage.  A  resale  should 
not  have  been  ordered  except  on  condition  that  defendants 
file  a  proper  undertaking,  to  be  approved  by  the  court,  to 
save  her  harmless  from  any  liability  thereon.  We  suggest, 
also,  the  propriety  of  requiring  the  defendants  to  make 
some  binding  offer  that  in  case  of  sale  the  amount  of  the 
judgment  debt  will  be  bid.  Being  in  court  asking  favors, 
it  would  be  no  more  than  proper  to  require  them  either  to 
make  deposit  or  give  satisfactory  security  that  the  offers 
made  will  be  carried  out  at  the  resale.  For  these  reasons 
the  order  appealed  from  is  reversed,  and  the'  cause  is  re- 
manded with  directions  to  enter  an  order  in  accordance 
with  the  suggestions  herein  made. 
By  the  Court. —  So  ordered. 
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la  ^      Ebemes  and  others,  Executors,  Appellants,  vs.  Thwaits  and 
another,  Interveners,  Respondents. 

January  1$ — February  $,  1900, 

Mortgages:  Foredoaure:  Confirmcction  of  dale:  Liens. 

1.  A  sale  was  had  under  a  judgment  of  foreclosure  of  a  mortgage 

which  contained  a  covenant  of  clear  fee-simple  title  in  mortgagors, 
and  a  warranty  against  all  claima  There  was  no  suggestion  in 
either  the  complaint,  finding,  judgment,  or  notice  of  sale  of  any 
prior  incumbrance.  The  purchasers  bid  and  paid  to  the  sheriff  a 
sum  greater  than  the  value  of  the  premises  after  deducting  prior 
incumbrances,  under  an  honest  and  genuine  mistake  as  to  such 
prior  incimibrances,  induced  in  some  measure  by  the  record  and 
foreclosure  proceedings.  On  motion  to  confirm  the  sale,  the  pur- 
chasers intervened,  and  the  sale  was  set  aside  on  condition  of  yay- 
ment  of  costs  of  the  sale  set  aside,  interest  from  its  date  to  the  time 
when  a  resale  could  be  had,  and  $25  costs.  Held  that,  while  the 
purchasers  should  be  held  resx)onsible  for  any  injury  which  resulted 
to  others  by  reason  of  their  mistaken  conduct,  it  would  have  been 
inequitable  to  confer  substantial  profit  upon  plaintiffs  before  the 
sale  had  become  fully  complete!! ;  and  that  relieving  the  purchasers 
from  an  unjust  burden  resulting  from  an  honest  mistake,  under 
the  conditions  on  which  the  order  was  granted,  imposed  upon  the 
plaintiffs  no  injury  from  that  mistake. 

2.  Where  a  sheriff,  in  ignorance  of  an  unusual  and  peculiar  provision 

of  a  foreclosure  judgment  requiring  him  to  satisfy  plaintiffs'  de- 
mand before  discharging  tax  liens,  paid  the  tax  liens  before  the 
sale  was  confirmed,  an  order  providing  that  the  sheriff  should 
thenceforward  have  a  lien  upon  the  premises,  superior  to  plaint- 
iffs', for  the  amount  of  the  taxes  and  six  per  cent  interest,  results 
in  no  injury  to  the  plaintiffs  which  should  justify  a  reversal 
a  For  the  purpose  of  understanding  and  weighing  evidence  in  the  form 
of  affidavits,  it  is  not  prejudicial  error  for  the  presiding  judge, 
while  a  motion  to  set  aside  a  foreclosure  sale  is  pending  before 
him,  to  view  the  premises. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwio,  Judge.    Affirmed. 

A  judgment  having  been  recovered  in  this  action  for 
foreclosure  of  a  mortgage  which  contained  a  covenant  of 
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clear  fee-simple  title  in  the  mortgagors  and  a  warranty 
against  all  claims,  a  copy  of  that  mortgage  being  attached 
to  the  complaint,  and  there  being  no  suggestion  in  either 
the  complaint,  finding,  judgment,  or  notice  of  sale  of  any 
prior  incumbrance,  the  mortgaged  property,  situated  in  the 
city  of  Milwaukee,  was  offered  for  sale  by  the  sheriff.  The 
interveners,  Charles  H.  and  Fred,  C.  ThwaiU^  after  exami- 
nation of  the  judgment  and  record  on  which  it  was  founded, 
bid  off  said  property  at  the  sum  of  $8,301,  and  paid  the 
money  to  the  sheriff,  on  the  understanding,  induced  by  the 
state  of  the  record  in  said  case  and  the  manner  of  sale,  that 
they  were  purchasing  a  full  and  complete  title  thereto. 
Shortly  after  such  payment,  they  discovered  that  in  fact 
there  existed  a  prior  mortgage  on  the  same  property  of 
$5,000,  with  some  $600  of  accrued  interest.  Upon  the  plaint- 
iffs moving  to  confirm  said  sale  and  order  the  proceeds  paid 
over  to  them  upon  the  judgment,  which,  with  costs  and  tax 
liens  on  the  property,  exceeded  the  amount  of  the  bid,  the 
petitioners  intervened  by  petition,  and  prayed  originally 
that  the  property  might  be  cleared  from  the  liens  out  of  the 
money  paid  on  the  sale,  predicating  such  prayer  upon  an 
assumption  that  the  premises  themselves  were  offered  for 
«ale  and  bid  upon,  and  not  the  mere  equity  therein.  The 
plaintiffs  resisting  this  petition,  the  interveners  were  per- 
mitted, by  a  so-called  reply,  to  pray  in  the  alternative  that 
the  sale  be  set  aside,  they  relieved  from  their  bid,  and  the 
amount  paid  by  them  be  returned,  for  the  reason  that  they 
had  bid  under  a  misapprehension,  and  misunderstanding. 

After  considering  much  evidence  by  aflftdavits,  which  in- 
cluded, among  other  considerations,  the  value  of  the  prop- 
erty, supplemented  by  his  own  inspection  thereof,  the  court 
found  the  facts  substantially  as  above  stated ;  also  that  the 
interveners  had  made  their  bid  and  paid  their  money  under 
an  honest  and  genuine  mistake,  in  some  measure  induced 
hj  the  foreclosure  and  sale  proceedings,  and  that  the  prop- 
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erty  was  worth  considerably  less  than  the  amount  of  their 
bid,  together  with  the  first  mortgage.  He  accordingly 
ordered  that  the  confirmation  of  the  sale  be  denied,  that 
said  sale  be  set  aside  and  the  amount  paid  thereon  be  re- 
turned to  the  interveners,  and  that  the  sheriff  proceed  to 
make  a  new  sale  of  the  property;  which  order  was  made 
conditional  upon  payment  by  the  interveners  of  the  costs  of 
the  sale  so  set  aside,  of  interest  on  the  amount  of  plaintiffs* 
mortgage  interest  in  the  premises  from  the  time  of  the  first 
sale  to  the  time  when  another  sale  could  be  had,  amounting 
to  $77,  and  $25  costs. 

It  further  appeared  that  the  sheriff,  out  of  the  moneys  re- 
ceived on  said  sale,  had  discharged  tax  liens  upon  the  mort- 
gaged premises,  amounting  to  some  $450,  in  ignorance  of 
an  unusual  and  peculiar  provision  in  the  judgment  requiring 
the  sheriff  to  first  satisfy  the  amount  due  the  plaintiffs  upon 
the  judgment,  and  to  apply  to  tax  liens  only  such  surplus  as- 
might  remain.  The  court  in  said  order  provided  that  the 
sheriff  should  thenceforward  have  a  lien  upon  said  premises 
for  the  amount  of  the  taxes  so  paid,  together  with  six  per 
cent,  interest  from  the  time  of  payment,  which  should  be 
prior  and  superior  to  the  plaintiffs'  lien. 

From  this  order  the  plaintiffs  appealed. 

For  the  appellants  there  ^vas  a  brief  by  Sylvester^  Schetber 
db  Orthy  and  oral  argument  by  Fred  ScJieiher. 

For  the  respondents  there  was  a  brief  by  Rieibrock  c6  Hal- 
seyy  and  oral  argument  by  Z.  W.  HdUey  and  Piersan  Z. 
Halsey. 

Dodge,  J.  The  facts  as  above  stated  are  not  antagonized 
by  any  clear  preponderance  of  the  evidence.  In  acting 
thereon  the  circuit  court  was  justified  in  exercising  a  very 
broad  discretion,  and,  unless  that  discretion  is  clearly  abused 
to  the  hurt  of  appellants,  it  will  not  be  interfered  with  oa 
appeal.    Homestead  Z.  Co,  v,  Joseph  Schlitz  B.  Co,  94  Wis. 
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602;  Koop  v.  JBurrisy  96  "Wis.  301 ;  Vett  v.  Meyer,  ante,  p.  530. 
We  discover  no  such  abuse.  It  must  not  be  forgotten  that 
the  present  order  was  made  not  on  a  proceeding  to  set  aside 
a  sale  which  had  already  become  perfect  and  which  the 
court  had  judicially  approved  by  an  order  of  confirmation, 
but  upon  a  showing  of  reasons  why  the  confirmation  should 
not  take  place.  Courts  do,  and  properly  should,  refuse  con- 
firmation of  a  sale  on  less  showing  of  inequity  or  impropriety 
than  would  be  required  to  vacate  or  set  aside  one  already 
confirmed,  on  the  same  principle  that  a  court  of  equity  will 
often  refuse  to  render  judgment  upon  a  state  of  facts  which 
would  not  justify  it  in  setting  it  aside  after  it  had  been 
rendered.  Rorer,  Judicial  Sales  (2d  ed.),  §§  106, 108,  et  seq,; 
Id.  §  150;  Freeman,  Void  Judicial  Sales,  §  48.  The  attitude 
of  a  court  of  equity  in  considering  the  confirmation  of  one 
of  its  own  sales  is  very  much  more  liberal  than  that  of  the 
same  court,  or  of  a  court  of  law,  when  invoked  in  a  suit  to 
undo  what  has  been  brought  about  by  mistake.  It  is  a  broad 
and  comprehensive  consideration  of  fairness  and  protection 
of  the  rights  of  all  parties  interested  which  should  govern 
the  court  in  the  former  case.  No  court  is  interested  in  per- 
fecting an  unfair  or  an  unjust  sale,  whatever  may  be  the 
attitude  of  individual  parties.  Freeman,  Void  Judicial  Sales, 
§  48;  Strong  v.  Catton,  1  Wis.  471,  494;  HuUard  v.  Tmjlor, 
49  Wis.  68;  Koap  v,  Burria,  95  Wis.  301;  Brewer  v,  Landis, 
111  Mich.  217. 

In  this  case  it  was  made  apparent  that  the  interveners  had 
bid  more  than  the  property  was  worth  upon  a  fair  and  hon- 
est mistake.  The  court  was  convinced  that  they  would  not 
have  made  such  bid  had  they  understood  the  situation;  and 
while,  of  course,  they  should  be  held  responsible  for  any  in- 
jury which  resulted  to  others  by  reason  of  their  mistaken 
conduct,  it  would  have  been  inequitable  to  have  conferred 
rights  of  substantial  profit  upon  the  plaintiffs  before  the  sale 
had  become  fully  completed.   The  terms  imposed  protected 
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the  plaintiffs  from  all  loss  by  reason  of  the  delay  imposed 
on  them  by  the  postponement  of  sale  to  a  later  date,  and 
protected  them  from  any  expense  incurred  upon  the  sale  set 
aside,  and,  in  addition,  gave  to  them  an  allowance  of  $25  to 
compensate  them  for  any  additional  trouble  imposed  on  them. 
"We  are  satisfied  that  the  order  in  this  respect  accomplished 
substantial  justice  and  equity,  and  merely  relieved  the  inter- 
veners from  an  unjust  burden  resulting  from  an  honest  mis- 
take, although  perhaps  it  might  have  been  avoided  by  more 
diligence,  and  that  it  suffered  to  be  imposed  upon  the  plaint- 
iffs no  injury  resulting  from  that  mistake. 

Much  the  same  considerations  apply  to  the  order  establish- 
ing a  lien  in  favor  of  the  sheriff  for  the  taxes  paid  by  him 
in  misapprehension  of  the  direction  of  the  judgment.  While, 
probably,  the  showing  would  not  have  been  sufficient,  in  a 
suit  by  him  for  thsCt  purpose,  to  have  entitled  him  to  subro- 
gation for  the  taxes  so  paid,  yet  no  injury  or  prejudice  results 
to  the  plaintiffs  from  the  transaction.  The  land  is  under  no 
greater  burden,  prior  to  the  plaintiffs'  mortgage,  than  it  was 
before;  indeed,  the  burden  is,  in  a  measure,  lightened  as  the 
interest  is  reduced  from  the  statutory  fifteen  per  cent,  to  six 
per  cent.  We  are  satisfied  no  injury  has  thereby  been  done 
the  plaintiffs  of  which  they  have  a  right  to  complain,  or 
which  should  justify  a  reversal  of  the  order. 

Some  complaint  is  made  for  that  the  judge,  while  the 
matter  was  pending,  made  a  personal  inspection  of  the  mort- 
gaged premises,  which  he  certifies  materially  aided  him  in 
reaching  his  decision.  We  fail  to  discover  any  prejudicial 
error  in  this  circumstance.  Even  if,  as  independent  infor- 
mation upon  the  subject  of  value,  it  was  improper  to  be 
considered,  such  inspection  may  greatly  aid  the  judge  in 
understanding  and  weighing  the  evidence  before  him  in  the 
form  of  affidavits  attempting  to  describe  methods  of  division  . 
of  the  premises,  and  the  adaptability  and  value  of  the  build- 
ings upon  such  subdivision.     This  purpose  is  recognized  as 
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'CTen  justifying  inspection  by  a  jury.  If  necessary  to  sustain 
the  order,  we  should  not  hesitate  to  indulge  in  a  presump- 
tion that  the  information  thus  acquired  was  only  so  applied. 
Why  should  not  the  judge  use  his  knowledge  of  the  premises 
to  test  the  force  of  an  affidavit  as  to  their  situation  and  value, 
as  well  as  he  should  use  his  personal  knowledge  of  the  char- 
acter of  the  affiant  to  test  its  credibility?  This  is  essen- 
tially the  province  of  a  trial  judge. 

By  ike  Court, — The  order  appealed  from  is  affirmed. 


BoDEK,  Administrator,  Eespondent,  vs.  Mahbb  and  another, 

Appellants. 

January  12 — FdjTuary  2,  1900, 

Contracts:  Parol  evidence:  Ambiguity:  Waiver, 

1.  Parol  evidence  is  not  admissible  to  vary  the  terms  of  a  written  con- 
tract, but  such  evidence  is  permissible  to  enable  the  court  to  say 
what  the  parties  to  a  contract  intended  to  express  by  the  language 
adopted  in  making  it,  and  is  to  be  resorted  to  only  when  there  is 
some  ambiguity  to  be  cleared  up. 

"S.  A  stipulation  in  a  written  contract  that  the  second  party  shall  per- 
form all  evcavating  the  parties  of  the  first  part  desire  to  have  done 
before  a  given  time,  is  ambiguous  both  in  the  words  themselves 
and  when  such  words  are  applied  to  the  facts,  and  a  situation  is 
presented  calling  for  the  application  of  rules  of  construction  to  de- 
termine what  was  referred  to  by  the  language,  and  hence  parol 
evidence  should  be  allowed  to  aid  in  the  solution  of  that  question. 

•8.  Where  it  is  the  duty  of  one  party  to  a  contract  to  prepare  the  ground 
for  the  operations  of  the  other,  by  causing  an  engineer  to  set  grade 
stakes,  and  his  default,  or  the  default  of  the  engineer  for  whose 
conduct  he  is  responsible,  interferes  so  as  to  prevent  performance 
by  the  time  agreed,  and  the  other  x)arty  exercises  the  diligence 
both  contemplated,  the  element  of  time  will  be  deemed  waived  as 
a  matter  of  law. 

'A,  A  contract  for  excavating  provided  for  payments  to  be  made  as  the 
work  progressed  on  the  production  of  the  proper  engineer's  certifi- 
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cates.  About  three  fourths  of  the  amount  earned  was  paid  without 
insisting  on  such  certificates,  and  the  nonproduotion  of  such  cer- 
tificates was  not  made  the  basis  of  a  refusal  to  pay  the  balance 
earned.  Held,  as  matter  of  law,  that  the  right  to  insist  on  the 
engineer's  certificates  was  waived. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:   James  O'Neill,  Judge.    Affirmed. 

Action  to  recover  on  a  contract  made  May  17,  1892, 
between  defendants  as  the  first  parties  and  Henry  Gerling 
as  the  second  party,  whereby  the  second  party  agreed  as 
follows:  "To  do  all  excavating  which  said  parties  of  the 
first  part  desire  to  have  done  on  certain  premises  known  as 
Sobieski  Park  and  the  continuation  of  Sobieski  Park,  in  the 
Twelfth  ward  of  the  city  of  Milwaukee,"  under  the  direc- 
tion of  the  assistant  city  engineer  and  said  first  parties,  for 
thirteen  and  three-eighths  cents  per  cubic  yard  according 
to  the  engineer's  certificate  of  work  actually  done,  seventy- 
five  per  cent,  thereof  to  be  paid  as  the  work  progresses  on 
the  production  of  the  proper  engineer's  certificates,  and  the 
remainder  in  six  months  after  the  completion  of  the  work, 
and  to  complete  such  work  by  September  1, 1892;  also  to 
deliver,  upon  any  portion  of  the  premises  the  first  party 
should  direct,  as  much  gravel  as  they  should  desire  at  the 
rate  of  fifty  cents  per  cubic  yard,  and  to  pay  ten  dollars  per 
day  as  liquidated  damages  for  each  day's  delay  in  the  com- 
pletion of  the  work.  The  allegations  of  the  complaint  are 
to  the  effect  aforesaid,  also  that  Gerling  was  directed  to  and 
did  commence  work  under  the  contract  on  the  1st  day  of 
August,  1892,  and  thereafter  prosecuted  such  work  with 
due  diligence  and  as  required  by  such  contract;  that  the 
amount  of  excavating  done  was  42,163  cubic  yards  accord- 
ing to  the  engineer's  certificate  required  by  the  terms  of 
the  contract,  which  was  duly  procured  and  delivered  to 
defendants;  that  the  amount  earned  by  the  doing  of  such 
work  was  $5,639.39,  $1,409.91  of  which  has  not  been  paid 
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though  the  same  became  due  December  1, 1892,  and  was 
duly  demanded  of  defendants  before  the  commencement  of 
this  action.  The  allegations  of  the  complaint  for  a  second 
cause  of  action  were  to  the  effect  that  Gerling  entered  upon 
a  second  job  of  excavating  under  the  contract  in  the  spring 
of  1893  by  direction  of  defendants,  and  by  June  1,  1893, 
did  excavating  to  the  amount  of  4,163  cubic  yards,  when 
the  work  was  stopped  by  defendants'  orders;  that  he  did 
not  obtain  an  engineer's  certificate  for  the  last  work;  that 
it  was  waived  by  defendants;  that  they  agreed  with  him  as 
to  the  work  done  on  such  last  undertaking  to  be  4,163  cubic 
yards,  and  paid  thereon  $200,  leaving  $356.19  unpaid,  $217 
of  which  became  due  June  1,  1893,  and  $139.19  December 
1,  1893.  It  was  further  alleged  that  Gerling  died  before 
the  action  was  commenced  and  plaintiff  was  duly  appointed 
his  administrator.  Judgment  was  prayed  for  in  accordance 
with  the  facts  alleged. 

Defendants  answered  to  the  effect,  among  other  things, 
that  the  contract  was  made,  the  work  commenced  and  was 
stopped,  and  that  payments  were  made  as  alleged  in  the 
complaint,  except  that  Gerling  was  requested  to  commence 
work  May  17, 1892,  and  continuously  thereafter  till  Au- 
gust 1,  1892,  but  that  he  refused  to  comply  with  such 
request  till  the  latter  date,  and  that  he  never  completed  the 
work  as  the  contract  required.  The  amount  of  the  excavat- 
ing was  put  in  issue.  The  answer  contained  a  counterclaim 
for  stipulated  damages  at  $10  a  day,  according  to  the  con- 
tract, for  270  days'  delay  in  completing  the  work.  There 
was  a  reply  to  the  counterclaim  to  the  effect  that  the  delay 
in  completing  the  work  was  caused  by  defendants.  It  was 
further  alleged  in  reply  to  the  counterclaim  that  the  liabil- 
ity for  damages  was  extinguished  by  failure  of  the  defend- 
ants to  file  their  claim  therefor  in  the  county  court,  where 
the  estate  of  Gerling  was  in  process  of  administration,  within 
the  time  required  by  statute  for  filing  claims  against  such 
estate. 
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The  following  facts  were  established  by  the  evidences 
Excavating  was  done  to  the  amount  mentioned  in  the  com- 
plaint and  payments  were  made  as  therein  alleged,  without 
the  production  of  engineer's  certificates  or  any  request  there- 
for. The  refusal  to  pay  the  amount  due  was  not  made  on. 
the  ground  that  the  condition  of  the  contract  regarding  en- 
gineer's certificates  had  not  been  complied  with.  "Work  wa& 
commenced  on  the  contract  as  soon  as  the  preliminary  work 
required  of  the  engineer  was  performed,  and  thereafter  it 
was  prosecuted  satisfactorily  to  such  engineer,  and  without 
objection  from  the  defendants,  till  June  1, 1893.  The  work 
was  delayed  from  the  time  the  contract  was  made.  May  IT, 
1892,  till  some  time  in  July  thereafter,  and  from  time  to 
time  subsequent  thereto,  by  failure  of  the  engineer  to  set 
the  grade  stakes.  There  was  no  evidence  that  any  particu- 
lar amount  of  work  was  designated  by  the  defendants  to  be 
done  by  September  2, 1892.  All  the  work  for  which  grad^ 
stakes  were  set  prior  to  September  2, 1892,  was  performed, 
and  operations  proceeded  thereafter  without  objection  till 
substantially  all  work  pointed  out  to  Grerling  ta  be  done  wa» 
completed.  There  was  left  a  small  amount  that  might  have 
been  performed  in  two  or  three  days  after  June  1,  1893,  if 
he  had  been  permitted  to  go  on.  The  excuse  for  finally  stop^ 
ping  the  work  was  want  of  money  to  pay  for  it.  Evidence 
on  the  part  of  the  defendants  as  to  conversations  with  Ger- 
ling  when  the  contract  was  made,  regarding  the  work  to  be 
done  under  the  contract,  going  to  show  what  the  contract 
was  made  with  reference  to,  and  what  work  was  required 
to  be  done  by  September  2, 1892,  was  rejected. 

Each  side  moved  the  court,  at  the  close  of  the  evidence,, 
for  a  verdict,  which  was  denied.  Defendants'  counsel  moved 
the  court  for  a  special  verdict  and  submitted"  a  list  of  ques- 
tions therefor.  The  questions  were  rejected.  A  special  ver- 
dict was  prepared  by  the  trial  judge  covering  all  the  issues- 
made  by  the  pleadings  as  he  understood  the  cause.  The  jury 
found,  in  answer  to  such  questions^  that  the  engineer's  cer- 
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tificate  as  to  the  work  done  in  the  spring  of  1893  was  waived,, 
and  that  the  completion  of  the  work  by  September  2,  1892^ 
was  materially  delayed  by  failure  of  the  engineer  to  set  the 
grade  stakes.  The  questions  covering  all  the  other  issues 
were  answered  in  favor  of  the  plaintiflf  by  direction  of  the 
court.  Judgment  was  rendered  according  to  the  verdict  in 
plaintiff's  favor. 

For  the  appellants  there  was  a  brief  by  Ryan^  Ogden  & 
Bottum^  and  oral  argument  by  Z.  Jf.  Ogden. 

For  the  respondent  there  was  a  brief  by  Rietbrooh  <&  Hal- 
sey^  and  oral  argument  by  L.  W.  HaUey  and  P.  Z.  Halsey^ . 

Mabshall,  J.  The  refusal  to  permit  defendants  to  prove 
the  circumstances  under  which  the  contract  was  made,  in 
order  to  enable  the  court  to  rightly  construe  it,  was  error. 
Parol  evidence  to  vary  the  terms  of  a  written  contract  is- 
one  thing;  such  evidence  to  enable  the  court  to  say  what 
the  parties  to  a  contract  intended  to  express  by  the  language 
adopted  in  making  it,  is  quite  another  thing.  The  former 
is  not  permissible.  Steele  v.  SchricJcery  55  Wis.  134.  The 
latter  is  permissible  and  is  often  absolutely  essential  to  show 
the  real  nature  of  the  agreement.  Sigeraon  v.  Cvshingy  14 
Wis.  527;  Lyman  v,  Boihcocky  40  Wis.  503;  NiUon  v.  Morse,. 
52  Wis.  240;  iTo^A  v.  Tawne,  5  Wall.  689;  Merriam  v.  U.  S. 
107  U.  S.  437;  Wells  v.  Alexandre,  130  K  T.  642;  Cooper  v. 
Lansing  W,  Co.  94  Mich.  272.  Both  rules  are  elementary 
and  do  not  conflict  in  the  slightest  degree  with  each  other. 
'  One  prevents  a  written  contract  from  being  varied  by  parol 
evidence  either  in  regard  to  what  was  said  at  the  time  it 
was  made  or  prior  thereto;  the  other  aids  in  determining 
what  the  contract  is  when  its  language,  either  in  the  literal 
sense  or  as  applied  to  the  facts,  is  obscure.  The  one  is  a 
rule  to  preserve  the  contract  as  expressed  in  writing;  the 
other  is  a  rule  of  construction  to  determine  what  the  con- 
tract, as  expressed,  is,  it  being  kept  in  mind  that  the  mutual 
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intention  of  the  parties,  so  far  as  the  same  can  be  ascer- 
tained, governs  within  the  reasonable  meaning  of  the  lan- 
guage they  chose  to  express  it;  and  that  rules  of  construc- 
tion to  discover  it  are  not  to  be  resorted  to  unless  there  is 
some  ambiguity  to  be  cleared  up.  A  failure  to  keep  in 
mind  the  wide  distinction  between  varying  a  contract  by 
parol  evidence  and  resorting  to  such  evidence  in  aid  of  its 
construction  often  leads  to  error  as  in  this  case.  In  Siger- 
son  V,  Cmhingy  supra^  it  is  said :  "  It  is  often  absolutely  es- 
sential that  the  court  should  know  the  facts  surrounding 
the  parties,  and  the  situation  in  which  they  were  placed,  in 
order  to  interpret  the  meaning  of  what  they  say  in  their 
contracts."  In  1  Greenl.  Ev.  §  286,  the  rule  is  stated  thus: 
"As  it  is  a  leading  rule,  in  regard  to  written  instruments, 
that  they  are  to  be  interpreted  according  to  their  subject 
matter,  it  is  obvious  that  parol  or  verbal  testimony  must  be 
resorted  to,  in  order  to  ascertain  the  nature  and  qualities 
of  the  subject,  to  which  the  instrument  refers.  Evidence 
which  is  calculated  to  explain  the  subject  of  an  instrument 
is  essentially  different  in  its  character  from  evidence  of 
verbal  communications  respecting  it.  Whatever,  therefore, 
indicates  the  nature  of  the  subject,  is  a  just  medium  of  in- 
terpretation of  the  language  and  meaning  of  the  parties  in 
relation  to  it,  and  is  also  a  just  foundation  for  giving  the 
instrument  an  interpretation,  when  considered  relatively, 
different  from  that  which  it  would  receive  if  considered  in 
•the  abstract." 

The  rule  of  construction  above  discussed  is  applicable  to 
rthe  contract  in  question.  It  obligated  Gerling  to  "  complete 
all  the  excavating  appellants  desire  to  have  done  by  Sep- 
tember 1st,  1892."  The  word  "desire"  was  used  in  the 
present  tense,  clearly  indicating  that  some  particular  work, 
with  reference  to  which  the  contract  was  made  and  which 
had  been  the  subject  of  a  verbal  agreement  upon  which  the 
written  contract  was  based,  was  to  be  entered  upon  by  Ger- 
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ling  and  completed  by  the  time  indicated.  In  the  absence 
of  proof  as  to  what  work  was  referred  to,  it  was  impossible 
to  determine  whether  there  was  a  breach  of  the  condition 
in  regard  to  time  or  not.  It  was  unreasonable  in  the  ex- 
treme to  say  that  the  parties  intended  to  so  agree  that  de- 
fendants could  express  a  desire  for  the  performance  of  work 
at  a  time  and  to  an  amount  impossible  of  performance  by 
the  time  mentioned.  Therefore  the  contract  was  ambigu- 
ous both  in  the  words  themselves  and  when  such  words  were 
applied  to  the  facts.  A  situation  was  presented  calling  for 
the  application  of  rules  of  construction  to  determine  what 
the  language  "  all  excavating  the  parties  of  the  first  part 
desire  to  have  done  "  referred  to,  and  parol  evidence  should 
bave  been  allowed  to  aid  in  the  solution  of  that  question. 

Notwithstanding  what  has  been  said,  the  judgment  is  right 
on  the  undisputed  facts,  and  therefore  cannot  be  disturbed. 
It  was  the  duty  of  appellants  to  prepare  the  ground  for  Ger- 
iing's  operations  by  causing  the  engineer  to  set  the  grade 
stakes.  It  is  perfectly  obvious,  from  the  nature  of  the  work  to 
be  done  and  from  the  evidence  as  well,  that  the  setting  of  the 
'Stakes  was  an  absolute  prerequisite  to  the  doing  of  the  work, 
and  that  it  was  appellants'  duty  to  seasonably  perform  that 
condition.  They  neglected  to  set  any  of  the  stakes  till  about 
two  months  after  the  contract  was  made,  and  neglected  there- 
after to  perform  their  duty  in  thatTegard  so  that  the  work 
oould  be  prosecuted  without  interruption.  The  jury  found 
that  the  work  was  materially  delayed  by  defendants'  fail- 
ure, as  indicated,  and  such  is  the  uncontroverted  evidence. 
Two  months  were  lost  to  Gerling  at  the  start,  and  the  prog- 
ress of  the  work  was  injuriously  interfered  with  from  time 
to  time  by  defendants'  neglect,  down  to  the  final  discontin- 
uance of  it  in  June,  1893.  The  evidence  is  ample  and  un- 
conti'adicted  to  show  that  work  was  commenced  within  three 
days  after  the  stakes  were  set,  and  that  thereafter  it  was 
prosecuted  with  diligence,  and  by  the  use  of  as  many  teams 
Vol.  105—35 
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and  men  and  tools  as  could  practicably  be  used.  There  can 
1>e  no  question  but  that  the  default  of  appellants,  as  stated, 
prevented  Gerling  from  performing  his  work  according  to 
the  agreement  as  to  time,  and  that  such  default  waived  that 
'  element  in  the  contract. 

The  rule  is,  without  exception,  that  if  the  default  of  one 
party  to  a  contract,  or  of  some  person  for  whose  conduct  he 
is*  responsible,  so  interferes  with  performance  by  the  other 
party  by  the  time  agreed  upon  as  to  prevent  it,  by  the  exer- 
cise of  such  diligence  as  both  parties  contemplated  would  be 
devoted  to  the  work  when  the  contract  was  made,  the  ele- 
ment of  time  will  be  deemed  to  have  been  waived  as  a 
matter  of  law.  Dumhe  v,  PuKLmaUy  62  "Wis.  18;  Stewart  v. 
Eeteltaa,  36  K  T.  388;  Weeks  v.  Little,  89  N.  T.  666;  Wait, 
Engineeriug  &  A.  Jur.  §§  325,  326.  It  is  certainly  a  very 
salutary  rule  that  a  person  cannot,  by  his  own  breach  of 
duty,  prevent  the  performance  of  a  contract  by  the  day  set 
therefor,  and  then  insist  on  damages  for  the  default  so 
caused.  That  applies  to  this  case,  and  precludes  any  recov- 
ery on  the  counterclaim  for  stipulated  damages  for  delay, 
and  renders  the  error  of  the  court  in  rejecting  parol  evi- 
dence, offered  in  aid  of  construing  the  contract,  harmless. 

The  only  remaining  question  is,  Was  there  a  waiver  of  the 
engineer's  certificate  as  to  the  amount  of  excavating  done 
in  the  spring  of  1893  ?  The  evidence  is  all  one  way  and 
conclusive  that  payments  were  made,  from  first  to  last,  with- 
out insisting  on  the  engineer's  certificates;  that  about  three 
quarters  of  the  entire  amount  earned  were  so  paid;  that 
when  payment  of  the  balance  earned  was  refused,  such  re- 
fusal was  not  grounded  on  nonperformance  of  the  conditionf 
in  regard  to  engineer's  certificates,  but  on  the  idea  that  the 
work  was  not  completed  in  time,  and  that  the  stipulated 
damages  for  the  delay  exceeded  the  balance  earned  under 
the  contract.  The  clear  indications  are  that  the  condition- 
in  regard  to  certificates  was  ignored  from  the  start.     One 
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of  the  defendants  testified  that  the  payments  were  made  on 
his  own  judgment  as  to  what  was  due  and  payable.  The 
facts  stated  rendered  proof  of  the  furnishing  of  engineer's 
certificates  before  the  commencement  of  the  action  imma- 
terial. The  rule  is  that  if  a  person,  entitled  to  the  benefit 
of  the  provisions  of  a  contract,  relative  to  estimates  or  meas- 
urements by  a  mutual  agent,  of  work  done,  as  a  condition 
precedent  to  the  right  to  payment  of  the  amount  earned, 
desires  to  stand  on  the  letter  of  his  contract  in  that  regard, 
he  must  not  act  inconsistent  therewith  till  brought  into 
court.  Otherwise  he  will  not  then  be  allowed  to  change 
the  position  to  the  prejudice  of  the  other  party  to  the  agree- 
ment which  the  latter  presumably  relied  upon.  The  idea  is 
that,  under  the  circumstances  mentioned,  it  is  unjust  to  allow 
a  person  to  deny  he  intended  what  his  conduct  plainly  in- 
dicated and  was  acted  upon  by  the  other  party  to  the  agree- 
ment till  he  could  not  retrace  his  steps  without  material 
injury.  The  doctrine  of  estoppel  applies.  Where  one  party 
to  a  contract,  by  his  words  or  conduct,  leads  the  other  to 
reasonably  pursue  a  particular  line  of  action  on  the  faith  of 
it,  the  law  closes  the  mouth  of  the  former  from  pleading  the 
truth  to  avoid  the  effect  of  such  words  or  conduct,  and  treats 
the  fair  meaning  of  them,  in  connection  with  the  good-faith 
reasonable  acceptance  of  it  by  the  person  affected  thereby, 
as  binding  as  an  express  contract  in  plain  language,  stipu- 
lating to  the  same  effect.  Datodaa/r  v.  Rochjodl^  35  Wis.  210 ; 
Aahlcmd  Z.,  S.  <&  G.  Co.  v.  Shores^  cmte^  p.  122;  Wait,  Engi- 
neering &  A.  Jur.  §  417. 

It  is  not  intended  by  what  is  here  said  to  announce  the 
doctrine  that  failure  to  comply  literally  with  a  contract  as 
to  furnishing  progress  certificates  will  operate  as  a  matter 
of  law  as  a  waiver  of  all  such  certificates  or  of  a  final  certifi- 
cate of  the  amount  of  work  done,  or  of  the  completion  of 
the  contract  work,  where  such  certificates  are  required  by 
the  contract;  but  that  evidence  of  that  character,  sufficient 
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to  warrant  a  finding  of  fact  that  the  person  entitled  to  insist 
on  such  certificates  intended  to  waive  them,  requires  a  sub- 
mission of  the  question  to  a  jury,  and  that  evidence  showing 
beyond  all  reasonable  controversy  such  intent  establishes 
the  waiver  as  a  matter  of  law. 

What  has  been  said  renders  several  questions  argued  in 
appellants'  brief  immaterial.  The  waiver  of  the  element  of 
time  in  the  contract,  and  of  the  right  to  engineer's  certifi- 
cates of  work  done  as  a  condition  precedent  to  payment 
therefor,  was  established  by  the  uncontroverted  evidence. 
The  amount  of  work  actually  done  and  payments  made 
thereon  were  likewise  established.  There  was  no  material 
controversy  on  the  evidence  requiring  a  finding  by  the  jury. 
The  finding  in  plaintiJff's  favor  in  the  special  verdict,  as  to 
the  amount  due,  might  properly  have  been  embodied  in  a 
general  verdict  under  the  direction  of  the  court. 

By  the  Court —  The  judgment  is  affirmed. 
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Babth,  Receiver,  Appellant,  vs.  Burnham,  Eespondent. 

January  IS — February  j?,  1900, 

Attachment:  Commencement  of  action:  ** Issuing"  vn%t  or  summons: 
Presumptions:  Affidavit:  Collateral  attack:  Residence, 

1.  Ck)nsidering  seca  2591, 2080, 2730,  Stat&  1898,  and  Circuit  Ck>urt  Rule 

VI  together,  the  word  **  issuing,"  as  used  in  sec.  2780,  refers  to  the 
actual  delivery  of  the  writ  of  attachment  or  summons  to  the  sheriff 
to  be  executed. 

2.  A  finding  that  an  action  was  commenced  on  a  certain  daj  does  not 

necessarily  mean  that  the  summons  was  issued  on  that  day,  and 
where  a  writ  of  attachment  was  issued  at  an  earlier  day  than  the 
date  of  the  return  of  service  of  the  summons,  in  the  absence  of  some 
evidence  to  the  contrary  the  presumption  is  that  the  issuance  of 
the  summons  was  either  simultaneous  with  that  of  the  writ,  or 
that  the  former  antedated  the  latter;  and  a  finding  as  to  when  the 
action  waa  commenced  refers  to  the  acquiring  of  jurisdiction  by 
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the  court  requisite  to  the  rendition  of  judgment  under  sec.  I 
Stats.  189a 

8.  The  mere  date  of  the  verification  of  the  complaint^  alone,  is  of  very 
little  significance  as  proof  of  when  the  action  was  commenced,  and 
in  the  absence  of  evidence  to  the  contrary  the  circumstance  that 
a  writ  of  attachment  was  issued  at  an  earlier  date  would  raise  an 
inference  that  the  issuance  of  the  writ  did  not  antedate  that  of  the 
summons. 

4  Under  sea  2781,  Stats.  1808,  governing  writs  of  attachment,  it  is  not 
necessary  for  the  afSdavit  to  show  the  facts  required;  it  is  sufSr 
cient  if  the  affidavit  contain  the  statement  required,  as  a  condition 
of  the  issuance  of  the  writ,  in  the  very  language  of  the  statute^ 

Gl  When  the  affidavit  complies  literally  with  the  statutory  requisite  to 
the  writ,  the  right  thereto  is  absolute,  whether  the  affidavit  is  true 
or  falsa 

0.  The  right  to  challenge  the  truth  of  allegations  of  an  affidavit  for  a 
writ  of  attachment  is  given  by  statute  to  the  defendant,  or  his  as- 
signee for  the  benefit  of  creditors,  to  be  exercised  in  the  action: 
hence,  in  a  separate  action  brought  by  another  creditor  to  deter- 
mine the  priority  of  attachment  liens,  such  affidavit  cannot  be 
attacked  collaterally,  if  good  on  its  face,  except  for  fraud  or  collu- 
sion. 

7.  The  mere  fact  that  a  defendant  had  a  residence  in  Wisconsin  at  some 

time  before  a  writ  of  attachment  was  issued  does  not  conclusively 
establish  that  it  continued  to  that  tima 

8.  Where  a  writ  of  attachment  was  issued,  based  on  an  affidavit  alleg- 

ing nonresidence  of  defendant,  the  mere  fact  that  the  officer  made 
a  substituted  service  of  the  summons  at  defendant's  usual  place  of 
abode  some  days  after  the  writ  issued  does  not  conclusively  destroy 
the  allegations  of  the  affidavit 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Equitable  action  to  determine  the  priority  of  attachment 
liens  on  real  estate.  Defendant  commenced  a  tort  action 
against  John  B.  Koetting,  in  which  he  caused  the  property 
in  question  to  be  attached.  The  writ  of  attachment  was 
issued  on  an  affidavit  containing  the  following  as  a  ground 
therefor:  '  A  cause  of  action  sounding  in  tort  exists  in  favor 
of  plaintiff,  Charles  T,  Bumham^  and  against  the  defendant, 
John  B.  Koetting.    The  damages  sustained  exceed  the  sum 
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of  fifty  dollars,  to  wit:  the  sum  of  twenty-nine  hundred  and 
three  and  j^  (2,903.09)  dollars.  The  said  John  B.  Koetting, 
up  to  the  21st  day  of  July,  A.  D.  1893,  resided  and  had  a 
domicile  within  the  city  of  Milwaukee  and  state  of  "Wiscon- 
sin. During  the  night  of  the  21st  day  of  July,  as  the  afHant 
is  informed  and  believes,  the  said  John  B.  Koetting  departed 
from  the  state  of  Wisconsin  with  the  intention  of  not  re- 
turning to  said  state.  Said  Koetting  has  not  returned  to 
the  said  state  of  Wisconsin,  but  has  ever  since  said  day  re- 
mained without  said  state  with  the  intention  of  remaining 
away  from  said  state  permanently,  as  the  affiant  is  informed 
and  believes.  The  affiant  alleges  that  the  residence  of  said 
John  B.  Koetting  is  unknown  and  cannot  with  due  diligence 
be  ascertained.'  Subsequent  to  the  attachment  made  as 
aforesaid,  plaintiff  commenced  an  action  to  recover  an 
amount  claimed  to  be  due  from  Koetting  on  contract,  in 
which  he  caused  a  writ  of  attachment  to  be  issued  and  the 
property  in  controversy  to  be  attached.  The  ground  for 
the  issuance  of  the  writ  was  that  Koetting  had  absconded 
from  the  state  to  the  injury  of  his  creditors.  Both  actions 
proceeded  to  judgment.  Such  proceedings  were  taken  to 
enforce  the  judgment  in  the  second  action,  and  the  attach- 
ment lien  acquired  therein,  that  the  interest  of  Koetting  in 
the  real  estate  attached,  at  the  time  of  the  attachment,  was 
duly  sold  and  the  sale  in  due  time  perfected  by  the  making 
and  delivering  to  plaintiff,  the  purchaser,  of  a  sheriff's  deed. 
This  action  was  brought  by  plaintiff,  claiming  the  title 
under  such  sheriff's  deed  superior  to  the  attachment  lien  of 
defendant,  and  to  remove  the  cloud  upon  such  title  caused 
by  such  attachment  lien.  The  court  found  the  facts  above 
detailed  and  sustained  defendant's  attachment  as  being  first 
in  time  and  paramount  to  the  title  of  plaintiff  under  his 
sheriff's  deed.    Judgment  was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  WinJder^  Flan- 
der%y  Smithy  Bottum  &  Yilas^  counsel,  and  oral  argument 
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by  F,  G.  Winkler.  They  contended,  inter  alia^  that  where 
the  statute  of  attachment  (sec.  2731,  Stats.  1898)  requires  a 
stdtement  it  means  a  positive  statement,  made  upon  knowl- 
edge. Talbot  V.  Woodley  19  Wis.  174;  Hawea  v.  Clement^ 
64  Wis.  162;  Eureha  S.  H.  Go.  v.  Slotemcm,  67  Wis.  118; 
Streissguth  v.  Bdgdman^  75  Wis.  212.  As  a  general  rule 
an  aflSdavit  for  attachment  on  information  and  belief  is  in- 
sufficient. Archer  v.  Glajlin^  31  111.  306,  316;  Syndicate  des 
G.desO.a  F.  v.  Gurrie^  72  111.  App.  122;  GUjUn  v.  Baere^ 
57  How.  Pr.  78;  BmneU  v.  Edwards^  27  Hun,  352;  Yates 
V.  Norths  44  K  T.  271;  Deujnree  v.  Eisenach^  9  Ga.  598; 
Nedl  V.  Gordon,  60  Ga.  112;  Powers  v.  Hv/rst,  3  Blackf.  229. 
For  the  respondent  there  was  a  brief  by  Rogers  ds  Manny 
attorneys,  and  Qtcarles^  Spence  dk  Quarles^  of  counsel,  and 
oral  argument  by  Gharles  Quarles. 

Marshall,  J.  The  first  error  assigned  is  that  the  finding 
of  fact,  that  the  action  of  Bumham  v.  Eoettingy  in  which 
the  writ  of  attachment  w'as  issued,  was  commenced  August 
6, 1893,  is  contrary  to  the  evidence;  that  the  finding  should 
have  been  that  the  action  was  commenced  August  11, 1893, 
and  after  the  levy  was  made  on  which  the  title  of  plaintiff 
is  based.  The  only  evidence  of  when  the  Bumham  action 
was  commenced  is  the  circumstance  that  the  writ  of  attach- 
ment was  issued  August  5,  1893,  the  finding  in  that  action 
that  it  was  commenced  August  11, 1893,  the  return  of  the 
aheriflf  showing  that  the  service  of  the  summons  and  com- 
plaint was  made  on  that  date,  and  the  date  of  the  verifica- 
tion of  the  complaint,  August  9, 1893.  Sec.  2730,  Stats.  1898, 
provides  that,  "  The  writ  of  attachment  shall  be  issued  on 
the  request  of  the  plaintiff,  by  the  clerk  of  the  court,  either 
at  the  time  of  the  issuing  of  the  summons  in  the  action  or 
at  any  time  thereafter  before  final  judgnjent."  Sec.  2591 
provides  that,  "  The  clerks  of  the  several  courts  of  record 
may  deliver  to  any  attorney  of  their  respective  courts  blank 
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process  and  seals,  to  be  used  in  sealing  process,  under  sucb 
rules  as  may  be  prescribed  by  the  supreme,  circuit,  county 
or  other  courts  of  record."  Eule  VI  of  the  Circuit  Court 
Eules  extends  the  benefit  of  that  statute  to  all  process, 
whether  mesne,  intermediate,  interlocutory,  or  final,  which 
may  be  requisite  for  the  carrying  on  of  any  action  in  a  court 
of  record  or  the  enforcement  of  its  order  or  judgment.  Sec. 
2630  provides  that  the  summons  may  be  issued  by  the  party 
or  attorney  in  the  action.  Considering  these  several  stat- 
utes together,  it  is  plain  that  the  word  "  issuing  "  as  used  in 
sec.  2730  refers  to  the  actual  delivery  of  the  writ  of  attach- 
ment or  summons  to  the  sheriff  to  be  executed.  That  is. 
consistent  with  BeU  v.  Olmsted,  18  Wis.  69,  and  Cummings 
V.  Tabor,  61  Wis.  186.  When  the  first  case  was  decided  the 
language  of  the  statute  was,  "  The  writ  of  attachment  may 
issue  at  the  time  of  the  commencement  of  the  action  or  at 
any  time  thereafter  before  final  judgment,"  yet  it  was  held 
that  the  actual  commencement  of  the  action,  within  the 
meaning  of  sec.  2629,  which  provides  that  an  action  shall  be 
commenced  by  the  service  of  a  summons,  was  not  intended 
by  the  language  of  sec.  2730,  though  that  was  the  literal 
meaning  of  the  term  and  what  is  ordinarily  understood  by 
it,  except  in  regard  to  the  running  of  the  statute  of  limita- 
tions which  is  governed  by  a  special  statute.  As  reasoned 
by  the  court  in  the  Bell  Case,  if  service  of  the  summons 
were  required  to  precede  the  service  of  a  writ  of  attach- 
ment, the  remedy  would  be  useless.  So  a  conclusion  was 
reached  that  a  delivery  of  the  summons  to  the  officer,  for 
the  purpose  of  having  it  served  upon  the  adverse  party,  is- 
the  commencement  of  the  action,  intended  by  the  language 
regarding  the  time  when  the  writ  of  attachment  may  issue. 
Thereafter  the  statute  was  changed  by  substituting  the  term 
"issuing  of  the  summons  in  the  action"  for  '-^commence- 
ment of  the  action."  Kow,  clearly,  the  issuance  of  the  writ 
and  of  the  summons  may  be  simultaneoua  acts.     The  word 


Wis.]  JANUARY  TERM,  1900.  563:. 

Barth  y&  Bumham. 

"  issuing,"  as  used  in  the  section,  refers  to  the  mere  delivery 
of  the  process  to  the  officer  to  be  executed.  True,  the  stat- 
ute says  the  writ  may  be  issued  by  the  clerk  on  request,  but 
as  the  attorney  may  obtain  blank  signed  and  sealed  process, 
to  be  filled  up  and  used  as  occasion  may  require,  the  writ 
really  issues  in  contemplation  of  the  statute  (sec.  2730)  when 
it  is  delivered  to  the  officer  for  execution.  Give  to  the  stat- 
ute any  other  interpretation  and  the  issuance  of  the  writ 
and  that  of  the  summons  at  the  same  time  will  be  imprac- 
ticable. The  finding  in  the  Bumham  case  that  the  action 
waa  commenced  August  11,  therefore,  does  not  necessarily 
mean  that  the  summons  was  issued  on  that  date.  That  term 
refers  properly  to  the  time  when  the  summons  was  issued 
and  also  when  it  was  served.  In  the  particular  case,  as  the 
date  of  the  service  of  the  summons  and  the  finding  of  the 
court  as  to  when  the  action  was  commenced  correspond,  yet 
the  writ  of  attachment  was  issued  at  an  earlier  day,  it  is- 
considered  that,  in  the  absence  of  some  evidence  to  the  con- 
trary, the  presumption  is  that  the  issuance  of  the  summons 
was  either  simultaneous  with  that  of  the  writ,  or  that  the 
former  antedated  the  latter,  and  that  the  finding  as  regarda^ 
when  the  action  was  commenced  refers  to  the  jurisdiction 
of  the  court  requisite  to  the  rendition  of  judgment  under 
sec.  2629. 

We  have  not  overlooked  the  fact  that  the  complaint  in 
the  Bumham  case  was  verified  August  9, 1893,  and  that 
according  to  the  sherifif's  return  the  summons  and  complaint 
were  served  together,  and  that  it  was  said  in  Cummings  v. 
Tahor^  supra^  on  the  facts  of  that  case,  that  the  service  of  a 
summons  and  complaint  attached  together  as  one  paper 
raised  a  presumption  that  the  summons  was  issued  at  the 
date  of  the  verification  of  the  complaint.  That  will  not 
hold  good  as  a  universal  rule,  for,  obviously,  a  complaint 
may  be  verified  before  or  after  the  issuance  of  the  summons. 
The  mere  date  of  the  verification  of  the  complaint,  alone,  is 
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©f  very  little  significance  as  proof  of  when  the  action  was 
commenced.  If  a  summons  and  complaint  be  joined  to- 
gether and  so  served,  there  may  be  a  presumption  that  they 
were  delivered  to  the  officer  in  that  condition.  In  the  ab- 
sence of  pvidence  to  the  contrary  the  inference  would  be 
that  the  issuance  of  the  summons  did  not  antedate  the  date 
of  the  verification.  But  the  circumstance  that  a  writ  of  at- 
tachment is  issued  in  such  an  action  at  an  earlier  date  would 
raise  an  inference  that  the  issuance  of  the  writ  did  not  ante- 
date that  of  the  summons.  The  two  inferences  would  conflict 
and  the  court  would  be  required  to  determine  the  correct  in- 
ference. On  the  whole  situation  of  this  case  we  cannot  say 
that  the  finding  of  the  trial  court,  that  the  Bumham  action 
was  commenced  Augost  5, 1893,  that  is,  that  the  summons 
was  issued  on  that  day,  is  wrong.  There  is  at  least  no  clear 
preponderance  of  evidence  against  it.  The  finding  of  the 
oourt  in  ithe  Bumhamh  case,  which  counsel  for  appellant  re- 
fers to  with  confidence  as  conclusive  of  the  question,  pretty 
clearly  refers,  as  before  indicated,  to  the  actual  service  of 
the  summons  and  not  to  the  issuance  thereof. 

The  next  contention  is  that  the  affidavit  for  the  writ  of 
attachment  does  not  comply  with  the  statute  authorizing 
such  a  remedy  in  a  tort  action,  in  that  it  does  not  show  the 
requisite  ground  therefor.  Sec.  2731,  Stats.  1898,  govern- 
ing the  subject,  says  the  writ  may  issue  if  the  affidavit  state, 
not  ahowy  that  "  the  residence  of  the  defendant,  or  one  of  the 
defendants,  is  unknown  and  cannot  with  reasonable  dili- 
gence be  ascertained."  The  affidavit  in  question  complies 
literally  with  that  requirement.  True,  it  contains  other 
statements  to  the  effect  that  at  a  time  prior  to  the  issuance 
of  the  writ  the  defendant  was  a  resident  of  Milwaukee, 
which  might  be  true  and  it  be  also  true  that  his  residence 
at  the  date  of  the  affidavit  was  neither  known  nor  could 
with  reasonable  diligence  be  ascertained.  The  fact  is  that 
the  affidavit,  in  the  very  language  of  the  statute,  contained 


Wis.]  JANUAET  TERM,  1900,  555 

Barth  vs.  Burnham. 

the  statement  required  as  a  condition  of  the  issuance  of  the 
writ 

It  is  further  contended,  in  eflfeot,  under  two  heads,  that 
the  positive  statement,  regarding  the  residence  of  Koetting 
being  unknown  and  that  it  could  not  be  ascertained  by 
reasonable  diligence,  referred  to  his  mere  absence  from  the 
city,  or  that  it  was  false;  and  in  either  case  that  the  attach- 
ment is  not  valid.  The  answer  to  the  first  proposition  is 
that  there  is  no  necessary  connection  between  the  clause  in 
the  affidavit  regarding  want  of  knowledge  or  means  of 
knowledge  of  Koetting's  residence  and  the  statement  pre- 
ceding; and  as  the  former  complies  literally  with  the  statu- 
tory requisite  to  the  writ,  the  right  thereto  was  absolute 
whether  the  affidavit  were  true  or  false.  Davidson  v. 
Hachett,  49  Wis.  186;  Huhhard  v.  Haley,  96  Wis.  578. 

The  answer  to  the  second  proposition  is  that  the  right  to 
challenge  the  truth  of  the  allegations  of  the  affidavit  is 
given  by  statute  to  the  defendant  or  his  assignee  for  the 
benefit  of  creditors,  to  be  exercised  in  the  action.  It  can- 
not be  attacked  collaterally,  if  good  on  its  face,  except  for 
fraud  or  collusion  {Rice  v.  Wolf,  65  Wis.  1);  and  the  evi- 
dence is  not  clear  that  the  court  was  wrong  on  the  question 
of  whether  Bumham  wilfully  swore  falsely  for  the  purpose 
of  securing  a  writ  of  attachment,  and  gaining  a  preference 
over  other  claimants  against  Koetting.  Doubtless,  mere 
absence  from  the  state  did  not  constitute  Koetting  a  non- 
resident within  the  meaning  of  the  attachment  statute,  if 
he  in  fact  had  a  dwelling  place  within  the  state,  whether 
domiciled  here  or  not,  where  service  could  have  been  made 
so  as  to  give  the  court  jurisdiction  to  render  a  personal 
judgment  against  him.  The  mere  fact  that  he  had  such  a 
residence  some  time  before  the  writ  was  issued  does  not 
conclusively  establish  that  it  continued  till  August  5,  1893, 
or  that  Bv/mham  knew  the  facts  or  could,  by  reasonable 
diligence,  have  ascertained  them.    Neither  does  the  mere 
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fact  that  the  officer  made  a  substituted  service  of  the  sum- 
mons  some  days  after  the  writ  was  issued  conclusively" 
destroy  the  allegations  of  the  affidavit.  If  they  are  untrue, 
so  as  to  render  BumJiam-  guilty  of  such  fraud  as  would 
avoid  the  attachment,  he  was  guilty  of  perjuiry.  The  evi- 
dence is  not  such  as  to  enable  us  to  reach  that  conclusion, 
against  the  finding  of  the  trial  court. 

The  foregoing  covers  all  the  questions  presented  that 
appear  to  be  material  to  the  appeal. 

By  the  Court — Judgment  affirmed. 


Babth,  Beceiver,  Appellant,  vs.  Smcth,  Bespondent. 

Jarmary  IB  ^  March  BO,  1900, 
Barth  v,  BumhaTn,  ante,  -p.  548,  foUowed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed, 

Equitable  action  to  determine  the  priority  of  attachment 
liens  on  real  estate. 

For  the  appellant  there  was  a  brief  by  Winlder^  FlanderSy 
Smithy  Botium  <&  VUaSy  counsel,  and  oral  argument  by  JF.  CI 
Winkler, 

For  the  respondent  there  was  a  brief  by  Rogers  cfe  Manny 
attorneys,  and  QuarUs^  Spence  &  Quarles^  of  counsel,  and 
oral  argument  by  Charles  Quarlea, 

The  following  opinion  was  filed  February  2, 1900: 

Marshall,  J.  The  facts  in  this  case  are  the  same  as  in 
Barth  V,  Burnham^  ante^  p.  548,  and  the  appeal  is  ruled  in 
favor  of  the  respondent  by  the  decision  in  that  case. 

By  tJie  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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A  motion  for  rehearing  was  submitted  on  the  brief  of 
Winkler^  Flanders^  Smithy  BoUum  cfe  Yilqs^  counsel,  for  the 
motion,  and  on  that  of  Charles  Quarles,  of  counsel,  contra. 

The  motion  was  denied  March  20, 1900. 


MoMSEN,  Assignee,  Appellant,  vs.  Atkins,  Eespondent.        los  5571 
Same,  Respondent,  vs.  Same,  Appellant.  — — 

January  IS —February  f,  1900, 

Principal  and  agent:  Liability  of  agent  for  money  loaned:  Setoff:  Errors 
of  referee,  when  reviewable:  Negligence:  Interest 

t  Defendant's  agent,  having  loaned  her  monej  and  taken  security  bj 
way  of  mortgage  on  lands,  caused  the  mortgage  to  be  foreclosed, 
and  on  the  sale  bid  in  and  took  title  to  the  lands  in  his  own  name, 
without  the  knowledge  of  defendant.  Subsequently  his  creditors 
obtained  a  judgment  for  an  amount  larger  than  the  value  of  the 
lands>  which  was  docketed  and  became  a  lien  thereon.  Held,  that 
the  agent  became  liable  to  defendant  for  the  amount  due  her  on 
such  loan,  and  that  such  liability  might  be  set  off  by  defendant  in 
an  action  by  the  assignee  for  the  benefit  of  creditors  of  the  agent, 
to  recover  for  his  assignor's  services. 

H,  While  it  is  possible  the  defendant  might,  by  proceedings  in  equity, 
have  avoided  the  judgment  lien,  she  was  not  obliged  to  do  so,  and 
plaintiff  was  in  no  position  to  claim  successfully  that  she  miist 

S.  Errors  of  a  referee  are  only  reviewable  in  the  appellate  court  when 
they  are  properly  presented  as  the  errors  of  the  trial  court;  and 
exceptions  to  the  rulings  and  findings  of  the  referee,  to  be  avail- 
able, must  be  renewed  and  passed  upon  by  the  trial  court  and  in- 
cluded in  the  bill  of  exceptions. 

4.  The  fact  that  defendant's  agent,  in  making  a  loan,  relied  on  the  in- 
formation contained  in  an  application  for  the  loan,  together  with 
the  abstract  of  title  to  the  land,  a  letter  from  his  agent  written  a 
short  time  before,  and  his  own  experience  and  general  knowledge 
acquired  in  placing  loans  in  the  surrounding  country,  does  not  show 
that  the  agent  was  guilty  of  a  want  of  ordinary  care  in  placing  the 
loan  or  was  negligent 

^  Where  defendant  admitted  that  she  had  received  plaintiff's  itemized 
account  of  the  services  rendered  by  his  assignor  as  her  agent,  and 
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it  further  appeared  that  she  knew  of  the  assignment^  it  was  not  error 
to  allow  interest  on  the  recovery  from  the  date  the  acoonnt  was 
rendered;  but  defendant's  recovery  on  her  counterclaim,  which  did 
not  accrue  until  a  year  and  a  half  afterwards,  could  not  properly 
be  deducted  as  a  setoff  as  of  the  date  the  plaintiff  rendered  his  ac- 
count 

Appeals  from  a  judgment  of  the  superior  court  of  Mil- 
waukee couaty :  J.  0.  Ludwio,  Judge.  Affirmed  on  hoik  op- 
peaU, 

O.  T.  Hickox^  for  the  plaintiflf. 

For  the  defendant  the  cause  was  submitted  on  the  brief 
ot  Paul  D.  Carpenter, 

Cassodat,  0.  J.  It  appears  from  the  record  that  for  sev- 
eral j^ears  prior  to  June  3,  1893,  the  plaintiflfs  assignor, 
Frederick  T.  Day,  was  in  the  habit  of  loaning  and  investing 
moneys  for  the  defendant,  and  collecting  the  same,  and  pay- 
ing taxes,  and  rendering  services  for  her  in  such  matters; 
that  June  3, 1893,  he  made  a  voluntary  assignment  for  the 
benefit  of  his  creditors  to  the  plaintiflf;  that  August  2, 1897, 
Momaen^  as  such  assignee,  commenced  this  action  to  recover 
for  sundry  items  on  account  for  services  and  disbursements, 
in  the  aggregate  amounting  to  $1,383.13,  together  with  in- 
terest thereon  from  July  1,  1893. 

The  defendant  answered  by  way  of  admissions,  denials,  and 
counter  allegations,  and  also  pleaded  and  alleged  three  sev- 
eral counterclaims,  and  demanded  judgment  thereon  for 
$6,168.66,  with  costs.  The  plaintiflf,  by  way  of  reply,  trav- 
ersed and  put  in  issue  the  counterclaims.  April  29,  1898, 
the  cause  was  referred  to  John  F.  Harper  to  hear,  try,  and 
determine. 

The  referee  reported  as  of  September  30, 1898,  and,  among 
other  things,  found  as  matters  of  fact,  in  eflfect,  that,  in  pur- 
suance of  an  understanding  with  the  defendant.  Day  was  to 
receive  a  commission  from  those  to  whom  he  loaned  the  de- 
fendant's moneys,  but  that  he  was  to  receive  no  compensa- 
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tion  from  the  defendant  except  two  per  cent,  on  all  interest 
collected  by  him  for  her;  that  in  such  matters  Day  acted 
without  reporting  to  or  consulting  with  the  defendant;  that 
June  10, 1889,  the  defendant  placed  in  Day's  hands  for  fore- 
closure a  note  and  mortgage  previously  invested  by  him  on 
land  in  South  Dakota,  executed  by  Winchester  Dean,  for 
$350;  that  Day  caused  the  same  to  be  foreclosed,  and  the 
land  sold  thereon  was  bid  off  by  him  August  30, 1889;  that 
the  sheriff's  deed  on  such  sale  was  delivered  to  Day  Octo- 
ber 4, 1890,  and  the  same  was  recorded  October,  6,  1890; 
that  October  21,  1890,  Day  and  wife  made  and  executed  a 
quitclaim  deed  of  such  land  to  the  defendant,  but  Day  re^ 
tained  possession  of  the  same  until  the  trial  of  this  action; 
that  the  defendant  had  no  knowledge  that  he  had  purchased 
such  land  or  held  such  deed  until  after  June  3, 1893;  that 
December  31, 1894,  one  Grigsby  obtained  a  judgment  against 
Day  for  $21,128.94,  and  the  same  was  on  that  day  docketed! 
in  the  county  in  which  such  land  was  situated,  and  became 
a  lien  thereon,  and  destroyed  whatever  interest  and  value 
the  defendant  had  in  such  land ;  that  Day  expended  on  ac^ 
count  of  such  foreclosure  $74.90,  which  both  the  referee  and 
the  court  disallowed;  that,  after  so  taking  title  to  such  Ian  J 
in  his  own  name,  he  paid  out  in  the  aggregate  for  taxes  on 
such  land  for  the  years  1888,  1889,  1890,  1891,  and  1892, 
$62.06,  which  the  referee  and  the  court  disallowed;  that, 
prior  to  his  taking  the  title  to  such  land  in  his  own  name, 
he,  as  the  defendant's  agent,  paid  out  in  the  aggregate  for 
taxes  on  such  land  for  the  years  1886  and  1887,  $22.46,  which 
was  allowed  to  him  by  the  referee  and  the  court,  but  both 
refused  to  allow  him  $6.71  for  penalty  incurred  for  not  hav- 
ing paid  the  same  in  time;  that  the  defendant  was  entitled 
to  recover  from  the  plaintiff  on  her  first  counterclaim  the^ 
amount  of  the  Winchester  Dean  loan  by  reason  of  such 
judgment,  with  interest  from  time  it  was  so  docketed  to  the 
day  of  such  report,  amounting  to  $428.75.    Such  findings  of 
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the  referee  as  to  the  Winchester  Dean  loan,  and  the  allow- 
ances and  disallowances  on  account  thereof,  were  all  con- 
firmed by  the  court,  and  the  interest  on  the  $350  was  com- 
puted to  the  date  of  the  court's  findings,  February  25, 1899, 
making  the  amount  $437.15. 

.The  referee  further  found,  in  efifect,  that  in  April,  1885, 
the  defendant  became  the  owner  of  a  note  and  mortgage 
for  $350  obtained  by  Day  as  such  agent,  executed  by  one 
Adam  Grimes  on  land  in  South  Dakota,  February  27,  1885, 
Day  relying  wholly  upon  an  application  signed  by  Grimes, 
and  upon  a  letter  written  in  1884  by  Day's  agent,  Crennan, 
together  with  an  abstract  of  title,  and  Day's  experience  and 
general  knowledge  acquired  in  placing  other  loans  in  the 
surrounding  country;  thafthe  letter  of  Crennan  did  not 
describe  the  land,  but  only  the  general  character  of  the  sur- 
rounding country;  that  many  of  the  material  representa- 
tions contained  in  the  application  of  Grimes,  particularly  in 
regard  to  the  soil  and  condition,  were,  at  the  time  when 
made,  and  continued  to  be,  false  and  untrue,  and  that  the 
facts  could  have  been  easily  ascertained  by  an  investigation 
of  the  land ;  that  August  7,  1890,  the  defendant  placed  the 
Grimes  note  and  mortgage  in  Daly's  hands  for  foreclosure 
and  collection;  that,  after  Day  had  been  informed  by  his 
agent  whom  he  had  sent  to  examine  the  land  that  the  same 
was  utterly  worthless,  and  not  worth  the  paying  of  the  taxes 
thereon,  nor  the  foreclosing  of  the  mortgage,  and  without 
informing  the  defendant  of  the  facts,  he  had  the  note  and 
mortgage  foreclosed,  and  expended  in  such  foreclosure  pro- 
ceedings $51.10,  and  paid  for  taxes  on  the  land  for  the  years 
1887,  1888,  1889,  1890,  1891,  and  1892,  in  the  aggregate, 
$116.63,  and  which  expenditures  and  disbursements  were 
disallowed  by  the  referee  because  they  had  been  made  by 
him  without  the  exercise  of  reasonable  care,  and  when  he 
knew  the  land  was  worthless,  and  in  violation  of  his  duty 
as  such  agent,  and  by  concealing  from  the  defendant  the 
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facts;  that  the  defendant  was  entitled  to  recover  from  the 
plaintiff  on  her  second  connterclaim  the  amount  of  the  Grimes 
loan  of  $350,  with  interest  from  August  7, 1890,  making  the 
amount  at  the  date  of  such  report  $500.09. 

The  court  found  that  the  evidence  did  not  justify  the  ref- 
eree's finding  that  Day,  as  such  agent,  had  failed  to  exercise 
reasonable  care  in  the  placing  of  the  Grimes  loan,  and  ac- 
cordingly vacated  and  set  aside  such  finding  of  the  referee 
on  the  defendant's  second  counterclaim,  and  disallowed  such 
counterclaim;  and  all  findings  of  fact  relating  to  Day's  neg- 
ligence in  placing  the  Grimes  loan  were  by  the  court  vacated 
and  set  aside.  The  referee  also  found  numerous  other  facts 
not  here  in  controversy,  and  hence  not  necessary  to  specific- 
ally mention,  and  they  were  all  confirmed  by  the  court,  ex- 
cept as  stated,  and  except,  also,  that  the  court  increased  the 
amount  allowed  by  the  referee  to  the  plaintiff  for  tax  dis- 
bursements on  account  of  F.  I.  Fisher's  land  by  adding 
thereto  $105.43,  assessed  against  the  unredeemed  portion  of 
that  land  for  1888.  The  referee  found  that  July  10,  1893, 
the  plaintiff  sent  to  the  defendant  an  itemized  statement  of 
her  account  with  Day,  showing  numerous  amounts  which 
the  plaintiff  then  claimed  Day  had  expended  in  the  care 
and  management  of  her  investments,  and  that  the  plaintiff 
was  entitled  to  recover  interest  at  six  per  cent,  from  July 
10, 1893,  upon  the  several  sums  found  due  to  the  plaintiff 
from  the  defendant;  and  accordingly  the  court  found  that 
the  aggregate  amount  due  to  the  plaintiff  on  the  day  and  year 
last  mentioned  was  $911.37,  together  with  interest  thereon 
from  July  10,  1893,  amounting  in  all  to  $1,218.95,  from 
which  the  court  deducted  the  amount  allowed  to  the  defend- 
ant on  the  Winchester  Dean  counterclaim  of  $437.15,  leav- 
ing a  balance  of  $781.80  as  the  amount  due  the  plaintiff  over 
and  above  all  setoffs,  and  for  which  amount  the  plaintiff  was 
entitled  to  judgment  against  the  defendant,  and  ordered 
judgment  to  be  entered  accordingly,  with  costs  of  the  action. 
Vol.  105—36 
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From  certain  portions  of  the  judgment  so  entered  each 
party  has  appealed  to  this  court. 

Counsel  for  the  plaintiff  contends  that  the  defendant's  first 
counterclaim,  based  upon  Day's  taking  title  to  the  land  on 
the  foreclosure  sale  of  the  Winchester  Dean  note  and  mort- 
gage, and  then  allowing  a  large  judgment  against  him  to 
become  a  lien  thereon,  does  not  ^tate  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  plaintiff,  nor  to  sustaiin 
the  same  as  a  setoff.  Such  an  objection,  after  a  lengthy 
trial  upon  the  merits  before  the  referee,  and  findings  by  the 
referee  and  the  court  sustaining  such  claim  as  a  setoff,  is- 
unavailing  if  the  findings  and  evidence  in  that  regard  are 
sufficient  to  support  the  judgment.  The  real  point  of  the 
contention  seems  to  be  that  Day  took  such  title  in  his  owa 
name  for  the  benefit  of  and  in  trust  for  the  defendant,  and 
hence  that  the  judgment  did  not  become  a  binding  lien 
thereon  as  against  her.  Davenport  v.  Stephens^  95  Wis.  456. 
Day  certainly  took  the  legal  title,  and  the  judgment  was  & 
lien  thereon  at  law.  It  may  be  that  the  defendant  might,, 
by  proceedings  in  equity,  have  avoided  such  lien ;  but  she 
was  not  obliged  to  do  so,  and  the  plaintiff  is  in  no  position 
to  successfully  claim  that  she  must.  There  is  another  diffi- 
culty with  such  contention  on  the  part  of  the  plaintiff.  The 
plaintiff  assigns  seven  errors  of  the  referee^  all  relating  to  the 
Winchester  Dean  land,  including  the  disallowance  of  the 
plaintiff's  disbursements  on  account  of  the  same.  Errors  of 
a  referee  are  only  reviewable  by  this  court  when  they  are 
properly  presented  to  this  court  ^  errors  of  the  trial  court. 
Jenkins  v,  Esterly^  22  Wis.  128 ;  Oilbank  v.  Stephenson^  30  Wis- 
155;  Biley  v.  Mitchell,  37  Wis.  612;  McDonnell  v.  Schrickery 
44  Wis.  327;  Him  v.  Van  Dusen,  95  Wis.  503;  Lederer  v, 
Kohn's  Estate,  100  Wis.  662.  Thus,  it  has  been  held  that,  to- 
bring  before  this  court  for  review  exceptions  taken  before  a 
referee,  the  record  must  show  that  the  trial  court  considered 
and  acted  upon  such  exceptions.     Thornton  v.  Eaton,  45  Wis. 
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618.  In  other  words,  exceptions  taken  to  the  rulings  and 
findings  of  the  referee  must  be  renewed  in  and  passed  upon 
by  the  trial  court  in  order  to  be  available  in  this  court.  We 
fail  to  find  in  the  bill  of  exceptions  any  exception  to  the 
rulings  or  findings  of  the  trial  court  on  the  part  of  the 
plaintiff.  Counsel  cite  the  statute  which  declares  that: 
"  When  the  referee's  findings  of  fact  or  conclusions  of  law 
are  set  aside  or  modified  by  the  court  no  exceptions  shall  be 
necessary  to  enable  a  full  review  of  mch  orders  upon  appeal 
or  writ  of  error."  Sec.  2871,  Stats.  1898.  He  also  cites  the 
statute  which  provides  that "  no  exception  shall  be  necessary 
to  review  an  order  properly  a  part  of  the  judgment  roll  in 
the  action."  Sec.  2872.  So  the  statute  provides  that  inter- 
mediate orders  or  determinations  of  the  trial  court  which 
involve  the  merits,  and  necessarily  affect  the  judgment,  may 
be  reviewed  without  exceptions.  Sec.  3070.  The  statute 
also  provides  that  either  party  may  have  a  bill  of  exceptions 
settled  in  a  case  tried  by  jury,  court,  or  referee,  showing  the 
exceptions  taken,  the  rulings  and  decisions  of  the  court  or 
referee,  and  a  statement  of  exceptions  taken,  and  such  other 
decisions  or  proceedings  as  are  not  otherwise  of  record. 
Sec.  2873.  This  court  held  many  years  ago  that  on  an  ap- 
peal from  an  order  of  the  trial  court  refusing  to  confirm  a 
referee's  report,  and  authorizing  the  plaintiff  to  amend  his 
complaint  and  bring  in  new  parties,  this  court  would  pre- 
sume the  order  to  be  correct,  in  the  absence  of  a  bill  of  ex- 
ceptions. HiUs  V.  Seelej/j  37  Wis.  246.  In  a  later  case  it 
was  queered  whether,  on  an  appeal  from  the  judgment  in  a 
case  tried  by  a  referee,  this  court  would  review  the  evidence, 
where  no  exception  was  taken  to  the  confirmation  of  the 
report,  although  there  were  exceptions  to  the  referee's  find- 
ings of  fact  and  conclusions  of  law.  Monitor  I.  W.  Co.  v. 
Xetchum,  44  Wis.  126.  In  a  still  later  case  it  was  held  that, 
where  one  party  moved  to  confirm  and  the  other  to  set  aside 
the  report  of  the  referee,  an  order  of  the  court  modifying  the 
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report  sufficiently  disposed  of  both  motions.  LemTee  v.  Daeg- 
lififfy  52  Wis.  498.  In  that  case  it  was  also  held  that  the 
failure  of  the  trial  court  to  pass  specifically  upon  the  excep- 
tions taken  before  the  referee  and  reviewed  in  that  court 
did  not  necessitate  the  reversal  of  the  judgment,  as  indicated 
in  a  former  case  there  cited.  Id,  We  find  no  case  author- 
izing this  court  to  review  the  findings  of  the  trial  court  in 
such  a  case  as  this  without  exceptions  thereto  incorporated 
in  the  bill  of  exceptions.  We  find  no  exception  in  the  record 
to  any  ruling  of  the  court  in  respect  to  the  Winchester  Dean 
mortgage  or  land. 

Counsel  for  the  defendant  assigns  error  because  the  trial 
court  found  that  the  evidence  did  not  justify  the  referee  in 
finding  that  Day,  as  the  defendant's  agent,  failed  to  exer- 
cise reasonable  care  in  placing  the  Adam  Grimes  loan.  The 
general  character  of  the  evidence  bearing  upon  the  question 
is  sufficiently  indicated  in  the  findings  of  the  referee  upon 
that  branch  of  the  case.  The  fact  that  Day  relied  upon  the 
information  contained  in  Grimes's  application  for  the  loan, 
the  abstract  of  title  to  the  land,  and  the  letter  from  Day's 
agent,  written  a  short  time  before  making  the  loan,  and 
his  own  experience  and  general  knowledge  acquired  in 
placing  other  loans  in  the  surrounding  country,  does  not,  of 
itself,  in  the  judgment  of  this  court,  show  that  Day  was 
guilty  of  a  want  of  ordinary  care  in  placing  the  loan,  nor 
that  he  was  negligent.  We  cannot  hold  that  under  such 
circumstances  he  was  bound  to  go  further,  and  investigate 
the  land  and  the  quality  of  the  soil.  The  amount  of  the 
loan  was  only  $350,  and  the  investment  was  made  eight 
years  before  the  panic  of  1893  and  the  assignment  to  the 
plaintiff.  We  must  hold  that  the  findings  and  ruling  of 
the  trial  court  in  respect  to  the  Grimes  loan  are  sustained 
by  the  clear  preponderance  of  the  evidence. 

.Counsel  for  the  defendant  contends  that  it  was  error  to 
allow  interest  to  the  plaintiff  from  July  10,  1893,  on  the 
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$911.37, —  the  aggregate  amormt  of  his  account  against  the 
defendant,  as  found  by  the  referee  and  court.  This  is  partly 
on  the  ground  that  there  was  at  that  time  no  adequate  de- 
mand on  the  defendant  for  the  money.  But,  as  indicated, 
the  referee  and  the  court  found  that  on  that  day  the  plaint- 
iff did  send  her  an  itemized  statement  of  her  account  with 
Day,  showing  numerous  amounts  which  Day  had  expended 
in  such  investments  and  the  care  and  management  of  her 
property.  The  defendant  admitted  on  cross-examination 
that  she  received  such  statement,  and  that  the  aggregate 
amount  was  about  $4,000.  She,  of  course,  knew  that  Day 
had  made  an  assignment.  The  defendant's  claim  for  loss 
on  the  Winchester  Dean  loan  did  not  accrue  until  about  a 
year  and  a  half  afterwards,  and  hence  could  not  properly 
be  deducted  as  a  setoff  as  of  July  10, 1893.  Interest  was 
allowed  to  the  defendant  on  that  claim  from  the  time  it  ac- 
crued.   We  find  no  error  in  the  record  in  that  respect. 

By  the  Court, —  The  several  portions  of  the  judgment  of 
the  superior  court  of  Milwaukee  county  which  have  been 
appealed  from  by  the  respective  parties  are  all  affirmed. 
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setoff. 

1.  In  an  action  bj  an  assignee  for  the  benefit  of  creditors  to  recover 

upon  a  balance  of  account  for  services  rendered  and  money  paid 
out  by  plaintiffs  assignor,  the  defendant  can  plead,  by  way  of 
equitable  setoff,  in  advance  of  actual  payment,  his  liability  as 
surety  upon  bonds,  given  to  secure  trust  funds  in  the  hands  of  the 
insolvent  assignor  and  by  him  converted. 

2.  The  implied  contract  of  the  princiiwtl  to  indemnify  the  surety  against 

loss  takes  effect  from  the  time  when  the  surety  signs  the  bond  or 
obligation,  and  not  from  the  time  the  surety  actually  pays  the 
principal's  debt 


566  SUPEEME  COURT  OF  WISCONSIN.         [105 

Momsen  y&  Noyea 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  EUiot  cfe  Sickox^ 
and  oral  argument  by  C.  T.  Hickox, 

For  the  respondent  there  was  a  brief  by  Hoyt  <&  OlweU^ 
and  oral  argument  by  K  M,  Hoyt. 

WiNSLow,  J.  This  is  an  action  by  the  assignee  under  a 
voluntary  assignment  of  one  Frederick  T.  Day  to  recover 
$4,186.07,  with  interest,  upon  a  balance  of  account  for  serv- 
ices rendered  and  moneys  paid  out  by  Day  for  the  benefit 
of  the  defendant.  The  defendant's  answer  contained,  by 
way  of  counterclaim  and  setoflF,  certain  allegations  showing 
that  Day  was  appointed  at  various  times  long  prior  to  the  vol- 
untary assignment,  by  certain  courts  of  Milwaukee  county, 
as  guardian  of  certain  minors  and  trustee  of  certain  trusts, 
and  that  he  received  certain  large  sums  of  money  by  virtue 
of  each  of  such  trust  appointments,  and  that  the  defendant 
became  surety  for  Day  upon  the  bonds  given  by  him  upon 
each  of  such  appointments;  also,  that  Day  had  converted  to 
his  own  use  large  portions  of  each  of  said  trust  funds  prior 
to  his  voluntary  assignment,  and  that  at  the  time  of  such 
assignment  he  was  utterly  insolvent,  and  has  since  been  dis- 
charged in  bankruptcy.  It  is  further  alleged  that  in  vari- 
ous legal  proceedings  since  the  assignment  the  defendant 
has  been  compelled  to  pay  on  account  of  his  liabilities  as 
such  surety  in  two  of  said  trusts  more  than  $1,600,  and  that 
litigation  is  still  pending  and  undetermined  to  enforce  de- 
fendant's liabilities  as  surety  in  the  remaining  two  trusts, 
in  which  defendant's  liability  will  amount  to  more  than 
$2,000.  A  general  demurrer  to  the  counterclaim  was  over- 
ruled, and  the  plaintiff  appeals. 

That  the  allegations  demurred  to  entitle  the  defendant  to 
insist  upon  the  right  of  equitable  setoff  cannot  be  doubted. 
The  voluntary  assignee  of  Day  stands  in  no  better  position 
in  this  action  than  Day  himself  would  had  he  made  no  as- 
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signment.  He  represents  the  creditors  only  in  a  limited 
degree,  and  for  the  purpose  of  prosecuting  actions  to  set 
aside  fraudulent  transfers  and  preferences  of  various  kinds. 
Stats.  1898,  sec.  1693J.  His  capacity  to  represent  creditors  is 
limited  by  the  statute,  and  the  statute  clothes  him  with  no 
additional  right  in  a  case  like  the  present.  Kyes  v.  Merrill 
F.  Co,  92  Wis.  32.  The  rights  of  the  parties  were  fixed  at 
the  completion  of  the  assignment.  Johnston  v,  Humphrey^ 
91  Wis.  76.  The  question,  therefore,  is,  What  were  Noyes^a 
rights  against  Day  at  the  date  of  the  assignment?  Day  had 
then  converted  to  his  own  use  large  amounts  of  trust  funds, 
for  the  repayment  of  which  Noye%  was  surety,  and  was 
grossly  insolvent.  Had  he  at  that  time  sued  Noyes  to  recover 
his  advances  on  account,  could  Noyes  have  set  up  his  liability 
as  surety  upon  the  bonds  by  way  of  equitable  counterclaim  ? 
It  seems  certain  that  he  could.  The  principle  is  well  settled 
that  the  implied  contract  of  the  principal  to  indemnify  the 
surety  against  loss  takes  effect  from  the  time  when  the  surety 
signs  the  bond  or  obligation,  and  not  from  the  time  when 
the  surety  actually  pays  the  principal's  debt.  The  actual 
payment  simply  fixes  the  amount.  Baylies,  Sureties  &  G. 
340.  An  insolvent  principal  cannot  enforce  a  debt  owing 
him  by  his  surety  without  first  indemnifying  the  latter  upon 
his  obligation.  Colebrooke,  Collateral  Securities,  §  226; 
Brandt,  Suretyship  &  G.  (2d  ed.),  §  227;  Merwin  v.  Austiiiy 
7  L.  R.  A.  84,  58  Conn.  22;  Mattingly  v.  Sutton,  19  W.  Ya. 
19;  St,  Paul  cfe  M.  T.  Co.  v.  Leek,  57  Minn.  87.  This  court 
has  fully  recognized  the  doctrine  of  equitable  setoflF,  and  en- 
forces it  independently  of  the  statute.    Pendleton  v.  Beyer, 

94  Wis.  31.  It  is  true  that  Noyes  could  maintain  no  action 
at  law  until  he  had  paid  the  obligation  {Barth  v.  Oraf,  101 
Wis.  27),  but  this  did  not  prevent  him  from  bringing  his  ac- 
tion in  equity  against  his  principal  to  compel  the  principal 
to  exonerate  him  from  liability  {Dobie  v.  Fidelity  cfe  C  Co, 

95  Wis.  540). 

By  ihe  Court, —  Order  affirmed. 


568  SUPREME  COUET  OP  WISCONSIN.         [105 

Godfrey  and  another  vs.  Schneck  and  another. 


105 SasI      CrODFEBT  and  another,  Respondents,  vs.  Sohnbok  and  another, 

110       5541  imp.,  Appellants. 

Janvary  IS — February  f,  1900. 

Principal  and  agent:  Special  agency:  Scope  of  employment:  Bespongi- 
hility  of  principal 

M.,  employed  as  special  agent  by  plaintiff  to  sell  land  for  $525  per 
acre,  conceived  the  idea  of  organizing  a  corporation  to  purchase 
it,  and  to  that  end  interested  W.  with  him;  and  they  agreed  to 
convey  it  to  the  corporation  for  |600  per  acre  and  to  divide  the 
profit&  W.  proceeded  to  organize  the  corporation,  and  engaged  H. 
to  assist  him,  H.  to  have  one  half  of  W.'s  profit&  W.  and  H.,  rep- 
resenting to  S.  that  the  land  could  be  got  for  $600  per  acre,  agreed 
to  give  him  a  third  of  the  difiference.  if  S.  would  assist  in  syndicat- 
ing the  land  at  $750  per  acre.  W.,  EL,  and  S.  with  others  sub- 
scribed for  the  stock,  the  others  not  knowing  of  the  secret  profit 
Fending  organization  the  title  was  conveyed  by  plaintiff  to  &  sub- 
ject to  a  mortgage  given  by  plaintiff  thereon,  which  S.  assumed 
and  agreed  to  -p&y.  Thereafter  SL  conveyed  to  the  corporation, 
which  made  like  covenants  as  to  said  mortgaga  The  officers  of 
the  corporation  discovering  the  true  state  of  facts  offered  to  re> 
scind  the  transaction  and  tendered  reconveyance  to  plaintiff  The 
mortgage  not  being  paid,  plaintiff,  being  threatened  with  suit, 
took  it  up  and  commenced  an  action  to  foreclose  it  S.  and  the 
corporation,  having  been  made  defendants  therein,  set  up  the  facta 
by  way  of  counterclaim,  and  prayed  rescission  of  the  sale  and  release 
from  liability.  Held,  that  the  mere  authority  of  M.  to  sell  did  not 
contemplate  the  organization  of  a  corporation  to  effectuate  the 
purchase,  and  that  M.'b  acts  in  assisting  in  the  formation  thereof, 
in  the  absence  of  evidence  or  findings  showing  plaintiff  had  any 
actual  knowledge  of  M.'s  plans,  or  shared  in  any  way  in  his  profits, 
were  outside  the  real  or  apparent  scope  of  his  authority,  and  not 
binding  on  plaintiff. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ltjdwig,  Judge.    Affirmed, 

In  August,  1892,  the  plaintiff  was  the  owner  of  a  tract  of 
land  containing  eighteen  acres.  He  placed  the  same  in  the 
hands  of  one  A.  B.  Meyers  to  sell  at  $525  per  acre,  Meyers 
to  have  a  commission  of  two  and  one-half  per  cent.   Meyers 
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conceived  the  plan  of  organizing  a  corporation  to  purchase 
it.  To  that  end,  he  interested  one  Joseph  Whaley  with  him, 
and  it  was  agreed  that  the  land  should  be  conveyed  to  the 
corporation  at  $600  per  acre ;  the  latter  to  have  one  half  of 
the  difference  between  the  cost  and  the  price  to  be  paid  by 
the  corporation.  Whaley  thereupon  set  out  to  organize  the 
corporation,  and  engaged  one  Hinners  to  assist  him  to  pro>- 
cure  stock  subscriptions,  and  agreed  to  give  him  one  half  of 
his  profits,  Whaley  and  Hinners  represented  to  the  defend- 
ant F.  W.  Schhech  that  the  land  could  be  secured  at  $600 
per  acre,  and  agreed  with  him  that,  if  he  would  assist  in 
syndicating  it  at  $750  per  acre,  he  should  have  one  third  of 
the  difference.  Schnech  joined  in  the  scheme,  and  subscribed 
for  stock.  Other  subscriptions  were  obtained,  and  none  of 
the  subscribers  knew  that  the  land  could  be  obtained  for  less* 
than  $750  per  acre.  After  the  subscriptions  had  been  ob- 
tained, and  while  they  were  preparing  to  organize  the  cor^ 
poration,  Whaley  represented  to  the  subscribers  that  the 
time  in  which  they  could  purchase  the  land  at  the  price 
mentioned  had  about  expired,  so  it  was  arranged  that  Schneck 
should  take  the  title,  to  hold  for  the  others  until  the  corpo- 
ration could  be  fully  organized.  This  was  accordingly  done, 
Meyers  securing  the  deed  from  the  plaintiff.  At  that  time 
the  property  was  incumbered  by  the  mortgage  in  suit,  and 
the  land  was  conveyed  subject  to  it.  After  the  deal  was 
completed,  Meyers  paid  Whaley  $675,  being  his  half  of  the 
profit  mentioned  in  their  agreement;  and  Whaley,  in  turn, 
divided  with  Hinners.  During  all  this  time  Meyers  assisted 
in  the  organization  of  the  corporation,  and  was  familiar  with 
the  circumstances.  Neither  Whaley,  Hinners,  nor  Schneck 
paid  anything  on  their  stock,  although  the  other  subscribers 
supposed  they  were  paying  in  like  proportion  with  them- 
selves. Soon  after  the  sale  the  defendant  corporation  was 
organized.  Several  months  after  its  organization,  the  offi- 
cers discovered  that  Whaley,  Hinners,  and  Schneck  had  made 
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a  secret  profit;  and,  upon  suit  being  threatened,  they  settled 
with  the  company  by  paying  over  $1,500.  At  this  time 
neither  the  oflScers  nor  Schneck  knew  of  the  profit  made  by 
Whaley  and  Hinners.  In  July,  1897,  the  officers  of  the  cor- 
poration made  investigations,  and  discovered  the  true  state 
of  facts.  Thereupon  the  corporation  offered  to  reconvey 
the  land  to  plaintiff  and  to  rescind  the  transaction.  The  de- 
fendants not  having  paid  the  mortgage  on  the  land,  the 
plaintiff  was  threatened  with  suit.  To  protect  himself,  he 
took  up  the  mortgage,  and  is  seeking  to  foreclose  it  in  this 
action.  The  defendant  corporation  and  Schnech  set  up  the 
transactions  as  heretofore  stated  as  a  counterclaim,  and  asked 
for  a  rescission  of  the  sale,  and  a  discharge  from  any  liabil- 
ity on  the  mortgage.  The  court  found  the  facts  as  stated, 
43ut,  as  conclusions  of  law,  he  decided  that  the  defendants 
were  not  entitled  to  the  relief  demanded.  Judgment  of 
foreclosure  and  sale  was  entered,  from  which  the  defendants 
Schnech  and  the  Bins  Mound  Investment  Company  appeal. 

For  the  appellants  there  were  briefs  by  Austin  dk  Fehr^ 
attorneys  for  Schneck^  and  Wheeler  ds  Perry ^  attorneys  for 
Blue  Mound  Investment  Company^  and  oral  argument  by 
L.  G,  Wheeler  and  TT.  R,  Austin. 

For  the  respondents  there  was  a  brief  by  Edwin  F.  Van 
Vechteuj  attorney,  and  TT.  JZ  Timlin^  of  counsel,  and  oral 
argument  by  Mr.  Timlin. 

Babdeen,  J.  The  theory  upon  which  the  defendants  claim 
that  they  are  entitled  to  relief  is,  that  the  scheme  of  Meyers 
to  form  a  corporation,  and  his  offer  to  divide  profits  with 
the  promoters,  was  in  effect  a  bribe  to  effect  the  sale  of 
plaintifTs  land.  Meyers  being  the  plaintiffs  agent,  the  lat- 
ter must  be  held  responsible  for  his  acts,  and  hence  the 
transaction  fails.  No  great  amount  of  time  or  mental  en- 
ergy need  be  expended  in  the  solution  of  this  question.  The 
trial  court  evidently  proceeded  upon  the  assumption  that 
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Meyers  was  a  special  agent,  and  that  his  acts  in  assisting  in 
the  formation  of  the  defendant  corporation  were  outside  of 
the  scope  of  his  employment,  and  therefore  not  binding 
upon  plaintiff.  If  that  assumption  is  correct,  that  ends 
the  case,  and  the  judgment  must  be  aflBlrmed.  No  fact  is 
found  in  the  evidence  or  findings  that  shows  plaintiff  had 
any  actual  knowledge  of  Meyers's  plans,  or  shared  in  any 
way  in  the  profits.  When  the  land  was  conveyed  by  him, 
he  received  the  purchase  price  of  $525  per  acre,  less  the 
commission  he  had  agreed  to  pay.  He  had  no  part  in  the 
transactions,  other  than  to  execute  his  deed.  No  fact  or 
circumstance  is  shown  sufficient  to  charge  him  personally 
with  knowledge  that  the  promoters  were  committing  a 
fraud  on  the  corporation.  We  therefore  come  back  to  the 
original  proposition,  of  whether  the  acts  of  Meyers  were 
within  the  scope  of  his  employment  as  agent  to  sell  the 
plaintiff's  land.  There  is  no  room  to  question  the  fact  that 
Meyers  was  a  special  agent  to  sell.  Hoyer  ^^.  Ludington^  100 
Wis.  441.  Such  agency  contemplated  the  securing  of  a 
purchaser  for  the  land  in  the  usual  course  of  trade.  Any 
fraud  or  misrepresentation  made  by  the  agent,  in  the  scope 
of  his  agency,  to  effect  the  sale,  would  be  binding  on  his 
principal.  Law  v,  Orant,  37  Wis.  548.  But  can  it  be  right- 
fully claimed  that  the  mere  authority  to  sell  contemplated 
the  organization  of  a  corporation  to  purchase  ?  Plainly  not. 
The  moment  Meyers  conceived  this  scheme,  and  set  about 
carrying  it  into  operation,  he  departed  entirely  from  the 
real  or  apparent  scope  of  his  employment.  He  was  then  en- 
gaged in  business  of  his  own,  and  for  his  own  profit.  The 
fact  that  it  eventuated  in  a  sale  of  the  land  is  not  control- 
ling. The  means  adopted  to  effectuate  the  sale  having  no 
direct  or  necessary  connection  with  his  employment,  the 
link  is  missing  upon  which  his  principal's  liability  must  be 
predicated.  His  acts  were  not  done  in  the  interests  of  his 
employer  and  for  his  profit,  but  were  distinctly  personal 
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and  primarily  to  his  own  advantage.  They  are  not,  in  legal 
contemplation,  the  acts  of  his  principal,  and  hence  the  prin- 
cipal cannot  be  bound  thereby.  The  effort  to  apply  to  this 
case  the  principles  of  law  announced  in  Alger  v.  Anderson, 
78  Fed.  Rep.  729,  must  fail.  The  facts  are  in  no  way  par- 
allel. In  that  case  defendant's  agent  corrupted  plaintiffs 
agent  by  a  direct  bribe,  in  order  to  influence  the  sale.  Both 
were  acting  within  the  scope  of  their  agency,  and  the  court 
properly  condemned  the  transaction.  Here  the  project  of 
syndicating  the  land  was  perfectly  legitimate  and  proper. 
It  was  not,  however,  one  usually  connected  with  the  agency 
to  sell,  or  necessary  to  its  performance.  And  here  lies  the 
distinction.  It  was  not  unlawful  to  agree  to  convey  the 
land  to  the  corporation  at  an  increased  price.  The  fraud 
arose  in  the  failure  to  apprise  their  fiduciaries  of  the  true 
situation.  It  is  not  claimed  that  Meyers  made  any  misrep. 
resentations  to  the  corporators.  The  height  of  his  offend- 
ing lies  in  the  fact  that  he  counseled  and  aided  in  the  organ- 
ization of  the  corporation  upon  the  basis  stated,  and  did  not 
reveal  to  the  corporators  that  he  was  dividing  a  profit  with 
some  of  the  promoters.  He  sustained  no  fiduciary  relation 
to  them,  was  not  a  stockholder,  and  was  under  no  legal  ob- 
ligations to  make  revelation  to  them.  The  fraud  on  the 
corporation  arose  from  the  fact  that  Whaley,  Hinners,  and 
Schneck  kept  their  intentions  concealed.  To  hold  that  the 
plaintiff  is  responsible  for  this  concealment  would  be  carry- 
ing the  so-called  "  promoter  doctrine  "  beyond  the  limit  of 
good  sense  or  good  law. 

The  conclusion  of  the  trial  court  meets  with  our  entire 
approval. 

By  the  Cov/rL — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  aflBirmed. 
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(S^BHL  and  another,  Respondents,  vs.  Milwaukeb  Pboduob 
CoMPAmr,  Appellant. 

January  13  —  February  g,  1900, 

Sales:  Performance:  Delivery:   Tender:  Special  verdict:  Inconclusive 
questions:  Custom:  Measure  of  damages:  InstructioTis  to  jury. 

t.  Plaintiffs  sold  defendant  clover  seed,  to  be  delivered  upon  the  buyer's 
request  at  any  time  prior  to  March  1,  and,  in  any  event,  to  be 
delivered  and  to  be  received  by  the  buyer  on  March  1.  No  place  of 
delivery  was  mentioned.  Postponements  were  agreed  to  by  both 
parties.  On  March  14,  defendant  demanded  performance  by  de- 
livery at  its  store;  plaintiffs  denied  duty  to  deliver  at  that  place, 
and  insisted  on  defendant's  duty  to  accept  the  seed  at  the  ware- 
housa  Plaintiffs  held  the  matter  under  consideration  until  the 
next  day  and  then  attempted  a  coercive  and  final  tender  in  accord- 
ance with  their  contention  as  to  the  rights  of  the  parties,  which 
was  refused.  Plaintiffs  then  sold  the  seed  at  a  los&  Held,  that 
the  interview  on  March  14  constituted  a  final  offer  of  perform- 
ance by  each,  according  to  his  theory  of  the  terms  of  the  contract 
as  to  the  place  of  delivery,  and  a  categorical  refusal  by  the  other. 

%  In  such  case  the  true  issue  being  whether  the  defendant  had  refused 
to  accept  an  offer  by  plaintiffs  to  deliver  in  accordance  with  the 
contract,  a  finding  of  the  special  verdict  that  on  March  1  plaint- 
iffs notified  defendant  of  their  willingness  to  perform  the  contract 
and  that  the  subsequent  postponements  were  had  at  the  instance 
of  defendant  is  held  inconclusive. 

Z»  Where  a  contract  for  the  delivery  of  clover  seed  is  silent  as  to  the 
place  of  delivery,  in  the  light  of  evidence  of  a  uniform  custom  in 
that  respect  among  seed  dealers,  and  of  plaintiffs'  knowledge  or 
ignorance  thereof,  the  refusal  to  submit  to  the  jury  the  question 
of  the  existence  of  such  custom  is  hdd  to  have  been  justified  only 
on  t^e  ground  that  such  custom  was  established  beyond  dispute. 

•4  Where  a  custom  as  to  place  of  delivery  is  shown  to  be  uniform  in 
the  locality  where  it  is  recognized,  unless  it  is  shown  that  both 
parties  to  a  contract,  silent  on  that  point,  intended  to  exclude  it» 
or  that  one  party  was  ignorant  thereof  to  the  knowledge  of  the 
other,  it  should  control  as  to  the  manner  and  place  of  delivery. 

&  Where  plaintiffs,  after  defendant's  refusal  to  accept  delivery  of  the 
clover  seed,  sold  the  same  at  a  loss,  m  submitting  a  question  of  a 
special  verdict  as  to  whether  due  diligence  was  used  in  selling  the 
seed,  it  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
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standard  of  due  diligence  and  to  inform  them  that  the  unreason- 
able rejection  of  higher  ofifers,  or  negleot  to  avail  themselves  of  an 
existing  market  price,  was  not  consistent  with  such  standard. 

&  In  an  action  for  damages  for  refusal  to  complete  a  contract  for  the 
sale  of  clover  seed,  when  plaintiff  thereafter  sold  the  same  at  a 
loss,  it  is  error  to  instruct  the  jury  that  the  measure  of  damages 
is  the  difiference  between  what  the  seed  was  sold  for  and  the 
contract  price. 

7.  Where  plaintiffs  testified  they  paid  no  oommission  and  incurred  no 
expense  in  making  such  sale,  commission  for  their  own  service  is- 
not  an  element  of  damage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Heveraed. 

February  1, 1897,  the  plaintiffs  made  a  verbal  agreement 
for  sale  to  the  defendant  of  certain  clover  seed,  which  the 
following  day  was  confirmed  by  the  defendant  by  the  fol- 
lowing: 

"Milwaukee,  Feb.  2, 1897. 

M.  &  N.  Gehl  —  Dear  Sirs:  Confirm  purchase  about  16^ 
Bgs.  white  clover,  8f ;  9  Bgs.,  6c.;  9  Bgs.,  5c.;  25  Bgs.  red, 
7i;  screen,  2c.;  buyer's  option,  March  1. 

"  Truly  yours, 
"Milwaukee  Pboducb  Co. 

"  Would  like  to  get  set  large  samples  of  white.  Kindly 
send  us  key,  and  obL" 

"  Buyer's  option,  March  1,"  meant  that  the  plaintiffs  should 
deliver  at  any  time  prior  to  March  1  upon  the  defendant's 
request,  and,  in  any  event,  should  deliver,  and  the  buyer 
should  receive,  on  March  1.  During  the  month  of  Febru- 
ary the  plaintiffs  requested  and  the  defendant  accepted  per- 
formance as  to  all  except  the  160  bags  of  white  clover  seed, 
and  the  same  without  question  was  delivered  by  the  plaint- 
iffs  at  the  defendant's  store  in  Milwaukee,  and  there  weighed 
on  the  defendant's  scales,  and  paid  for  by  the  latter.  The 
plaintiffs  claim  and  the  defendant  denies  that  on  March  1 
the  plaintiffs,  either  by  telephone  or  in  a  conversation,  ex- 
pressed readiness  to  deliver,  and  asked  defendant  if  it  was. 
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ready  to  receive  the  remainder,  and  that  it  requested  a  post-' 
ponement  of  a  few  days,  which  was  accepted,  and  that  de- 
fendant made  repeated  further  requests  for  postponement. 
Defendant's  narrative  is  that  there  was  no  such  conversation 
on  the  1st,  but  admits  that  at  one  time  within  the  following 
week  the  plaintiflfs  said  they  would  be  ready  the  following 
day  to  send  over  the  seed,  but  that  defendant  asked  them  to 
wait  until  the  ensuing  day.  Defendant  claims  that  plaint- 
iffs asked  postponement  on  one  or  two  occasions.  It  is,  how- 
ever, undisputed  that  both  parties  assented  to  indefinite 
postponements  of  delivery  until  after  1st  of  March.  It 
is  also  undisputed  that  on  March  13  or  14  the  defendant 
notified  one  of  the  plaintiffs  that  it  was  unwilling  there 
should  be  any  further  postponement,  and  insisted  on  their 
maldng  immediate  delivery,  and  that  on  that  occasion  he 
replied  that  they  were  ready  to  deliver  the  seed  at  the  ware- 
house where  it  was  stored,  whereupon  defendant  demanded 
that  it  should  be  delivered  at  its  store,  and  informed  them 
that  it  could  not  accept  a  weight  by  the  scales  of  the  board 
of  trade,  which  were  not  sufficiently  accurate.  Plaintiff 
Jf.  Gehl  made  objection  to  the  delivery  at  the  store,  but 
went  away  without  definitely  refusing  or  acceding  to  that 
request.  It  is  also  undisputed  that  on  the  following  day  — 
March  15  —  the  plaintiffs  attempted  to  make  a  coercive 
and  final  tender  of  delivery,  which  they  did  by  causing  to 
be  presented  a  warehouse  receipt  from  the  owner  of  the 
building  where  the  property  was  stored,  to  which  was  at- 
tached a  draft  calling  for  payment  for  23,761  pounds  clover 
seed  at  Sf  cents,  $2,341.59;  159  bags  at  eleven  cents,  $17.49; 
and  interest  from  March  1,  $6.78,—  total,  $2,365.86.  The 
accompanying  warehouse  receipt  was  dated  December  18, 
and  permitted  delivery  only  upon  payment  of  storage  and 
advances,  the  charges  for  storage  from  December  18  to* 
March  18  not  having  been  paid  by  the  plaintiffs.  The 
presentation  of  this  draft  and  warehouse  receipt  was  pre- 
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ceded  by  a  letter  from  the  plaintiffs  containing  the  follow- 
ing: 

"  Inclosed  we  mail  you  invoice  and  weights  for  159  bags 
of  white  clover  seed,  which  you  refused  to  receive  yesterday 
according  to  your  previous  agreement.  We  have  taken  lib- 
erty to  make  draft  through  the  First  National  Bank  for  the 
amount  of  invoice  with  warehouse  receipt  attached,  which 
we  trust  will  have  your  prompt  attention." 

The  defendant  immediately  replied  to  that  letter,  notify- 
ing plamtiffs  that  it  would  not  accept  the  draft,  and  that 
the  contents  of  the  letter  were  not  in  conformity  with  the 
facts.  Payment  of  the  draft  was  refused.  Nothing  fur- 
ther was  done  until  the  26th  day  of  March,  when  one  of 
the  plaintiffs,  accompanied  by  his  counsel,  again  presented 
a  warehouse  receipt,  this  time  a  new  one,  with  storage 
charges  paid,  accompanied  by  a  bill  and  draft  the  same  as 
the  farmer,  except  that  the  item  of  interest  was  omitted. 
There  is  some  dispute  as  to  the  response  made  by  the  de- 
fendant. Mr.  Eeel,  the  defendant's  president,  testifies  that 
he  refused  for  the  expressed  reasons  that  he  would  not  ac- 
cept a  warehouse  receipt  —  that  the  plaintiffs  had  to  deliver 
the  seed  at  his  store ;  besides  which  it  had  then  become  so 
late  that  the  season  was  quite  over,  and  he  felt  under  no 
obligation  to  accept  the  seed.  This  is  not  denied  by  either 
the  plaintiffs  or  their  attorney,  McCabe,  who  attempted  to 
make  the  tender,  neither  of  whom  professes  to  be  able  to  re- 
member what  the  conversation  was,  further  than  that  the 
delivery  so  tendered  was  refused.  After  the  26th  of  March 
the  plaintiffs  made  several  efforts  to  dispose  of  the  seed,  re- 
ceived offers  of  seven  and  one  quarter  and  seven  cents,  and 
finally  sold  the  seed  on  the  7th  or  8th  of  April  for  six  and 
one  half  cents  per  pound.  They  brought  action  for  the  dif- 
ference between  the  contract  price  and  the  price  at  which 
they  sold,  together  with  some  $22  of  charges  for  their  own 
services  in  selling  and  hauling  the  seed  to  the  purchaser. 
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A  special  verdict  was  requested,  which  found  the  making 
of  the  contract  of  sale^  and  the  fact  that  the  seed  was  never 
in  fact  delivered  to  defendant,  or  paid  for,  and  otherwise 
contained  answers  to  only  the  following  questions:  "  (2)  Did 
the  plaintiffs,  on  the  1st  day  of  March,  1897,  notify  the  de- 
fendant of  their  willingness  and  readiness  to  execute  said 
contract  according  to  the  terms  thel^of,  and  did  the  defend- 
ant obtain  from  the  plaintiffs  an  extension  of  time  for  the 
delivery  of  said  white  clover  seed,  and  the  payment  there- 
.  for,  from  time  to  time,  until  the  defendant  finally  refused 
to  accept  the  same,  or  make  payment  therefor?  A.  Yes." 
"(6)  When  the  defendant  refused  to  accept  said  white  clover 
seed,  did  the  plaintiffs  thereafter  use  due  diligence  and  good 
faith  in  selling  the  same  on  the  open  market  for  the  best 
price  that  could  be  obtained  therefor?  A.  Yes."  "(8)  If 
the  court  should  be  of  the  opinion  that  the  plaintiffs  are 
entitled  to  judgment,  in  what  sum  do  you  assess  their  dam* 
ages?    A.  $669.95." 

The  court,  in  charging  the  jury  with  reference  to  the  sec- 
ond interrogatory  and  the  third,  which  was  not  answered, 
substantially  instructed  them  that  the  principal  issue  be- 
tween the  parties  was  as  to  wheljher  the  defendant  asked  for 
postponements,  telling  them  that  the  plaintiffs  contended, 
on  the  one  hand,  that  they  had  always  been  ready  to  de- 
liver, and  had  granted  postponements  at  the  request  of  the 
defendant,  while  the  defendant  claimed  to  have  always  been 
ready  to  receive,  but  to  have  granted  postponements  at  the 
request  of  the  plaintiffs. 

Judgment  was  entered  upon  the  verdict  after  a  motion 
for  a  new  trial  had  been  overruled,  and  the  defendant  ap- 


For  the  appellant  there  was  a  brief  by  Nickerson^  Raemer 
db  Aarond^  and  oral  argument  by  Chae.  Z.  Aardns, 

For  the  respondents  there  was  a  brief  by  Miller^  Noyea^ 
MiUer  <&  WaKL^  and  oral  argument  by  H,  P.  Richardaon. 
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Dodge,  J.  By  the  second  question  of  the  special  verdict, 
as  limited  by  the  instructions,  the  court  submitted  to  the 
jury  two  questions  of  fact:  first,  Did  the  plaintiffs,  on  March 
1,  notify  defendant  of  their  willingness  to  perform  the  con- 
tract ?  and,  second,  Were  the  postponements  thereafter  had 
at  the  instance  of  the  defendant  or  of  the  plaintiffs?  Such 
postponements  were  confessedly  assented  to  by  both  parties. 
These  were  the  only  issues  submitted  bearing  upon  the  con- 
clusion whether  or  not  defendant  was  liable.  In  this  it  is 
obvious  the  trial  court  fell  into  serious  error.  The  true  issu& 
was  whether  the  defendant  refused  to  accept  the  merchan- 
dise upon  an  offer  by  plaintiffs  to  deliver  in  accordance  with 
the  contract,  and  at  a  time  when,  by  virtue  of  the  admitted 
postponements,  they  still  had  a  right  to  deliver.  Confess^ 
edly,  no  breach  occurred  on  March  ],  whether  plaintiffs 
did  or  did  not  offer  at  that  time,  for  the  defendant  did  not 
refuse,  but  both  parties  agreed  upon  a  later  time  for  deliv- 
ery; therefore  the  question  whether  offer  was  made  at  that 
time  was  hardly  material,  certainly  not  decisive.  Again,  it 
being  conceded  that  the  postponements  were  agreed  to  by^ 
both  parties,  the  question  who  requested  them  was  whoUjr 
immaterial.  They  being  indefinite,  either  party  had  the^ 
right  to  terminate  them,  and  demand  performance,  at  any^ 
time  upon  reasonable  notice.  It  is  quite  obvious  from  the 
situation  of  the  parties  and  location  of  their  places  of  busi- 
ness that  a  single  day  —  probably  a  few  hours  —  would  be 
ample  time  for  making  delivery  after  demand.  In  the  light 
of  the  undisputed  conditions,  the  two  facts  passed  on  by  the 
verdict  are  wholly  inconclusive.  Because  plaintiffs  were 
willing  to  perform  on  March  1,  and  agreed  to  postpone- 
ment to  a  future  time,  it  by  no  means  follows  that  they  ever 
afterward  offered  delivery,  or  that  defendant  ever  refused 
such  offer. 

The  situation  strongly  indicated,  if  not  conclusively  estab- 
lished, may  be  stated  as  follows:  After  nearly  two  weeks  of 
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delay,  the  defendant,  oa  March  13  or  14,  demanded  per- 
formance by  delivery  at  its  store.  The  plaintiff  Matt  Gehl 
denied  his  duty  to  deliver  at  that  place,  and  insisted  on  de- 
fendant's duty  to  accept  the  seed  at  the  warehouse.  After 
insistence  on  their  respective  demands,  plaintiff  held  the 
matter  nnder  consideration,  and  on  the  next  day  attempted 
a  coercive  and  final  tender  in  accordance  with  his  conten- 
tion as  to  the  rights  of  the  parties,  which  defendant  refused 
to  accept.  We  think  it  plain  that  both  parties  considered 
their  rights  fixed  thereby,  and  that  no  understanding  for 
any  further  extension  of  time  existed.  Both  parties  knew 
that  but  a  few  days  remained  of  the  season  for  sale  of  clover 
seed,  and  that  after  those  few  days  it  would  be  of  no  use  to 
defendant  for  another  year.  It  is  also  obvious  that  the  at- 
tempted tender  on  March  26  was  not  in  contemplation 
by  plaintiffs,  but  was  due  to  suggestion  of  counsel,  who, 
when  consulted  as  to  their  rights,  found  defects  in  the  tender 
of  March  15.  We  cannot  escape  the  conclusion  that  the 
interview  of  the  13th  or  14th  of  March,  which  is  undisputed, 
constituted  a  final  offer  of  performance  by  each  according 
to  his  theory  of  the  terms  of  the  contract  as  to  the  place 
of  delivery  and  a  categorical  refusal  by  the  other,  so  that, 
if  plaintiff's  contention  thereon  is  correct,  he  might  have 
brought  his  action  the  next  day. 

Thus  the  only  remaining  question  on  the  trial  was  as  to 
the  place  of  delivery  under  a  contract  silent  thereon,  in  the 
light  of  the  evidence  of  a  uniform  custom  among  seed  deal- 
ers in  Milwaukee,  and  of  plaintiffs'  knowledge  or  ignorance 
thereof.  The  court  refused  to  submit  to  the  jury  the  ques- 
tion of  the  existence  of  the  custom  claimed  by  defendant 
Such  refusal  could  be  justified  only  upon  the  ground  that 
such  custom  was  established  beyond  dispute,  for  there  was 
at  least  abundant  affirmative  evidence.  There  was  also  evi- 
dence tending  to  prove  plaintiffs'  knowledge  of  such  cus- 
tom, which  was  proved  to  be  general  and  uniform  among 
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seed  dealers  in  Milwaukee.  The  plaintiffs,  while  not  exclu- 
sively or  even  predominantly,  dealers  in  seed,  were  shown 
to  have  had  dealing  therein  in  Milwaukee  from  about  1891. 
They  did  deliver,  without  question,  a  portion  of  the  prop- 
erty included  in  this  contract,  in  exact  accordance  with  the 
custom  proved,  and  when  they  sold  the  white  clover  seed  in 
question  to  another  Milwaukee  dealer  they,  again  without 
question,  made  delivery  to  him  in  accordance  with  that 
custom.  This  conduct  might  well  have  justified  the  jury  in 
discrediting  plaintiffs'  own  declarations  that  they  did  not 
know  of  any  custom  fixing  the  place  of  delivery. 

A  uniform  trade  custom  is  readily  accepted  by  courts  to 
define  what  is  ambiguous  or  is  left  indeterminate  in  a  con- 
tract, where  both  parties  have  knowledge  of  the  custom, 
or  are  so  situated  that  such  knowledge  may  be  presumed, 
for  the  reason  that  the  majority  of  such  transactions  are 
had  in  view  of  the  custom,  and  the  agreement  on  which 
the  minds  of  the  parties  actually  met  will  thereby  be  car- 
ried into  effect.  Jones,  Construction  of  Cont.  §§  100, 103. 
Where  the  custom  is  proved  to  be  known  to  both,  it  may 
even  add  terms  to  the  contract.  Scott  v.  Whitney^  41  Wis. 
604;  HeioiM  v.  John  Week  Z.  Co.  77  Wis.  648.  Where  the 
custom  is  general,  it  will  be  presumed  to  have  entered  into 
the  contract,  and  one  may  be  bound  thereby  although 
ignorant,  unless  the  other  party  be  shown  to  have  knowl- 
edge of  his  ignorance.  1  Duer,  Ins.  276;  Jones,  Construc- 
tion of  Cont.  §§  103,  117;  BewiU  v.  John  Week  Z.  Co., 
supra;  Shores  Z.  Co,  v.  Stiit,  102  Wis.  450;  Jones  v.  Roey^' 
128  Mass.  685 ;  Mooney  v.  Howard  Ins,  Co.  138  Mass.  376 ; 
Mam.d  v.  TraU^  92  Ind.  621. 

The  custom  proved  in  this  case  was  general,  for  it  was 
uniform  in  the  seed  trade  in  the  city  of  Milwaukee  {Hewitt 
V.  John  Week  L.  Co.\  and  unless  it  was  shown  that  both 
parties  intended  to  exclude  it,  or  that  the  plaintiff  was 
ignorant  thereof  to  the  knowledge  of  the  defendant,  should 
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have  controlled  as  to  the  manner  and  place  of  delivery. 
Such  facts  should  have  been  submitted  to  the  jury  unless 
indeed  the  court  resolved  them  in  favor  of  the  defendant. 
Failure  to  so  submit  them  was  error,  and,  without  a  verdict 
thereon,  the  judgment  in  favor  of  plaintiff  is  without  sup- 
port. 

In  the  view  we  have  expressed  as  to  the  immateriality  of 
the  issues  submitted  to  the  jury,  a  large  number  of  the  ex- 
ceptions taken  and  errors  assigned  become  immaterial  also^ 
and  need  not  be  discussed.  Some,  however,  raise  questions- 
which  may  present  themselves  on  another  trial. 

In  submitting  the  sixth  question,  whether  plaintiffs  ex- 
ercised due  diligence  in  selling  the  seed  after  refusal  by 
defendant,  the  court  wholly  refrained  from  instructing  the 
jury  as  to  what  would  constitute  due  diligence.  There  was 
evidence  of  market  price,  and  actual  offers  higher  than  the 
price  at  which  sale  was  actually  made.  The  court's  atten- 
tion was  called  to  both  of  these  considerations  by  requests 
to  instruct  and  by  requests  to  submit  questions.  While  it 
may  not  be  necessary  to  decide  whether  either  of  these  re- 
quests was  in  sufficiently  perfect  form  to  constitute  its  refusal 
reversible  error,  it  certainly  was  the  duty  of  the  trial  court 
to  instruct  the  jury  as  to  the  standard  of  "due  diligence,'* 
and  to  inform  them  that  unreasonable  rejection  of  higher 
offers,  or  neglect  to  avail  themselves  of  an  existing  market 
price,  was  not  consistent  with  such  standard.  In  the  light 
of  the  situation  disclosed  by  the  evidence,  he  should  also 
have  instructed  them  that  plaintiffs'  duty  of  diligence  com- 
menced with  the  refusal  of  their  tender  on  March  15.  The 
instruction  given  in  application  to  the  eighth  question  of  the 
special  verdict  —  that  relating  to  amount  of  damages  —  was 
.  clearly  erroneous:  first,  because  the  measure  prescribed  wa« 
the  "difference  between  what  they  sold  the  seed  for  and 
what  they  were  to  have  under  the  contract,"  while  their 
right  was  the  difference  between  what  they  could  have  ob- 
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tained  hy  due  diligence  after  defendant's  refusal  and  the 
contract  price;  secondly,  because  the  instruction  authorized 
"  a  reasonable  commission  for  selling."  Plaintiflfs  testified 
that  they  paid  no  commission  and  incurred  no  expense  in 
making  the  sale,  and  that  the  commission  claimed  in  the 
complaint  was  for  their  own  services.  This  was  no  proper 
element  of  damages. 

By  the  Court —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


105  682|      Pebkikb,  Respoudeut,  vs.  MoAuliffb,  Appellant:  Oonbad 
^^  ^'  and  wife,  imp.,  Respondents. 

Janimry  IS  —  February  t,  1900, 

Deeds:  Consideration:  Parol  evidence:  Foreclosure  of  mortgage:  Home- 
steads. 

1.  Wfere  a  warranty  deed  of  lands  contains  a  clause  that  the  premises 
are  free  and  clear  from  all  incumbrances  whatever,  except  a  cer- 
tain mortgage,  it  does  not  preclude  parol  evidence  that  the  grantee 
was  to  assume  and  pay  the  mortgage  as  a  part  of  the  purchase 
price  of  the  land. 

di  The  mortgagor  of  two  tracts  of  land  sold  one  tract  to  P.,  who  as- 
sumed and  agreed  to  pay  the  mortgage.  Subsequently  he  sold  the 
other  tract  to  M.  In  an  action  to  foreclose  the  mortgage  the  gran- 
tee of  P.  claimed  part  of  the  tract  purchased  by  him  as  a  home- 
stead, and  asked  that  it  be  sold  last  under  sec.  8103,  Stat&  1998. 
Held  that,  as  against  persons  who  took  title  through  M.  under  a 
warranty  deed  coutaining  no  mention  of  the  mortgage,  such  home- 
stead rights  were  not  entitled  to  protection. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Suthebland,  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  Timlin^  Olickaman. 
<&  Conway,  and  oral  argument  by  W.  H,  Timlin. 

Samuel  Howard,  for  the  respondent  Perkins. 

For  the  respondent  Adam  Conrad  there  was  a  brief  by 
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Nath.  Pei'deB  <k  Sona^  attorneys,  and  O.  D.  Goff^  of  counsel, 
and  oral  argument  by  Mr,  Goff. 

Cassodat,  C.  J.  This  action  was  commenced  June  30, 
1898,  to  foreclose  a  note  and  mortgage  for  $4,000  and  inter- 
est, executed  by  the  defendant  William  Mullen,  May  17, 
1888,  and  assigned  to  the  plaintiff  June  2,  1896,  brought 
tigainst  the  mortgagor  and  the  other  defendants  as  having, 
or  claiming  to  have,  some  interest  in  or  lien  upon  the  mort- 
gaged premises,  or  some  part  thereof,  which,  if  any,  had  ac- 
crued subsequently  to  the  lien  of  the  plaintiff's  mortgage. 
The  premises  described  in  and  covered  by  the  mortgage  con- 
43isted  of  twenty  acres  off  the  east  side  of  the  W.  \  of  the 
S.  W.  i  of  section  20,  and  the  E.  \  of  the  S.  E.  i  of  section 
19,  excepting  therefrom  five  and  five-eighths  acres  in  the 
southwest  corner  thereof,  leaving  seventy-four  and  three- 
eighths  acres;  all  being  in  the  same  township  and  range. 

The  defendants  John  J.  and  Mary  McAuliffe^  his  wife, 
answered  by  way  of  admissions,  denials,  and  counter  alle- 
gations to  the  effect  that  they  had  owned  and  occupied  the 
lands  described  in  section  19  ever  since  November  26, 1892 ; 
that  the  north  twenty-six  acres  thereof  constituted  their 
homestead;  and  prayed  judgment  that  the  same  should  be 
last  sold,  and  that  the  twenty  acres  in  section  20  owned  by 
the  defendant  Adam  Conrad  should  be  first  sold. 

The  defendants  Adam  Conrad  and  wife  answered,  alleg- 
ing their  chain  of  title  to  the  twenty  acres  owned  by  them, 
and  the  circumstances  under  which  McAuliffe  purchased ; 
4ind  claiming,  in  effect,  that  he  and  the  land  in  section  19 
were  primarily  liable  for  the  payment  of  the  mortgage,  and 
the  whole  thereof. 

At  the  close  of  the  trial  the  court  found  as  matters  of  fact, 
in  effect,  that  November  14,  1888,  the  defendant  William  . 
Mullen  sold  and  conveyed,  by  warranty  deed,  to  the  defend- 
ants Hubert  and  Joseph  Palmersheim  the  premises  described 
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in  section  19  except  the  five  and  five-eighths  acres  mentioned, 
subject  to  the  mortgage  of  $4,000,  which  Hubert  and  Joseph 
Palmersheim  had  assumed  and  agreed  to  pay,  with  interest 
from  the  date  of  the  deed,  which  deed  was  recorded  Novem- 
ber 22,  1888;  that  June  21, 1889,  Joseph  Palmersheim  sold 
and  conveyed  his  right,  title,  and  interest  to  the  premises 
described  in  section  19  to  Hubert  Palmersheim,  which  deed 
was  recorded  June  29, 1889;  that  November  26, 1892,  Hu- 
bert Palmersheim  and  wife  sold  and  conveyed  the  premises 
described  in  section  19,  by  warranty  deed,  to  the  defendant 
John  J.  MoAuliffe  for  the  consideration  of  $9,000,  $6,000  of 
which  was  paid  in  cash  and  $4,000  in  the  mortgage  now 
being  foreclosed  in  this  action,  and  that  the  assuming  of  such 
mortgage  of  $4,000  by  McAuliffe  was  a  part  of  such  consid- 
eration ;  that,  after  such  purchase,  McAuliffe  paid  the  inter- 
est on  the  note  and  mortgage  to  the  plaintiff  or  her  assignor 
up  to  May  17, 1897;  that  McAuliffe's  deed  was  recorded 
June  11, 1893;  that  John  J.  McAuliffe  had,  ever  since  No- 
vember 26, 1892,  been  the  owner  of  the  premises  described 
in  section  19,  subject  to  the  lien  of  such  mortgage;  that  No- 
vember 6, 1890,  William  Mullen  sold  and  conveyed  to  his 
mother,  Mary  Mullen,  by  warranty  deed,  the  twenty  acres 
of  land  described  in  section  20,  which  deed  was  recorded 
November  14, 1890;  that  August  1, 1891,  Mary  Mullen  con- 
veyed the  premises  described  in  section  20,  by  warranty 
deed,  to  one  Phillip  J.  Mullen,  which  deed  was  recorded 
September  8, 1893;  that  November  15, 1893,  Phillip  J.  Mul- 
len sold  and  conveyed  the  premises  described  in  section  20v 
by  warranty  deed,  to  James  Smith,  which  deed  was  recorded 
December  16, 1893 ;  that  November  20, 1893,  James  Smith  and 
wife  sold  and  conveyed  the  premises  described  in  section  20,  by 
warranty  deed,  to  the  defendant  Adam  Conrad^  which  deed 
was  thereupon  recorded ;  that  Adam  Conrad  ever  since  that 
time  had  been,  and  still  was,  the  owner  in  fee  of  the  premises 
described  in  section  20,  subject  to  the  lien  of  the  plaintiff's 
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mortgage;  that  there  was  dne  to  the  plaintiff  upon  the  note 
and  mortgage  $4,000,  with  interest  at  seven  per  cent,  from 
May  17, 1897 ;  that  the  claims  upon  and  the  interest  in  the  lands 
described  by  each  and  all  of  the  respective  defendants  were 
subsequent  to  and  subject  to  the  plaintiflTs  mortgage;  that 
John  J.  McAuliffe  had  elected  and  set  off  as  a  part  of  his 
homestead  the  north  twenty-four  acres  of  the  land  described 
in  section  19,  but  that  such  homestead  rights  were  subordi- 
nate to  the  lien  of  the  plaintiff's  mortgage. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiff  was  entitled  to  the  relief  demanded  in  the  com- 
plaint; that  the  amount  due  to  the  plaintiff  upon  the  note 
and  mortgage  was  as  found;  that  judgment  of  foreclosure 
and  sale  in  the  usual  form  be  entered  herein,  ordering  and 
adjudging  th«t  the  defendants,  and  all  persons  claiming 
under  them  or  either  of  them,  subsequent  to  the  commence^ 
ment  of  this  action,  be  barred  and  foreclosed  of  all  right, 
claim,  lien,  or  equity  of  redemption  in  and  to  the  mortgaged 
premises,  except  the  right  to  redeem  the  same  before  sale  as> 
provided  by  law,  and  that  the  mortgaged  premises  be  sold' 
in  three  parcels  in  the  manner  provided  by  law,  as  follows-: 
first,  the  land  described  in  section  19  south  of  the  twenty- 
four  acres  claimed  as  a  homestead;  secondly,  the  north 
twenty-four  acres  in  section  19  so  claimed  as  a  homestead; 
thirdly,  the  twenty  acres  in  section  No.  20,  as  therein  more 
particularly  described;  that,  if  the  amount  realized  upon 
the  sale  of  the  first  tract  be  not  sufficient  to  satisfy  the  judg- 
ment, then  the  second  tract  should  be  sold ;  that,  if  the  amount 
realized  upon  the  sale  of  the  first  and  second  tracts  should 
not  be  sufficient  to  satisfy  the  judgment,  then  the  third  tract 
should  be  sold. 

From  that  part  of  the  judgment  requiring  the  mortgaged 
premises  to  be  sold  in  three  several  parcels,  in  the  order 
named,  the  defendant  Mary  McAuliffe  brings  this  appeal. 

Error  is  assigned  by  counsel  for  Mr%,  McAuliffe  because 
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the  court  adjudged  that  the  twenty-four  acres  constituting 
a  part  of  the  homestead  of  herself  and  husband  be  sold  be- 
fore the  sale  of  the  twenty  acres  owned  by  Adam  Conrad. 
This  is  claimed  to  be  contrary  to  the  statute,  which  provides 
that,  when  "  the  part  of  the  mortgaged  premises  not  included 
in  the  homestead  can  be  sold  separately  therefrom  without 
injury  to  the  interests  of  the  parties,"  then  in  that  case  the 
judgment  shall  direct "  that  the  homestead  shall  not  be  sold 
until  all  the  other  mortgaged  lands  have  been  sold."  Sec. 
3163,  Stats.  1898.  This  court  has  gone  as  far  as  any  court 
in  protecting  the  rights  of  parties  in  their  homestead.  RozeJc 
fo,  Redzinahi^  87  Wis.  525 ;  Berger  v.  Berger^  104  Wis.  282. 
But  we  are  Hot  aware  of  any  case  where  a  court  of  equity 
has  gone  so  far  as  to  authorize  a  party  to  obtain  a  homestead 
for  nothing,  and  at  the  expense  of  other  parties.  It  is  un- 
disputed that  the  Palmersheims  agreed  to  pay  Mullen  for 
both  pieces  of  land  $7,000;  that  they  paid  him  in  cash  down 
$3,000,  and  for  the  balance  assumed  and  agreed  to  pay  the 
mortgage  in  question  then  upon  the  land.  As  to  them, 
therefore,  the  mortgage  stood  as  security  for  part  payment 
of  the  purchase  money.  Presumably  such  assumption  and 
agreement  to  pay  the  mortgage,  as  found  by  the  trial  court, 
was  expressed  in  the  deed  to  them  from  Mullen,  and  that 
deed  was  recorded,  and  so,  of  course,  was  notice  to  and  bind- 
ing upon  their  subsequent  grantees.  Notwithstanding  the 
very  unsatisfactory  testimony  of  Mr.  .McAuliffe,  it  appears 
very  conclusively,  as  the  court  found,  that  he  was  to  pay 
$9,000  for  the  land  in  section  19,  of  which  sum  $5,000  was 
paid  to  Hubert  Palmersheim,  and  for  the  balance  he  assumed 
and  agreed  to  pay  the  $4,000  mortgage  in  question.  Mr. 
McAuliffe  quibbles  as  to  the  amount  he  was  to  pay.  He 
says  he  paid  $100  down,  and  took  a  receipt  before  he  got 
the  deed ;  that  the  amount  to  be  paid  would  not  exceed  $100 
per  acre;  that,  as  he  figured  it  up,  it  would  amount  to  some- 
.thing  over  $6,000,  outside  of  any  question  of  this  mortgage; 
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that  the  deed  to  him  recited  a  consideration  of  $9,000,  but 
that  that  was  not  the  consideration;  that  he  was  not  sure 
whether  he  wrote  the  deed  hitnself  or  not;  that,  if  he  wrote 
it,  then  he  put  in  the  $9,000  himself;  that,  if  he  told  some- 
body else  to  write  it,  he  could  not  remember;  that  he  must 
have  known  at  the  time  the  deed  was  delivered  that  it  re- 
cited a  consideration  of  $9,000 ;  and  we  do  not  understand 
that  he  anywhere  denies  the  very  direct  and  positive  testi- 
mony of  Hubert  Palmersheim  as  to  the  fact  that  McAuliffe 
drew  the  deed  himself,  and  inserted  the  amount  he  was  to 
pay  for  the  land.  It  is  true  that  the  deed  to  McAuliffe  was 
an  ordinary  warranty  deed,  containing  this  clause  that  the 
premises  were  "  free  and  clear  from  all  incumbrances  what- 
ever, excepting  a  certain  mortgage  for  $4,000,  made  and 
■executed  May  17, 1888,  and  recorded  in  the  office  of  the 
register  of  deeds  of  Milwaukee  county,  in  volume  223,  on 
page  51."  But  that  did  not  preclude  evidence  to  the  effect 
that  McAuliffe  was  to  assume  and  pay  the  $4,000  mortgage 
in  question  as  a  part  of  the  purchase  price  of  the  land. 
Thig  court  has  repeatedly  held,  in  effect,  that,  although 
parol  evidence  is  inadmissible  to  change  or  vary  the  terms 
■of  a  written  agreement  or  deed,  yet  it  is  admissible  to  show 
the  true  consideration  upon  which  it  is  based,  even  where 
it  differs  from  that  expressed  in  the  conveyance,  it  not 
inconsistent  with  it.  Kicldand  v,  Menaaha  W.  W.  Co.  68 
Wis.  34;  Becker  v.  Knudaon^  86  Wis.  14,  18;  Beckman  v, 
Beckman^  86  Wis.  655,*  660;  Salter  v.  Bank  of  Eau  Claire^ 
«7  Wis.  87;  Morgan,  v.  South  MUwa/ukee  L.  F.  Co,  97  Wis. 
275,  278;  Stitea  v.  Thompson^  98  Wis.  330.  Some  of  these 
cases  give  as  a  reason  for  the  rule  that,  when  only  a  part  of 
an  entire  agreement  is  reduced  to  writing,  the  residue  may 
be  proved  by  extrinsic  evidence.  Beckman  v.  Beckman, 
^upra,  and  cases  there  cited.  This  is  peculiarly  so  in  the 
case  of  a  deed,  which  is  ordinarily  an  execution  of  only  one 
45ide  of  the  contract  upon  which  it  is  based.    Becker  v.  Knud- 


688  SUPKEME  COURT  OF  WISCONSIN.         [105 

Perkins  y&  McAuliffe  and  othere. 

soTiy  supray  and  cases  there  cited;  MiUa  v.  C.  <&  N.  W.  R, 
Co.  103  Wis.  199,  200.  Although  the  twenty-acre  tract  in 
section  20  was  subject  to  the  mortgage,  yet  the  defendant 
Adam  Conrad  purchased  the  same,  and  took  title  by  war- 
ranty deed,  containing  no  melntion  of  the  mortgage,  and 
apparently  with  no  agreement  or  understanding  that  he  was 
to  assume  or  pay  any  part  of  the  mortgage;  and  the  same 
is  true  in  respect  to  each  of  his  several  grantors  in  his  chain 
of  title  back  to  William  Mullen,  who  parted  with  the  title 
to  that  piece  of  land  nearly  two  years  prior  to  McAuliffe's 
purchase.  Adam  Conrad  testified  that  he  was  a  farmer, 
and  that  he  had  no  knowledge  of  the  existence  of  the  mort- 
gage in  question  until  the  commencement  of  this  action, 
and  that  he  purchased  the  land  relying  upon  the  representa- 
tion that  his  grantor  had  a  clear  title.  Notwithstanding 
the  facts  detailed,  it  is  contended  that  Adam  Conrad  must 
either  pay  the  mortgage  or  allow  his  land  to  be  sold  for 
that  purpose  prior  to  any  part  of  the  MoAvliffe  homestead, 
and  that  such  should  be  the  order  of  sale,  for  the  sole  pur- 
pose of  protecting  the  rights  of  Mrs,  McAuliffe  in  the  home- 
stead, and  relieving  McAuliffe  from  paying  between  four 
and  five  thousand  dollars  of  what  he  had  thus  agreed  to  pay 
as  part  of  the  purchase  price  of  his  land.  To  so  hold  would 
be  a  travesty  upon  equitable  procedure.  The  statute  re- 
ferred to  does  not  give  to  Mr.  and  Mrs.  MoAvliffe  any  such 
exemption  from  the  obligation  to  pay  what  was  so  agreed 
to  be  paid  as  a  part  of  the  purchase  price. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  afSrmed. 
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Wagg-Andebson  Woolen  Compant,  Eespondent,  vs.  Finkel- 
stein, Appellant. 

January  13 —February  f,  1900, 

Vacation  of  judgments  on  cognovit:  Laches, 

In  the  absence  of  a  showing  that  the  claim  on  which  a  judgment 
note  was  founded  has  been  paid  or  settled,  or  of  any  adequate 
excuse  for  delay,  the  judgment  entered  thereon  ought  not  to  be 
vacated,  where  defendant  had  neglected  to  prosecute  proceedings 
to  demonstrate  its  supposed  inequity  which  had  been  pending  for 
live  years. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  dismissing  certain  pro- 
ceedings to  open  a  default  judgment,  and  reinstating  the 
judgment  in  full  force.  The  facts  shown  by  the  record  are 
that  on  January  31, 1894,  a  judgment  for  $364.78  and  costs, 
upon  a  judgment  note,  was  entered  in  the  circuit  court  for 
Milwaukee  county  in  favor  of  plaintiff  against  the  defend- 
ant. The  judgment  note  was  apparently  dated  September 
21, 1893,  and  due  one  day  after  date.  Execution  was  im- 
mediately issued  upon  the  judgment,  and  the  defendant's 
stock  of  merchandise  levied  upon;  and  later,  upon  the  same 
day,  as  a  result  of  negotiations  between  the  parties,  Finkd- 
stein  gave  a  bill  of  sale  to  the  plaintiff  of  his  stock  of  mer- 
chandise as  security  for  the  claim,  but  the  plaintiff  did  not 
take  possession  of  the  stock.  On  the  12th  of  February,  1894, 
an  application  was  made  to  the  court  by  the  defendant,  based 
npon  affidavits  alleging  a  material  alteration  of  the  judg- 
ment note  and  a  lack  of  consideration  therefor,  but  no  an- 
swer was  served  with  the  affidavits.  Upon  the  hearing  of 
this  application,  counter  affidavits  were  served,  and  an  order 
was  finally  made  that  an  issue  be  framed  between  the  par- 
ties as  to  the  validity  and  lona  fides  of  the  note,  and  that 
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until  the  trial  of  that  issue  the  plaintiff's  judgment  remain 
as  security  for  any  judgment  it  might  thereafter  obtain.  A 
few  days  afterward  the  sheriff  of  Milwaukee  county  seized 
the  property  upon  another  execution  against  the  defendant, 
and  while  he  was  holding  the  property  under  that  seizure 
the  plaintiff,  having  caused  its  own  levy  to  be  released,  de- 
manded the  goods  of  the  sheriff  lender  its  bill  of  sale,  but 
the  sheriff  refused  to  deliver  over  the  goods.  The  plaintiff 
then  sued  the  sheriff  for  the  possession  of  the  goods,  but  waa 
defeated  in  the  action  because  its  bill  of  sale  had  never  been 
filed.  Wagg-Anderson  W.  Co,  v.  Dunii,  92  Wis.  409.  No- 
further  steps  were  taken  by  the  defendant  to  frame  an  issue 
and  bring  the  same  to  trial  for  more  than  five  years,  after 
the  expiration  of  which  time  the  plaintiff  moved  to  dismiss- 
the  defendant's  proceedings  on  the  ground  of  failure  to  prose- 
cute the  same.  Upon  the  hearing  of  this  motion  the  de- 
fendant served  a  proposed  answer,  setting  up  the  alleged 
fraudulent  alteration  and  lack  of  consideration  of  the  note,, 
together  with  affidavits  tending  to  support  such  claims;  but 
the  court  dismissed  the  proceedings,  and  reinstated  the  judg- 
ment in  full  force. 

For  the  appellant  there  was  a  brief  by  W.  J.  <&  J,  H,  Tur- 
nery and  oral  argument  by  W.  J,  Turner. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Winkler^  Flamders^  Smithy  Bottum  <&  Vilas. 

WiNSLow,  J.  By  neglecting  to  prosecute  his  proceedings, 
to  litigate  the  validity  of  the  judgment  note  for  a  period  of 
five  years,  the  defendant  indicated  very  clearly  either  that 
he  had  abandoned  his  claim,  or  that  it  was  unfounded  in  the 
beginning.  There  is  nothing  to  show  that  the  claim  has. 
been  paid  or  settled,  nor  is  any  adequate  excuse  given  for 
such  unreasonable  delay.  Parties  obtaining  the  privilege 
of  opening  and  contesting  a  judgment  should  act  with  dili- 
gence, if  they  would  convince  the  court  that  they  are  acting 
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in  gooci  faith.    A  judgment  ought  not  to  be  suspended  for 
years  without  a  move  being  made  to  demonstrate  its  sup- 
posed inequity.    The  court  exercised  a  wise  discretion  in 
dismissing  the  proceedings. 
By  the  Court. —  Order  affirmed. 


RioKETSON,  Respondent,  vs.  Thb  City  of  Milwaukee,  imp.,.    ioTswl 

Appellant 
January  IS — February  f  ,  1900, 

Municipal  corporations:  Public  works:  Garbage  crematory:  Contractsr 
Board  of  public  works:  Charter  provisions:  Conditions  precedentr 
Filing  plans  and  specifications  before  advertising  for  bids:  Indefi- 
nitenesH  in  requirements  as  to  bids:  Competition  in  bidding:  Pat- 
ented process:  Plea  in  abatement 

1  The  charter  of  the  city  of  Milwaukee  (sec.  9,  subch.  V,  oh.  184»  Laws 
of  1874)  provides  that,  whenever  any  public  work  or  improvement 
shall  be  ordered  by  the  common  council,  the  board  of  public  works- 
therein  provided  for  shall  advertise  for  proposals  for  doing  the 
same,  a  plan  or  profile  of  the  work  to  be  done,  accompanied  with 
specifications,  or  other  appropriate  and  sufficient  description  of  the 
work  required  to  be  done,  and  of  all  kinds  and  quality  of  the  mate- 
rial to  be  furnished,  being  first  placed  on  file  in  the  oflice  of  the 
board  for  the  information  of  the  bidders  and  others.  Hetd^  that 
the  primary  authority  for  the  institution  of  projects  for  public  im- 
provements or  buildings  was  in  the  council,  and  it  was  its  duty  to- 
procure  the  plans  and  specifications  for  any  work  proposed. 

2l  When  the  manner  of  procedure  is  mapped  out  by  a  city  charter,  its 
limitations  bind  the  council  as  well  as  lesser  functionaries,  and,  in 
a  case  where  no  discretion  is  vested  in  the  governing  body,  the 
council  must  follow  the  charter  requirements  with  substantial 
strictness,  under  penalty  of  having  its  action  set  asida 

8.  No  plan  for  a  proposed  plant  for  garbage  cremation  was  made  or 
filed  with  the  board  of  public  works,  and  no  system  of  crema- 
tion was  adopted,  prior  to-  a  call  for  bids,  but  a  resolution  vras 
adopted  by  the  common  council  directing  the  board  to  advertise 
for  bids  therefor,  and  tho  specifications  adopted  by  the  board,  among- 
other  things,  required  each  bidder  to  submit  with  his  bid  complete- 
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plans  and  specifications  fully  showing  and  describing  the  buildings, 
machinery,  furnaces,  and  other  necessary  appurtenances  of  the 
entire  crematory  plant,  in  detail,  with  all  dimensions  given, — the 
plant  to  be  capable  of  destroying  not  less  than  100  tons  of  garbage 
daily,  and,  if  operated  under  a  patented  process,  the  right  to  use  all 
patents  necessary  for  the  operation  to  accompany  all  bids.  Heid^ 
that  the  whole  scheme  was  so  indefinite,  uncertain,  and  unascer- 
tainable  as  to  prevent  competition  in  bidding,  and  that  the  charter 
provisions  as  to  the  preparation  and  filing  of  plans  and  specifica- 
tions for  the  information  of  bidders  had  not  been  complied  with. 

4  Where  the  charter  provides  that,  under  proper  authority  of  the  com- 
mon council,  the  board  of  public  works  may  secure  the  right  to 
use  any  patented  article  or  process,  the  submission  of  a  general 
sctieme  to  the  owners  of  different  processes,  inviting  bids,  not  only 
for  their  patented  inventions,  but  for  the  erection  of  buildings  and 
for  furni!>hing  all  necessary  machinery  and  appurtenances^  is  not 
a  compliance  with  such  provision. 

li.  A  city  cannot  contract  for  a  public  improvement,  the  right  to  which 
is  patented  and  owned  by  one  firm,  unless  there  is  a  definite,  well- 
settled  price  for  the  patent,  at  which  it  is  offered  to  the  city  and 
all  contractors,  so  that  there  shall  be  full  and  free  competition  as 
to  all  other  things  that  enter  into  the  improvement 

•6^  Bids  for  a  garbage  crematory  for  Milwaukee  were  received  ranging 
from  $51,000  to  $79,000.  There  was  indefiniteness  in  the  primary 
requirements  as  to  bids,  and  no  definite  standard  by  which  they 
could  be  judged.  Before  it  could  be  determined  which  bid  was 
the  lowest,  there  was  necessary  not  only  a  comparison  of  different 
systems  of  garbage  cremation,  but  of  buildings,  machinery,  and 
appurtenances.  Held,  that  the  scheme  left  it  open  for  the  oflBoials 
of  the  city  to  make  this  comparison  and  determine  the  relative 
merits  of  the  different  plans  and  systems,  and  thereby  defeated  the 
plain  object  and  purpose  of  the  city  charter,  requiring  all  con- 
tracts to  be  awarded  to  the  lowest  competent,  reliable  bidder,  and 
opened  the  door  for  favoritism  and  improvidence. 

!?.  Such  bids  were  reported  by  the  board  of  public  works  to  the  com- 
mon council  with  the  recommendation  that  they  be  referred  to 
the  board,  health  commissioner,  and  certain  committees  of  the 
council,  which  was  done,  and  they  jointly  recommended  a  con- 
tract with  one  who  was  not  the  lowest  bidder.  Held  that,  while 
in  theory  of  law  the  council  was  entitled  to  the  unbiased  opinion 
of  the  board  as  a  body,  in  the  absence  of  any  showing  that  the 
board  was  influenced  in  its  recommendation  by  its  associates  the 
'Contract  should  not  be  enjoined  on  that  ground  alona 
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•8.  Where  a  city  charter  provides  that  in  every  contract  made  by  the 
board  of  public  works  certain  powers  shall  be  reserved  by  the 
board,  that  certain  reservations  in  favor  of  the  city  shall  be  con- 
tained therein,  and  that  every  contract  shall  be  made  expressly  sub- 
ject to  the  powers  given  therein  to  the  board,  it  is  better  to  follow 
the  strict  letter  of  the  law,  and  make  full  and  complete  reservation 
as  to  the  rights  and  powers  of  the  board,  and  not  attempt  to  incor- 
ix>rate  such  powers  and  restrictions  into  the  contract  by  reference 
to  the  charter  provisions  in  general  language. 

U  Matter  in  abatement  of  the  action  should  be  determined  by  proof 
on  the  trial,  and  not  upon  the  pleadings  and  affidavits  on  a  prelim- 
inary hearing. 


Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.     Affirmed'. 

This  action  is  brought  by  the  plaintiff,  a  resident  and  tax- 
payer of  the  city  ot  Milwaukee^  to  restrain  the  city,  its  board 
of  public  works,  and  other  officers,  and  the  Engel  Sanitary 
&  Cremation  Company  from  constructing  a  garbage  crema- 
tory at  the  expense  of  the  city.  Upon  the  complaint  and 
affidavit  of  one  Vincent,  a  restraining  order  was  made.  The 
complaint,  among  other  things,  alleged  that  on  June  6, 1899, 
the  council  adopted  a  resolution  directing  the  board  of  pub- 
lic works  to  advertise  for  proposals  to  furnish  the  city,  ready 
for  operation,  with  a  suitable  garbage  crematory,  including 
all  necessary  buildings,  which  shall  be  of  brick,  Vith  stone 
foundations  and  iron  roof,  for  the  incineration  of  all  garbage 
within  the  limits  of  the  city,  together  with  the  right  to  use 
«ill  patents  which  may  be  necessary  for  the  complete  opera- 
tion of  the  same.  Such  bids  or  proposals  were  to  be  for 
buildings  and  equipments  suitable  for  the  reduction  and 
disposal  of  100  tons  of  garbage  each  twenty-four  hours.  The 
buildings  were  to  be  located  on  lands  owned  by  the  city, 
near  the  sewerage  pumping  works.  The  bidder  was  to  spec- 
ify the  system  of  incineration  to  be  employed  by  him,  the 
size,  dimensions,  and  manner  of  construction  of  the  building 
and  plant,  the  number  of  tons  of  fuel  required  for  the  dis- 
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posal  per  ton  of  garbage,  and  the  number  of  men  necessary 
for  its  operation.  If  possible,  it  was  to  be  so  located  as  to 
use  the  smokestack  of  the  sewerage  pumping  works,  and  was 
to  be  so  located  in  connection  with  said  works  as  the  city 
engineer  should  decide  to  be  economical  in  the  operation  of 
both  plants  according  to  specifications  to  be .  prepared  by 
him.  The  resolution  also  provided  that,  in  addition  to  the 
charter  requirements,  the  contract  and  specifications  should 
require:  (1)  A  guaranty  that  the  plant,  when  completed, 
would  do  the  work  required  in  a  sanitary  manner,  without 
emitting  any  unwholesome  or  offensive  odors.  (2)  That  the 
city  should  have  a  right  to  test  it  for  sixty  days.  (3)  If  the 
city  decided  to  accept  the  plant,  the  bidder  was  to  give  a 
bond  of  $10,000,  conditioned  that  it  should  do  the  work 
properly  for  one  year.  (4)  A  conveyance  to  the  city  of  the 
right  to  use  all  patents  applied  for,  pending,  or  issued,  cov- 
ering the  plant  and  methods  of  operating  the  same.  (5)  An 
agreement  that,  if  not  accepted,  the  contractor  would  re- 
move the  plant.  (6)  That  no  payment  should  bo  made  until 
the  works  had  been  tested  and  accepted.  (7)  Such  further 
provisions  as  the  board  of  public  works  and  city  engineer 
might  require.  The  resolution  further  provided  that  the 
board  of  public  works  and  committee  on  health  should  be 
empowered  to  select  the  lowest  and  best  bidder,  all  things 
considered;  but  before  making  a  contract  they  were  to  re- 
port their  conclusion  to  the  council  for  approval.  An  ap* 
propriation,  not  exceeding  $60,000,  was  made  to  meet  the 
expense. 

Pursuant  to  this  resolution,  the  board  of  public  works 
prepared  some  general  specifications,  a  copy  of  which  is 
attached  to  the  complaint.  No  plans  of  any  kind  were  pre- 
pared. The  specifications  covered  the  requirements  of  the 
resolution,  but  left  it  for  the  bidders  to  submit  plans  and 
specifications  showing  a  description  of  the  buildings,  ma- 
chinery, furnaces,  and  appurtenances.   Nothing  was  said  as 
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to  the  size  or  dimensions  of  the  buildings,  or  of  any  of  the 
rooms  therein,  or  of  the  finish  of  the  same,  except  that  the 
buildings  were  to  be  of  brick,  with  iron  or  slate  roof,  and 
as  nearly  fireproof  as  possible.  No  specifications  as  to  ma- 
chinery were  included,  except  that  it  was  stated  that  the 
furnaces  were  to  be  of  such  a  number  as  to  permit  the 
cremation  of  100  tons  of  garbage  per  day,  delivered  in  scows 
at  a  dock  in  front  of  the  plant  three  times  a  day.  Proper 
tramways  were  to  be  built,  with  a  traveling  crane  for  each 
furnace.  A  coal  shed  was  to  be  erected  of  capacity  to  store 
six  months'  necessary  supply  of  coal.  The  smokestack  was 
to  be  of  ample  capacity  and  height  for  the  best  draft  neces- 
sary. If  the  stack  of  the  sewerage  pumping  works  was  of 
suflBcient  height  and  capacity  in  connection  with  the  boil- 
ers of  said  works,  or  if  the  heat  from  the  cremation  furnaces 
can  be  used  for  generating  steam  at  the  necessary  pressure 
in  the  boilers  at  the  pumping  works,  the  present  stack,  with 
the  approval  of  the  board,  may  be  used,  and  the  fine  con- 
nected with  the  boiler  furnaces.  The  plant  was  to  be  so 
designed  as  to  make  the  handling  of  garbage  and  the  re- 
ceiving of  coal  by  vessel  convenient  and  economical,  and 
must  be  complete  in  every  respect,  and  of  first-class  ma- 
terial. 

Due  advertisement  was  made  by  the  board,  and  bids  re- 
ceived as  follows:  Dixon  Garbage  Crematory  Company, 
$51,000;  Davis  Garbage  Furnace  Company,  $53,000;  Da- 
vis Garbage  Furnace  Company,  $56,000;  Jacobi  Company, 
$57,000;  Engel  Sanitary  &  Cremation  Company,  $57,800; 
Davis  Garbage  Furnace  Company,  $68,000;  Duke  &  Kelner 
Construction  Company,  $79,845.  These  bids  were  opened, 
and  reported  to  the  council  with  a  recommendation  that 
they  be  referred  to  the  board  of  public  works,  health  com- 
missioner, committee  on  health,  and  committee  on  public 
buildings  and  grounds.  This  was  accordingly  done.  On 
September  18, 1899,  these  committees,  with  the  board,  made 
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a  joint  report  to  the  council,  setting  out  the  specifications 
upon  which  bids  were  asked,  the  notice  to  bidders,  the  bids 
received,  and  a  recommendation  that  the  ^^  bids,  plans,  and 
specifications  of  the  Engel  Sanitary  &  Cremation  Company- 
be  accepted,"  and  that  all  other  bids  be  rejected.  They 
stated  their  reasons  for  rejecting  the  other  bids  as  follows: 
The  Davis  Garbage  Furnace  Company's  bid  came  too  late. 
The  Duke  &  Kelner  Construction  Company  bid  was  exorbi- 
tant, and  the  plans  and  specifications  defective  in  certain 
specified  particulars.  The  Jacobi  Company  failed  to  com- 
ply with  the  general  specifications,  and  the  Dixon  Garbage 
Crematory  Company  also  failed  to  comply  therewith,  and 
its  plans,  etc.,  were  defective  in  certain  particulars  stated. 
There  was  no  report  that  any  of  the  bidders  were  incompe- 
tent, or  otherwise  unreliable;  nor  was  there  any  recom- 
mendation from  the  board  of  public  works  that  the  lowest 
bid  was  unreasonably  high.  After  due  consideration,  the 
council  adopted  resolutions  rejecting  all  bids,  and  award- 
ing the  contract  to  the  Engle  Sanitary  &  Cremation  Com- 
pany at  the  sum  of  $57,800,  as  being  the  lowest  bidder  who 
had  complied  with  the  charter  requirements  and  the  speci- 
fications and  advertisement  under  which  bids  were  received. 

Before  the  restraining  order  was  served,  a  contract  was 
entered  into  between  the  city  and  said  company.  Answers 
were  filed  admitting  most  of  the  facts  hereinbefore  stated, 
alleging  compliance  with,  the  charter  provisions,  and  good 
faith  in  all  their  transactions.  Upon  the  record  so  made^  the 
attorneys  for  the  Engel  Company  obtained  an  order  to  show 
cause  why  the  restraining  order  should  not  be  vacated.  Upon 
the  hearing,  several  affidavits  were  used,  which  do  not  ma- 
terially change  the  situation.  The  court  denied  the  motion. 
The  city  has  appealed. 

For  the  appellant  there  was  a  brief  by  Carl  Runge^  city 
attorney,  and  Joseph  B,  Doe^  assistant  city  attorney,  and  oral 
argument  by  Mr.  Doe, 
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For  the  respondent  there  was  a  brief  by  Aiistm^  Fehr  c6 
Oehrz^  attorneys,  and  W,  H,  Timlin^  of  counsel,  and  oral 
argument  by  W.  H.  Avstin. 

Babdebn,  J.  The  following  propositions  are  involved  in 
the  decision  of  this  appeal:  (1)  That  the  proceedings  of  the 
common  council  and  board  of  public  works  were  not  in  ac- 
cordance with  the  provisions  of  the  city  charter,  in  that  no 
proper  plans  and  specifications  of  the  work  to  be  done  were 
ever  filed  with  the  board  of  public  works.  (2)  That  said  con- 
tract was  not  let  to  the  lowest  bidder.  (3)  That  the  board 
of  public  works,  in  acting  upon  the  bids  and  recommending 
the  making  of  the  contract  with  the  Engel  Company,  did  not 
act  alone,  but  conjointly  with  the  commissioner  of  health 
and  the  committees  on  health  and  public  buildings  and 
grounds.  (4)  That  the  board,  in  letting  the  contract,  did 
not  make  the  reservations  therein  required  by  sec.  20,  ch.  V, 
of  the  city  charter. 

1.  The  city  charter  provides  for  an  executive  board,  called 
the  board  of  public  works.  This  board  is  empowered  to 
make  contracts  in  the  name  and  on  behalf  of  the  city  for 
the  purposes  and  under  the  limitations  prescribed  therein. 
They  are  also  to  have  special  charge  of  all  public  buildings 
and  grounds,  and  of  all  public  works  commenced  or  under- 
taken by  the  city  or  either  of  its  wards.  Sees.  1,  6,  subch.  V, 
ch.  184,  Laws  of  18Y4.  Sec.  9  of  said  subchapter  provides 
that  "Whenever  any  public  work  or  improvement  shall  be 
ordered  by  the  common  council,  the  said  board  shall  adver- 
tise for  proposals  for  doing  the  same  —  apian  or profiU  of 
the  work  to  he  done^  accompanied  with  specifications  for  doing 
the  aame^  or  other  appropriate  and  sufficient  description  of  the 
work  required  to  he  done^  and  of  the  kinds  and  quality  of  the 
material  to  he  furnished^  heing  first  placed  on  file  in  the  office 
of  the  hoard  for  the  information  of  hidders  and  other s.^^  The 
section  further  provides  for  the  advertisement  for  such  work ; 
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that  proposals  shall  be  sealed,  and  accompanied  with  a  bond, 
in  such  penal  sura,  not  less  than  thirty  per  cent,  of  the 
amount  of  the  engineer's  estimate  of  the  cost  of  such  work, 
as  the  board  may  require,  or  a  cash  deposit,  conditioned  that 
he  *'  will  execute  and  perform  the  work  for  the  price  mentioned 
in  his  proposals,  and  according  to  the  plans  and  specifications 
onfile^'*  in  case  the  contract  is  awarded  him,  etc.  Under 
the  charter  the  primary  authority  for  the  institution  of  pro- 
jects for  public  improvements  or  the  building  of  public  build- 
ings was  vested  in  the  council.  It  alone  had  authority  to 
take  the  initial  step.  It  was  its  duty  to  procure  the  proper 
plans  and  specifications  for  any  work  proposed.  It  is  true, 
as  held  in  Koch  v.  Milwaukeej  89  "Wis.  220,  some  subordinate 
body  might  secure  such  plans  and  specifications,  and  the 
council  might  ratify  such  action;  but  the  council  alone  has 
the  power  to  determine  whether  such  work  shall  be  done  or 
not.  The  necessity  of  having  a  proper  basis  upon  which  to 
found  corporate  action  is  too  apparent  to  require  emphasis. 
The  manner  of  procedure  is  mapped  out  by  the  charter. 
Its  limitations  bind  the  council  as  well  as  lesser  function- 
aries. They,  and  each  of  them,  must  proceed  step  by  step 
within  their  prescribed  orbit,  and  in  strict  conformity  to  the 
law  that  sets  them  in  motion. 

Many  cases  have  arisen  which  serve  to  illustrate  the  strict- 
ness of  this  rule.  In  3iyrick  v.  La  Crosse,  17  Wis.  442,  the 
plaintiff  was  required  to  grade  the  street  in  front  of  his  lot 
"  to  the  grade  line  as  established."  There  were  no  specifi- 
cations of  the  work  to  be  done,  and  this  lack  was  held  fatal 
to  subsequent  action  by  the  commissioners.  In  Knedand  v. 
Milwaukee,  18  Wis.  411,  certain  street  commissioners'  cer- 
tificates of  work  done  in  constructing  a  sewer  in  front  of 
plaintiff's  lots  were  held  void,  because  they  had  failed  to 
make  and  file  proper  plans  and  specifications.  Chief  Justice 
Dixon  there  says:  "  The  making  and  filing  of  the  plans  and 
specifications  were  conditions  precedent  to  the  power  of  the 
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commissioners  to  award  the  contract."  In  Wells  v.  BurnKam^ 
20  Wis.  112,  the  plans  were  defective,  and,  because  no  one 
could  bid  for  the  contract  intelligently,  and  such  omissions 
might,  to  some  extent,  prevent  competition  in  bidding,  the 
proceeding  was  avoided.  We  quot^  a  passage  from  Knee- 
land  V.  Furlong^  20  Wis.  437:  "Work  cannot  be  let  by  con- 
tract to  the  lowest  bidder;  within  the  meaning  of  the  city 
charter,  unless  the  bidders  are  informed,  before  bidding,  of 
the  terms  or  principal  stipulations  of  the  contract  each  suc- 
cessful bidder  is  to  enter  into.  Bidders  should  be  informed, 
either  by  the  notice  of  the  letting,  or  by  the  specifications 
ia  the  proper  oflBce  to  which  it  refers,  of  the  terms  of  the 
contract,  at  least  of  the  quantity  or  amount  of  work,  when- 
elirer  it  can  be  specified,  to  be  included  in  any  one  contract, 
the  time  within  which  it  is  to  be  finished,  the  manner  in 
which  it  is  to  be  done,  and,  if  materials  are  to  be  furnished, 
their  quality."  This  was  said  with  reference  to  a  contract 
for  street  improvements,  and  is  here  referred  to  as  illustrat- 
ing the  necessity  of  providing  beforehand  some  accurate 
guide  to  bidders,  to  enable  them  to  make  intelligent  bids, 
and  at  the  same  time  preserve  the  element  of  competition. 
The  law  requiring  a  plan  intends  that  it  shall  be  as  full  and 
perfect  as  is  usual  for  persons  of  competent  skill  to  make  of 
such  works.     Houghton  v.  Bumham^  22  Wis.  301. 

Since  all  the  powers  of  the  corporation  are  derived  from 
the  law  and  its  charter,  and  there  being  no  discretion  vested 
in  the  governing  body,  it  is  evident,  from  what  has  been 
said,  that  the  council  must  follow  the  charter  requirements 
with  substantial  strictness,  under  penalty  of  having  their 
action  set  aside.  The  charter  requires  that  a  "  plan  or  pro- 
file of  the  work  to  be  done  "  shall  first  be  placed  on  file  in 
the  oflBce  of  the  board  of  public  works.  This  plan  or  pro- 
file must  be  accompanied  with  "  specifications  for  doing  the 
same,  or  other  appropriate  and  suflBicient  description  of  the 
work  required  to  be  done,  and  of  the  kinds  and  quality  of 


600  SUPEEME  COURT  OF  WISCONSIN.         [105 

Bicketson  v&  The  City  of  Milwaukeer 

materials  to  be  furnished,"  for  the  information  of  bidders. 
Has  that  been  done  in  this  case?  It  is  admitted  that  no 
plan  of  the  proposed  plant  was  ever  made  or  filed  with  the 
board  prior  to  the  call  for  bids.  Indeed,  the  general  speci- 
fications adopted  requited  each  bidder  to  submit  with  their 
bids  "  complete  plans  and  specifications,  fully  showing  and 
describing  the  buildings,  machinery,  furnaces,  and  other 
necessary  appurtenances  of  the  entire  cremation  plant,  in 
detail,  with  all  dimensions  given."  This  was  a  plunge  in 
the  dark.  In  a  general  way,  such  specifications  called  for 
the  construction  of  a  complete  garbage  cremation  plant 
capable  of  destroying  not  less  than  100  tons  of  garbage  per 
day.  No  system  of  garbage  cremation  was  adopted.  Na 
dimensions  of  buildings  or  description  of  machinery  was 
given.  Each  bidder  might  bid  with  reference  to  using  the 
smokestack  of  the  sewerage  pumping  works,  if  it  was  of 
sufficient  height  and  capacity,  and  the  board  approved  of 
its  use.  Each  bidder  was  to  use  his  judgment  as  to  what 
were  "proper  foundations,"  except  that  they  were  to  be 
stone  or  concrete.  Ample  provisions  for  windows  were  to 
be  made,  but  how  many,  or  of  what  dimensions  or  quality, 
was  left  to  the  bidder.  A  coal  shed  of  sufficient  size  to 
store  six  months'  supply  of  fuel  was  to  be  erected,  leaving 
it  for  the  contractor  to  determine  its  size  and  shape.  No 
attempt  was  made  to  describe  or  locate  the  machinery,  or 
any  of  the  necessary  appurtenances.  The  number  of  fur- 
naces was  left  to  the  discretion  of  the  bidder,  except  that 
the  daily  capacity  must  be  as  stated.  "  The  plant  must  be 
complete  in  every  respect," —  a  result  greatly  to  be  hoped 
for,  but  left  to  the  judgment  of  each  individual  bidder.  In 
fact,  the  whole  scheme  was  so  indefinite,  uncertain,  and  un- 
ascertainable  as  to  lead  to  the  very  result  that  followed. 

But  it  is  said  that  "  the  proposition  in  this  case  was  to 
erect  a  plant  for  the  incineration  of  garbage  under  a  patented 
process."    Sec.  24,  ch.  V,  of  the  charter  provides  the  manner 
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in  which  the  board,  under  proper  authority  from  the  council, 
may  secure  the  right  to  use  any  patented  article  or  process. 
If  it  be  admitted  that  the  projected  scheme  contemplated 
the  use  of  a  patented  process,  the  council  had  the  undoubted 
right  to  authorize  the  board  to  secure  the  privilege  of  using 
it  without  resort  to  an  advertisement  for  bids.  Such,  hotv- 
ever,  was  not  their  procedure.  They  submitted  their  gen- 
eral scheme  to  the  owners  of  the  different  processes  for 
garbage  incineration,  and  invited  bids,  not  only  for  the  use 
of  their  patented  inventions,  but  for  the  erection  of  build- 
ings, and  for  furnishing  all  the  necessary  machinery  and  ap- 
purtenances. Such  was  not  the  proper  procedure  as  mapped 
out  by  the  charter.  The  indefinite  character  of  the  specifica- 
tions and  the  absence  of  plans  had  the  effect  of  stifling  all 
competition.  Each  bidder  was  called  upon  to  make  a  pro- 
posal, resting  largely  upon  his  own  judgment,  with  absolutely 
no  guide  as  to  details.  No  one  could  tell  which  was  the 
lowest  bid,  because  no  two  would  be  on  the  same  basis. 
That  fact  alone  condemns  the  action  taken.  Of  course,  the 
court  must  take  into  consideration  what  was  sought  to  be 
accomplished.  At  the  same  time  it  must  consider  that  it 
can  only  be  accomplished  in  the  way  pointed  out  by  the 
charter.  If  it  be  true,  as  assumed,  that  the  different  methods 
of  garbage  cremation  are  held  under  letters  patent,  the  first 
and  the  business-like  plan  would  be  for  the  council  to  fix  upon 
some  one  of  the  different  systems.  If  the  system  adopted 
contemplated  the  use  of  certain  makes  of  furnaces,  which 
were  necessary  to  its  successful  operation,  there  is  no  per- 
ceivable reason  why  the  city  may  not  bargain  for  them, 
with  the  right  to  use  the  process.  Having  fixed  upon  a 
definite  scheme,  the  preparation  of  appropriate  plans  and 
specifications  for  the  plant  could  be  gone  ahead  with,  and 
bidders  secured  for  its  erection  as  pointed  out. 

It  is  admitted  that  the  right  to  construct  the  garbage 
crematory  should  be  thrown  open  to  the  public  to  bid,  bo 
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that  the  city  shall  get  the  freest  competition;  but  it  is 
argued  that  this  cannot  be  secured  by  the  adoption  of  any 
given  system;  that  it  can  only  be  secured  by  the  lines  of 
policy  pursued  in  this  case.  As  already  demonstrated,  there 
can  practically  be  no  competition  when  the  bidder  is  left  to 
his  own  will  or  judgment  in  matters  material  to  the  scheme. 
Neither  is  it  demonstrated  that  there  is  any  such  necessary 
connection  between  the  furnace  used  and  the  buildings  to 
inclose  them  as  to  prevent  the  preparation  of  proper  plans 
and  specifications,  and  a  competitive  letting  of  the  contract 
for  their  construction.  If  there  is  any  such  relation,  the 
record  in  this  case  fails  to  disclose  it..  Permitting  us  to 
judge  from  the  specifications  printed  in  the  record,  it  would 
seem  that  the  cost  of  the  buildings  for  the  plant  will  cover 
quite  a  large  part  of  the  total  expenditure.  It  is  not  for  us 
to  say  whether  the  plan  adopted  in  this  case,  or  some  other 
one,  might  lead  to  the  best  results  for  the  city.  We  need 
only  to  determine  whether  the  line  pursued  is  within  charter 
limitations  or  not.  Certainly,  the  city  has  not  attempted 
to  comply  with  the  charter  provisions  as  to  securing  the 
right  to  use  patented  processes.  It  is  equally  certain  that 
it  has  not  complied  with  the  other  provisions  as  to  the 
preparation  of  plans.  If  the  city  has  not  a  sufficiently 
definite  idea  of  what  it  wants  to  cause  proper  plans  and 
specifications  to  be  made,  then  it  must  wait  until  further 
information  can  be  secured,  or  the  plan  has  become  so  far 
developed  as  to  be  more  than  a  long-felt  want. 

There  is  no  similarity  between  this  case  and  Kilvington  v. 
Superior^  83  Wis.  222.  In  that  case  there  was  a  definite, 
well-settled  price  for  the  patent,  at  which  it  was  offered  to 
the  city  and  all  contractors,  so  that  there  was  full  and  free 
competition  as  to  all  other  things  that  entered  into  the 
plant.  The  same  thing  can  be  secured  here  by  the  adop- 
tion of  a  system,  and  the  letting  to  the  lowest  bidder  the 
doing  of  those  things  necessary  for  its  construction.    In 
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Deem  V.  Charltorij  23  Wis.  590,  this  court  held  that,  where 
a  city  was  empowered,  by  its  charter,  to  improve  streets  at 
the  expense  of  adjoining  lot  owners,  but  to  let  all  such  work 
to  the  lowest  bidder,  it  could  not  contract  for  laying  a  pave- 
ment, at  the  expense  of  such  lot  owners,  the  right  to  lay 
which  was  patented,  and  owned  by  one  firm.  As  limited 
by  KUvington  v.  Superior ^  aupra^  that  rule  still  prevails  in 
this  state.  Any  one  curious  to  note  the  conflict  of  de- 
cisions on  this  point  can  have  his  curiosity  satisfied  by  re- 
ferring to  a  note  to  this  case  in  18  L.  R.  A.  45. 

2.  What  has  already  been  said  is  sufficient  to  indicate 
that  no  proper  basis  for  bidding  had  been  secured.  Not- 
withstanding this,  bids  were  received,  as  indicated  in  the 
statement,  ranging  from  $51,000  to  over  $79,000.  The  board 
recommended  and  the  council  decided  that,  "  all  things  con- 
sidered," the  bid  of  the  Engel  Company  for  $57,800  was  the 
lowest.  Sec.  10,  ch.  V,  provides  that  "all  contracts  shall  be 
awarded  to  the  lowest  bidder  who  shall  have  complied  with 
the  foregoing  requisitions."  When  the  lowest  bid  is  un- 
reasonably high,  the  board  may  reject  all  bids  and  relet. 
Whenever  any  bidder,  in  the  judgment  of  the  board,  is  in- 
competent, or  otherwise  unreliable  for  the  performance  of 
the  work  for  which  he  bids,  the  board  shall  report  to  the 
council  a  schedule  of  all  bids,  with  a  recommendation  to 
accept  the  bid  of  the  lowest  competent  and  reliable  bidder, 
with  their  reasons  for  such  recommendation,  and  thereupon 
the  council  may  direct  the  board  to  let  the  work  to  such 
bidder,  or  relet  the  same  anew.  Judging  from  the  report 
of  the  board  and  the  committees  with  whom  they  were  as- 
sociated, the  Engel  system  was  preferred  over  the  Dixon 
proposal  chiefly  because  they  thought  it  was  more  con- 
venient of  operation,  and  a  little  more  definite  in  detail. 

This  case  illustrates  the  dangers  that  may  arise  from  in- 
definiteness  in  the  primary  requirements  as  to  bids.  The 
very  avenue  which  was  supposed  to  have  been  closed  by  the 
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charter  restrictions  was  left  open.  Each  bidder  supposed 
he  was  bidding  on  a  complete  plant,  and  yet,  because  there 
were  no  definite  standards  by  which  they  could  judge,  the 
board  and  the  council  discovered  a  leeway  of  discretion  be- 
tween bids  of  nearly  $7,000.  As  they  say,  "  all  things  con- 
sidered," the  Engel  Company  bid  was  the  lowest.  It  was 
to  avoid  giving  them  ai;iy  chance  for  the  exercise  of  discre- 
tion in  that  regard  that  the  charter  required  definite  plans, 
and  specifications,  and  a  letting  to  the  lowest  competent 
and  reliable  bidder.  The  letting  must  be  to  the  lowest  bid- 
der, under  the  charter,  unless  the  board  shall  find  his  bid 
to  be  unreasonably  high,  or  that  he  is  incompetent,  or  other- 
wise unreliable,  or  shall  have  previously  failed  to  complete 
some  contract  with  the  city.  Cases  without  number  might 
be  cited  to  the  proposition  that  the  lowest  bidder  is  entitled 
to  the  contract.  Such  was  the  holding  in  this  court  in 
WeUs  V,  BurnKa/m^  20  Wis.  112,  where  it  is  said:  "The  law 
requiring  contracts  to  be  let  to  the  lowest  bidder  is  based 
upon  public  economy,  and  originated,  perhaps,  in  the  dis- 
trust, of  public  oflBcers  whose  duty  it  is  to  make  contracts. 
It  is  of  great  importance  to  taxpayers,  and  ought  not  to  be 
frittered  away  by  exceptions."  1  Dillon,  Mun.  Corp.  §  466, 
and  cases;  Tiedeman,  Mun.  Corp.  §  172.  The  legislature 
having  seen  fit  to  hedge  about  municipal  action  by  restric- 
tions so  obviously  of  value  to  the  body  politic,  it  is  not  for 
the  courts  to  alter  or  vary  them.  Courts  have  no  power  to 
throw  the  law  into  a  melting  pot,  and  recast  it  at  pleasure. 
They  must  enforce  plain  provisions  and  restrain  palpable 
evasions.  The  object  of  the  law  being  to  prevent  favorit- 
ism, corruption,  extravagance,  and  improvidence  in  munici- 
pal action,  any  arbitrary  decision  on  their  part  outside  of 
the  prescribed  limits  will  be  closely  scrutinized,  and  promptly 
restrained.  Where  all  the  bidders  start  on  a  common  ground, 
and  bid  for  a  definite  object,  there  is  usually  very  little  diffi- 
culty in  ascertaining  which  is  the  lowest  bid.    The  Dixon 
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people  claim  that  their  bid,  with  the  accompanying  plans 
and  specifications,  covered  just  such  a  plant  as  was  called 
•  for  in  the  general  specifications  prepared  by  the  board.  If 
the  preliminaries  had  been  definite  and  regular,  they  would 
have  been  entitled  to  the  contract,  but  we  are  brought  to 
face  the  fact  that,  before  it  can  be  determined  which  bid 
was  the  lowest,  there  must  not  only  be  a  comparison  of  sys- 
tems, but  a  comparison  of  buildings,  machinery,  and  ap- 
purtenances. Any  scheme  which  gives  the  officials  the  right 
to  make  this  comparison,  and  determine  the  relative  merits 
of  the  different  plans  and  systems,  defeats  the  plain  object 
and  purpose  of  the  statute,  and  opens  the  door  for  favorit- 
ism and  improvidence. 

3.  The  fact  that  the  board  did  not  give  their  independent 
judgment  upon  the  bids  submitted,  but  acted  conjointly  with 
•certain  committees  of  the  council,  is  urged  as  a  reason  why 
the  execution  of  the  contract  in  question  should  be  restrained. 
Ordinarily,  such  action  of  the  board  would  be  of  doubtful 
propriety.  No  doubt  it  is  the  theory  of  the  law  that  the 
council  shall  have  the  unbiased  judgment  of  the  board  as  a 
body.  Cases  might  arise  when  the  opinion  of  the  board 
might  be  influenced,  and  perhaps  overturned,  by  the  numer- 
ical strength  of  the  conjoint  committees.  No  one  could  say 
that  the  joint  report  exactly  represented  the  opinion  of  the 
board.  It  is  a  much  safer  and  better  line  of  policy  to  follow 
the  charter  requirements,  and  leave  the  board  free  to  give 
the  council  their  own  conclusions,  uninfluenced  by  a  com- 
mittee of  associates.  In  the  pursuit  of  the  object  here  sought 
to  be  attained,  it  was  important  to  secure  the  very  best  plant 
possible.  It  may  be  that  the  aggregation  of  wisdom  and 
knowledge  represented  by  the  health  commissioner  and  the 
several  committees  would  materially  assist  in  a  proper  solu- 
tion of  the  garbage  problem.  In  the  absence  of  any  show- 
ing that  the  opinion  of  the  board  was  influenced  by  their 
associates,  we  would  hesitate  to  restrain  the  execution  of  a 
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contract  upon  the  sole  ground  that  they  made  a  report,  upon 
joint  action  with  other  parties. 

4.  Sec.  20,  ch.  V,  provides  that  in  every  contract  made  by 
the  board  of  public  works  certain  powers  shall  be  reserved 
by  the  board,  that  certain  reservations  in  favor  of  the  city 
shall  be  contained  therein,  and  that  every  contract  shall  be 
made  expressly  subject  to  the  powers  given  the  board  by 
this  section.  In  the  contract  in  question  was  the  following 
clause:  "  And  it  is  hereby  agreed  and  declared  that  this  con- 
tract is  made  expressly  subject  to  the  powers  given  to  said 
board  of  public  works  by  sec.  20,  ch.  V,"  of  the  charter.  It 
is  urged  that  this  reference  does  not  sufficiently  meet  the 
requirements  of  the  section.  The  criticism  is  that  the  sec- 
tion requires  the  contract  itself  to  contain  the  reservation  of 
certain  rigJUa  to  the  board, —  for  instance,  to  determine  per- 
formance, to  order  reconstruction,  to  employ  more  men  in 
case  the  work  is  not  prosecuted  with  due  diligence,  etc., — 
which  are  said  to  be  distinct  from  the  powers  given  the 
board.  This  may  seem  a  little  hypercritical,  yet,  so  long  as 
it  leaves  room  for  argument  and  contention,  it  ought  to  be 
avoided.  The  provisions  of  the  section  are  plain  and  easy 
to  be  followed,  and,  to  avoid  ground  for  litigation,  it  wei»e 
far  better  to  follow  the  strict  letter  of  the  law,  and  make 
full  and  complete  reservations  both  as  to  rigJUs  and  powers 
of  the  board,  as  pointed  out. 

5.  Some  contention  is  made  that  the  allegations  of  the 
answer  that  the  plaintiff  is  not  prosecuting  this  action  in 
good  faith,  and  is  not  the  real  party  in  interest,  have  not 
been  fairly  met.  It  is  true  that  plaintiff's  affidavit  in  this 
respect  is  somewhat  indefinite  and  evasive.  If  it  was  in- 
tended to  set  up  these  facts  in  abatement  of  the  action, —  a 
matter  which  is  not  entirely  clear  from  the  answer, —  the 
matter  should  be  determined  by  proof  on  the  trial,  and  not 
upon  the  pleadings  and  affidavits  on  a  preliminary  hearing. 

By  the  Court — The  order  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 
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Bell  and  another,  Respondents,  vs.  Peterson,  Administra- 
tor, and  others,  Appellants, 

November  10, 1899  —  February  £7, 1900, 

IHedment:  Statutes:  "May"  construed  **must:"  Tax  deeds:  Practice: 
Estoppel:  Tax  certificates:  Bona  fide  purchase:  Lis  pendens:  Mi9- 
noTner  of  plaintiff :  Res  adjudicata. 

1.  Sec.  8074,  Stats.  18d8,  proWdes  that,  where  either  partj  to  an  action 
for  the  recovery  of  real  property  shall,  during  the  pendency  thereof, 
acquire  the  right  to  the  possession  of  the  premises,  the  party  ao- 
qoiring  such  right  '*  may  *'  have  the  action  continued,  and  judgment 
entered  according  to  the  rights  of  the  parties  as  they  shaU  appear 
at  the  time  of  the  trial  Held,  that  a  defendant  in  ejectmenty 
claiming  title  under  a  tax  deed,  who  procures  additional  tax  deeds 
during  the  pendency  of  the  action,  must,  in  order  to  make  such 
newly  procured  tax  deeds  available  in  support  of  his  title,  present 
them  in  that  action,  and  failing  to-  do  so,  is  estopped  from  after- 
wards claiming  title  thereunder.    Bardeen,  J.,  dissents. 

Z  The  purchaser  of  a  tax  certificate  or  a  tax  title  is  not  a  bona  fide 
purchaser:  he  buys  under  the  rule  caveat  emptor;  hence  notwith- 
standing no  notice  of  lis  pendens  was  filed  in  an  action  of  eject- 
ment against  a  tax-title  claimant,  a  subsequent  purchaser  from 
such  claimant  is  bound  by  the  judgment  rendered  in  that  action. 

&  In  the  former  action  a  mistake  in  one  of  the  initials  of  the  defend- 
ant's name  is  without  significance,  where  he  raised  no  question  as 
to  his  being  the  rightful  defendant  and  answered  on  the  merits; 
and  the  court  could,  without  notice,  thereafter  correct  such  mis- 
take. 

4.  Where,  in  the  former  action,  title  has  been  adjudged,  as  against 
the  grantor  of  defendant,  to  be  in  plaintiff's  grantor,  such  judg- 
ment is  to  be  considered  with  reference  to  the  pleadings  in  that 
action,  and  to  be  held  as  broad  as  the  issues  raised  thereby,  upon 
which  the  court  passed  or  might  have  passed  in  reaching  the  final 
conclusion  in  the  case,  and  hence,  in  a  subsequent  action,  the  judg- 
ment is  res  adjudicata  as  to  a  deed  in  plaintiff's  chain  of  title,  of 
record  before  that  tima 

Appeal  from  a  judgment  of  the  circuit  court  for  Marinette 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.    AffirmecL 
J.  B.  FairchUd,  of  counsel,  for  the  appellants. 
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For  the  respondents  there  were  briefs  by  Eastman  <&  Mai"- 
tineauy  and  oral  argument  by  P.  U.  Martineau. 
The  following  opinion  was  filed  December  15,  1899: 

Cassoday,  C.  J.  This  is  an  action  of  ejectment,  com- 
menced March  27,  1896.  The  plaintiffs  claim  title  in  fee 
under  patent  from  the  United  States.  The  complaint  is  in 
the  statutory  form.  The  answer  alleges  ownership  in  fee 
and  right  to  possession  under  a  quitclaim  deed  to  Peter  Pe- 
terson, deceased,  executed  November  13, 1894,  and  recorded 
January  11,  1895,  from  one  J.  P.  Mork,  and  three  tax  deeds 
from  the  county  to  Mork,  one  dated  May  21, 1887,  based  on 
the  sale  of  1884  for  the  taxes  of  1883,  and  recorded  May  21, 
1887,  and  two  other  deeds,  dated  July  3, 1889,  one  based  on 
the  tax  sale  of  1885  for  the  taxes  of  1884,  and  recorded  Oc- 
tober 19, 1889,  at  2:50  p.  m.,  and  the  other  based  on  the  tax 
sale  of  1886  for  the  taxes  of  1885,  and  recorded  October  19, 
1889,  at  2:50  p.  m.;  and  further  alleges  that,  at  the  time  of 
the  execution  and  delivery  of  each  of  such  tax  deeds,  the 
land  in  question  was  wholly  vacant  and  unoccupied,  and  so 
remained  until  the  defendant,  Peter  Peterson,  took  posses- 
sion, March  23, 1896;  that  the  defendant  purchased  the  land 
for  a  full  consideration,  in  good  faith,  believing  that  Mork 
had  a  complete  and  undisputed  title  to  convey;  and  pleads 
the  three-years  statute  of  limitations  as  to  each  of  such  tax 
deeds,  claiming  the  benefit  of  sec.  1188,  Stats.  1898,  and  all 
other  statutes  of  limitation  applicable  to  the  facts. 

A  jury  being  waived  and  trial  had,  the  court  found  as 
matters  of  fact,  in  effect,  that  the  three  tax  deeds  and  the 
quitclaim  deed  mentioned  in  the  answer  were  executed,  de- 
livered, and  recorded  as  therein  stated;  that  the  land  was 
wholly  vacant  and  unoccupied  for  more  than  three  years 
after  October  19, 1889;  that  June  15, 1889,  the  then  owners 
of  the  patent  title  to  the  land  commenced  an  action  against 
G.  P.  Mork,  intending  thereby  to  sue- J.  P.  Mork,  and  served 
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the  summons  personally  on  J.  P.  Mork,  who  appeared  in  the 
action  under  his  correct  name;  that  the  complaint  therein 
was  served  June  26,  1889,  and  was  in  the  usual  statutory- 
form;  that  Mork  served  his  answer  to  such  complaint  Oc- 
tober 7,  1889,  in  which  he  denied  generally  the  allegations 
of  the  complaint,  and  set  up  the  execution,  delivery,  and  re- 
cording of  the  first  tax  deed  mentioned ;  that  October  19, 
1889,  immediately  after  the  noon  recess,  a  jury  having  been 
waived,  and  no  supplemental  answer  having  been  filed  or 
made,  the  case  was  tried  before  the  court,  without  a  jury, 
upon  the  issues  made  by  such  complaint  and  answer  therein, 
and  the  court,  upon  the  conclusion  of  that  trial,  made  and 
filed  its  findings  of  fact  and  conclusions  of  law,  wherein  it 
was  found  that  the  plaintiffs  were,  and  ever  since  December 
9, 1887,  had  been,  the  owners  in  fee  of  the  premises  described 
in  the  complaint,  but  made  no  order  based  upon  the  provis- 
ions of  sec.  3087,  S.  &  B.  Ann.  Stats.,  then  in  force;  that 
October  24, 1889,  a  formal  judgment  was  entered  and  filed 
in  that  action,  adjudging  that  the  plaintiffs  therein  have 
and  recover  from  the  defendant  Mork  the  possession  of  the 
premises  and  $48.31  costs,  but  it  did  not  specify  the  estate 
established  on  the  trial  by  the  plaintiffs,  nor  adjudge  that 
the  plaintiffs  therein  had  any  estate  or  title  in  or  to  the 
premises;  that  such  judgment  was  entered  in  the  judgment 
and  decree  journal  October  24,  1889,  and  the  same  day  was 
docketed  and  recorded  at  length  in  the  court  record;  that 
May  17, 1897,  an  order  was  made  in  that  action  by  the  court, 
but  without  notice,  that  the  defendant's  name  be  corrected 
in  the  judgment  and  docket  thereof  so  as  to  read  J.  P.  Mork, 
instead  of  G.  P.  Mork,  as  then  appeared,  and  thereafter  the 
initial  "  G  "  was  erased  from  Mork's  name,  wherever  it  ap- 
peared in  the  record,  and  the  letter  "  J  "  substituted  therefor; 
that  no  mention  was  made  on  the  trial  of  that  action  against 
Mork  of  the  two  tax  deeds  dated  July  3,  1889;  that  the 
plaintiffs  in  that  action  did  not  file  any  notice  of  the  pend- 
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ency  thereof,  nor  did  they  record  such  judgment  in  the 
office  of  the  register  of  deeds;  that  the  defendant,  Peter 
Peterson,  since  deceased,  purchased  the  premises  in  good 
faith,  and  without  actual  notice  of  such  judgment. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiffs  herein  are  the  owners  in  fee  of  the  premises, 
and  entitled  to  the  possession  thereof;  that  the  judgment  of 
October  24,  1889,  against  Mork,  was  conclusive  as  between 
the  parties  to  this  action;  that  Mork  had  no  title  to  the  land 
by  virtue  of  any  tax  deed  he  then  held  upon  it,  and  could 
acquire  none  by  virtue  of  any  tax  certificates  then  held  by- 
him  .on  the  land;  that  Mork  had  no  title  to  the  land  at  the 
time  he  attempted  to  convey  the  same  to  Peter  Peterson,, 
and  that  Peter  Petersoil  acquired  no  title  thereto  by  his  con- 
veyance from  Mork;  that  Peter  Peterson  wrongfully  with^ 
held  possession  of  the  premises  from  the  plaintiffs;  that  the- 
plaintiffs  were  entitled  to  judgment  adjudging  them  to  be 
the  owners  in  fee  simple  of  the  premises,  and  that  they  re- 
cover from  Peter  Peterson,  since  deceased,  the  possession 
thereof,  with  six  cents  damages  and  costs.  From  the  judg^ 
ment  entered  thereon  accordingly,  Peter  Peterson,  since  de- 
ceased, brought  this  appeal. 

The  principal  question  discussed  is  whether  the  defend- 
ant's intestate,  claiming  title  by  deed  from  Mork,  is  es- 
topped by  the  judgment  in  ejectment  against  Mork,  entered 
October  24,  1889,  to  claim  title  to  the  land  by  virtue  of 
either  of  the  tax  deeds  issued  to  Mork  prior  to  the  entry  of 
that  judgment.  As  indicated,  one  of  those  tax  deeds  was 
issued  two  years  prior  to  the  commencement  of  that  action, 
and  the  other  two  deeds  were  issued  eighteen  days  after  the 
commencement  of  that  action,  and  more  than  three  months 
prior  to  the  time  when  Mork  served  his  answer  to  the  com- 
plaint in  that  action.  It  was  held  by  this  court,  more  than 
twenty-five  years  ago,  in  effect,  that,  in  order  to  recover,  a. 
plaintiff  in  ejectment  was  only  required  to  prove  title  and 
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right  to  possession  at  the  commencement  of  the  action ;  that 
under  a  general  denial  the  defendant  could  not  introduce 
evidence  of  facts  which  occurred  after  the  commencement 
of  the  action,  whereby  the  plaintiff  had  lost  and  the  defend- 
ant had  acquired  title  to  the  land ;  that  the  trial  court  might, 
under  the  statutes  (sec.  2687,  Stats.  1898),  in  its  discretion, 
and  upon  terms,  grant  leave  to  the  defendant,  on  his  appli- 
cation therefor,  to  set  up  such  facts  by  way  of  supplemental 
answer;  but  that,  if  leave  for  that  purpose  was  not  asked 
for  nor  granted,  the  judgment  for  the  plaintiff  would  not 
bar  a  subsequent  action  by  the  defendant  to  assert  title  so 
acquired  by  him  after  the  commencement  of  such  former 
action.  McLane  v.  BoveCy  35  Wis.  27.  The  statutes  under 
which  that  decision  was  made  provided  that  no  person  could 
recover  in  such  an  action,  unless  he  had,  at  the  time  of  com- 
mencing the  action,  a  right  to  recover,  etc.  Sees.  2,  8,  ch. 
141,  R  S.  1858,  and  sees.  3074,  3079,  R.  S.  1878.  That  ac- 
tion was  commenced  May  15,  1871.  The  plaintiff  claimed 
title  by  virtue  of  a  patent  issued  by  the  United  States  dated 
May  20,  1870.  The  defense  tendered  was  that  the  plaintiff 
was  estopped  by  a  judgment  entered  July  18, 1868,  in  favor 
of  Bovee  and  against  McLane,  which  had  been  afSrmed  by 
this  court.  Bovee  v.  McLean^  24  Wis.  225.  The  case  was 
tried  in  1872,  and  the  court  found  that  the  former  judgment 
was  no  bar  to  McLane's  recovery,  based  upon  such  patent 
so  issued  after  the  judgment  in  the  former  action.  The  stat- 
utes under  which  that  case  was  decided  were  materially 
modified  by  an  act  entitled  "Actions  for  the  recovery  of  real 
property  and  to  encourage  ihoi  payment  of  taxes  and  to  dia- 
coiirage  litigation "  (ch.  270,  Laws  of  1874)-  That  statute 
was  rewritten,  and  incorporated  into  the  revision  of  1878  as 
sec.  3087.  The  section  was  subsequently  modified  by  ch. 
305,  Laws  of  1889,  and  since  incorporated  in  the  statute  (sec. 
3087,  S.  &  B.  Ann.  Stats,  and  Stats.  1898).  Since  those 
enactments,  the  legislature  has  enacted  that,  "  If  either  party 
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shall,  during  the  pendency  of  the  action,  acquire  the  title 
and  right  16  the  possession  of  the  premises  in  controversy, 
the  party  acquiring  such  title  and  right  of  possession  may,  on 
paying  or  tendering  to  the  opposite  party  all  costs  which 
have  accrued  up  to  the  time  of  making  such  tender  or  pay- 
ment, have  said  action  continued  and  judgment  may  be  en- 
tered according  to  the  rights  of  the  parties  as  they  shall 
appear  at  the  time  of  the  trial."  Ch.  252,  Laws  of  1885  (sec. 
3074,  S.  &  B.  Ann.  Stats,  and  Stats.  1898). 

Whatever  jnay  be  the  rule  in  ordinary  actions  of  eject- 
ment, yet,  after  careful  consideration,  we  have  reached  the 
conclusion  that  whenever  a  plaintiff  is  entitled  to  recover 
by  reason  of  a  defective  tax  deed  or  tax  proceeding,  under 
which  the  defendant  claims  title,  as  prescribed  in  sec.  3087, 
and  such  defendant  is  entitled  to  an  allowance  for  or  on  ac- 
count of  taxes,  as  therein  prescribed,  or  has,  during  the  pend- 
ency of  such  action,  acquired  the  title  or  right  to  the  posses- 
sion of  the  premises,  then,  as  to  such  defendant,  the  word 
**  may,"  in  sec.  3074  of  the  statute  quoted,  is  to  be  construed 
as  " must;"  in  other  words,  Mork,  claiming  title  under  the 
tax  deed  of  1887,  could  not,  after  the  action  was  commenced 
against  him  June  15, 1889,  and  during  its  pendency,  acquire 
new  tax  certificates  and  new  tax  deeds,  and  hold  them  until 
after  the  trial  of  that  action  and  his  tax  deed  of  1887  had 
been  adjudged  therein  to  be  void,  and  then  assert  title  and 
the  constructive  possession  of  the  land  by  virtue  of  such 
new  tax  deeds.  On  the  contrary,  when  his  tax  deed  of  1887 
was  thus  challenged,  and  he  thereupon  acquired  such  new 
tax  certificates  and  new  tax  deeds,  during  the  pendency  of 
that  action  he  was  bound,  in  order  to  make  them  available 
in  support  of  his  claim  of  title,  to  present  them  for  determi- 
nation "  according  to  the  rights  of  the  parties  "  in  that  action, 
as  prescribed  by  the  statute  quoted;  and,  failing  to  do  so, 
he  was  estopped  from  acquiring  any  title  or  right  to  posses- 
sion by  virtue  of  such  new  tax  deeds.     As  said  in  a  recent 
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decision  of  this  court,  sec.  3087  "  pretty.clearly  shows  a  legis- 
lative intent  to  have  such  judgment  conclude  all  further 
controversy  as  to  any  claim  or  claims  by  such  defendant  on 
account  of  any  of  such  taxes.  To  allow  such  defendant,  when 
beaten  upon  one  tax  deed,  to  take  a  new  one,  or  several  new 
ones,  upon  tax  certificates  held  by  him  at  the  time,  and  then 
to  have  a  new  trial  as  to  the  validity  of  each  of  the  new 
deeds,  would  defeat  the  very  object  of  the  law.  Of  course, 
what  is  thus  said  has  no  reference  to  the  absolute  right  to  a 
new  trial  in  actions  of  ejectment  given  by  statute.  E.  S. 
1878,  sec.  3092."     Cook  v.  JUcComb,  98  Wis.  530. 

The  defendant's  intestate,  Peter  Peterson,  claiming  title 
under  a  quitclaim  deed  from  Mork  dated  November  13, 1894, 
is  bound  by  the  judgment  in  the  suit  against  Mork,  notwith- 
standing no  notice  of  lis  pendens  was  filed  in  that  action. 
Brown  v.  Cohn^  95  Wis.  90.  Sec.  3187,  said  Mr.  Justice 
Newman  in  that  case,  "  evidently  was  intended  to  apply  to 
only  a  part  of  the  cases  to  which  the  doctrine  of  lis  pendens 
applies.  It  has  no  negative  words  or  repealing  clause.  It 
was  evidently  intended  to  be  supplemental  to  the  common 
law,  and  not  to  repeal  it.  So  the  common  law  will  govern  in 
all  cases  not  covered  by  the  statute.  It  has  been  held  by 
this  court  that  the  object  of  that  statute  is  to  conclude  sub- 
sequent honafide  purchasers  or  incumbrancers  ^n(i^^  lite 
by  a  constructive  notice.  The  filing  of  the  notice  is  not  nec- 
essary where  the  subsequent  purchaser  has  actual  notice,  or 
where  he  is  not  a  lona  fide  purchaser.  .  .  .  The  pur- 
chaser of  a  tax  certificate  or  a  tax  title  is  not  a  honafide 
purchaser.  He  buys  under  the  rule  caveat  emptor.  He  takes 
the  title  subject  to  its  infirmities.  He  knows  that  such  a 
title  grows  out  of  proceedings  hostile  to  the  real  owner,  by 
which  it  is  sought  to  divest  him,  m  invitum^  of  his  title,  and 
that  such  title  is  liable  to  be  defeated  by  whatever  irregu- 
larities or  omissions  may  be  in  the  proceedings.  .  .  .  Lis 
pendens  binds  both  parties  and  privies.     A  purchaser  j?^»i- 
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dente  lite  is  assumed  to  have  notice  of  the  proceedings,  be- 
caase  he  is  bound  to  take  notice  of  the  proceedings  of  the 
courts."    95  Wis.  93,  94. 

The  mere  fact  that  in  the  complaint  against  Mork  there 
was  a  mistake  as  to  one  of  the  initials  of  his  name  is  with- 
out significance.  He  raised  no  question  as  to  his  being  the 
rightful  defendant,  but  answered  upon  the  merits,  and  hence 
waived  the  technical  misnomer.  Sec.  2654,  Stats.  1898.  The 
court  properly  disregarded  it,  and  entered  judgment,  and 
subsequently  corrected  it.     Sec.  2829,  Stats.  1898. 

The  defendant  invokes  the  familiar  rule  that  in  this  action 
of  ejectment  the  plaintiffs  must  recover,  if  at  all,  upon  the 
strength  of  their  own  title,  and  not  upon  the  weakness  of 
the  defendant's  title.  It  is  contended  that  in  the  chain  of 
title  from  the  United  States  to  the  plaintiffs  there  is  the 
record  of  a  deed  from  the  Sturgeon  Bay  &  Lake  Michigan 
Ship  Canal  &  Harbor  Company  to  Spencer  A.  Coleman,  pur- 
porting to  have  been  executed  and  recorded  in  April,  1880, 
but  which  was  defectively  executed,  or  at  least  defectively 
acknowledged,  so  that  the  record  was  not  properly  admitted 
in  evidence,  even  if  the  original  deed  would  have  been  ad- 
missible. But,  without  determining  that  question,  we  think 
the  judgment  of  October  24, 1889,  against  Mork  and  in  favor 
of  Bartels  and  Kosenberry,  is  res  adjudicata'  as  to  their  title 
at  that  time.  In  that  case  the  court  found,  as  matters  of 
fact,  that  Bartels  and  Kosenberry  were,  and  ever  since  De- 
cember 9,  1887,  had  been,  the  owners  in  fee  of  the  premises 
described,  and  that  Mork  had  wrongfully  withheld  the  pos- 
session thereof  since  the  date  last  mentioned ;  and,  as  con- 
clusions of  law,  that  Bartels  and  Kosenberry  were  entitled 
to  judgment  that  they  recover  from  the  defendant  the  pos- 
session of  the  premises,  with  costs.  The  judgment  therein 
was  to  the  effect  that  Bartels  and  Kosenberry  do  have  and 
recover  from  the  defendant,  Mork,  the  possession  of  the 
premises  described,  with  costs.   True,  that  did  not  expressly 
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declare  that  Bartels  and  Eosenberry  were  the  owners  in  fee 
of  the  premises  as  thus  determined  by  the  findings;  never^ 
theless  we  think  it  impliedly  so  adjudges.  As  stated  by  Mr. 
Justice  Marshall  in  a  recent  case  in  determining  the  effect 
of  a  judgment  in  ejectment:  "The  court  is  not  confined  to 
the  words  of  the  judgment  alone,  any  more  than  if  called 
upon  to  determine  the  effect  of  a  judgment  in  applying  the 
doctrine  of  re%  adjudicata.  In  other  words,  the  judgment 
is  to  be  considered  with  reference  to  the  pleadings,  and  held 
to  be  as  broad  as  the  issues  raised  thereby  upon  which  the 
<?ourt  passed  or  might  have  passed  in  reaching  the  final  con- 
<5lusiott  in  the  case."  Eupiperv,  CaUoxoay^  ante^  p.  4.  See, 
also,  the  opinion  of  Mr.  Justice  Dodge  in  Emerson  v,  Pier^ 
ante^  p.  161,  and  where  substantially  the  same  question  as 
here  involved  was  determined  adversely  to  the  defendant. 
There  is  no  question  but  that  the  chain  of  title  from  Bar- 
tels and  Eosenberry  to  the  plaintiffs  herein  is  complete,  as 
appears  from  the  evidence. 

By  tJie  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Bardeen,  J.  I  yielded  reluctant  assent  to  that  part  of 
the  opinion  in  Cook  v.  McComly  98  Wis.  526,  which  held 
that  a  defeated  tax-title  claimant  in  an  ejectment  action 
must  bring  in  and  surrender  tax  certificates  held  by  him 
other  than  those  involved  in  the  deed  set  aside.  It  may  be 
rather  late  now  to  express  any  dissent  from  that  conclusion. 
The  application  of  that  decision  to  the  facts  in  this  case, 
however,  leaves  me  at  liberty  to  enter  such  protest  as  my 
sense  of  duty  suggests.  In  the  former  action,  referred  to 
in  the  opinion,  the  plaintiffs  recovered  because  of  the  in- 
validity of  the  Mork  tax  deed.  At  the  time  the  action  was 
•commenced,  Mork  had  no  claim  against  the  land  except  his 
tax  deed.  At  a  later  date  he  purchased,  as  he  had  a  per- 
fect right  to  do,  two  outstanding  tax  certificates.     These 
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certificates,  by  operation  of  law  and  lapse  of  time,  might 
ripen  into  tax  deeds.  They  were  a  lien  upon  the  land,  en- 
tirely separate  and  distinct  from  the  title  in  litigation.  The 
invalidity  of  the  tax  deed  under  which  Mork  claimed  wa» 
determined,  and  judgment  for  plaintiffs  was  entered,  with- 
out any  order  being  made  as  to  payment  of  the  tax  for 
which  the  lands  were  sold,  or  the  expenses  of  sale,  or  aa  to 
any  taxes  paid  by  the  defendant.  The  entry  of  such  an 
order  was  clearly  a  condition  precedent  to  the  right  to  the 
judgment  that  was  entered.  Wta.  Cent  R,  Co.  v.  Comsiocky 
71  Wis.  88.  It  was  as  clearly  the  plaintiffs'  duty  to  cause 
such  order  to  be  entered.  Instead  of  doing  so,  th6y  entered 
the  ordinary  judgment  in  ejectment.  Mork  was*  afforded 
no  opportunity  to  present  his  tax  certificates  or  make  claim 
for  any  taxes  paid  by  him.  Taking  a  judgment  they  were 
not  entitled  to,  the  plaintiffs  left  it  within)  the  power  of 
Mork  to  secure  title  upon  the  tax  certificates  he  then  held. 
It  is  only  when  the  opportunity  is  offered  for  the  defendairt 
to  present  hid  tax  claims  that  the  rule  in  the  Cook  Case  can 
apply.  The  judgment  in  that  action  was  of  no  binding 
force  upon  the  inchoate  lien  held  by  Mork  under  his  tax 
certificates,  unless  such  an  opportunity  was  afforded  as  made 
it  his  imperative  duty  to  prove  them  up  for  redemption. 
The  plaintiffs  having  taken  a  judgment  without  according 
him  that  privilege,  in  my  judgment  he  had  a  perfect  right 
to  hold  and  retain  his  certificates,  and  perfect  his  title  to 
the  land.  He  was  under  no  obligation  to  appeal  or  contest 
the  case  further.  He  had  a  right  to  accept  the  situation 
tendered  by  the  plaintiffs,  and,  if  he  could,  procure  title  to 
the  lands  under  his  tax  certificates,  which  he  had  purchased 
after  the  suit  was  commenced.  He  took  his  deeds  while 
the  action  was  pending,  but  did  not  record  them  until  the 
day  judgment  was  rendered.  In  the  meantime  they  were 
subject  to  redemption,  and,  if  he  had  set  them  up  by  supple- 
mental answer,  they  would  have  constituted  no  defense  to 
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the  action.  If  the  proper  order  had  been  entered  on  the 
day  judgment  was  rendered,  under  the  Cook  Case  it  would 
have  been  his  absolute  duty  to  have  brought  in  all  his  tax 
claims  in  that  suit.  Now,  it  is  said  that  under  sec.  3074, 
Stats.  1898,  it  was  Mork's  duty  to  have  set  up  his  deeds  by 
supplemental  answer  in  that  suit.  Not  having  done  so,  be 
is  barred;  and  this  construction  of  the  statute  is  said  to  be 
based  upon  a  proper  consideration  of  sec.  3087  in  connec- 
tion therewith.  As  I  have  already  noted,  sec.  3087  can  have 
no  application  to  the  facts  presented,  because  Mork  never 
had  any  opportunity  to  avail  himself  of  the  terms  of  that 
statute.  But  there  is  a  much  stronger  reason  why  the  con- 
clusion reached  is  wrong.  The  statute  (sec.  3074)  says: 
''  Provided,  that  if  either  party  shall,  during  the  pendency 
of  the  action,  acquire  the  title  and  right  to  the  possession  of 
the  premises  in  controversy,  the  party  acquiring  such  title 
and  right  to  the  possession  may,  on  paying  or  tendering  to 
the  opposite  party  all  costs  which  have  accrued  up  to  the 
time  of  making  such  tender  or  payment,  have  such  action 
continued  and  judgment  may  be  entered  according  to  the 
rights  of  the  parties  as  they  shall  appear  at  the  time  of  the 
trial."  Up  to  the  very  time  judgment  was  rendered,  Mork 
had  no  right  to  tlie possession  of  the  premises  in  controversy 
under  his  subsequent  tax  deeds.  This  court  has  many  times 
decided  that  an  unrecorded  tax  deed  does  not  draw  to  it 
constructive  possession  of  the  land  described  therein.  Hew- 
itt V.  Week,  59  Wis.  444;  Cornell  University  v.  Mead,  80  Wis. 
387.  In  the  latter  case  it  was  said  by  the  present  chief  jus- 
tice: "  The  lands  were  wild  and  unoccupied  during  the  time 
in  question.  The  mere  execution  and  delivery  of  the  tax 
deed  did  not  vest  in  the  defendant  the  title  or  possession 
of  the  land,  nor  give  him  the  right  to  maintain  ejectment 
therefor."  In  this  case  the  lands  were  wild  and  unoccupied. 
At  no  time  before  judgment  was  rendered  was  Mork  in  a 
position  where  he  could  assert  the  right  to  possession  to  this. 
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land  under  bis  new  tax  deeds,  and  hence  he  did  not  come 
within  the  terms  of  the  statute.  The  statute  is  plain,  and 
requires  no  construction.  It  says  that  when  either  party 
secures,  during  the  pendency  of  the  litigation,  "  the  title  and 
right  to  possessioriy^^  he  7nay  make  a  tender  or  payment  of 
costs,  and  thus  become  enabled  to  set  up  such  rights.  No 
reason  is  suggested  why  the  word  may  should  be  construed 
to  be  imperative,  except  as  its  significance  is  supposed  to 
Test  upon  sec.  3087.  I  am  quite  unable  to  see  any  reason 
for  such  construction  in  this  case,  and  hence  enter  this  pro- 
test against  the  conclusion  reached  by  the  majority  of  the 
court. 

A  motion  for  a  rehearing  was  denied  February  27,  1900. 
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'Cliffoed  and  another,  Kespondents,  vs.  Minneapolis,  St. 
Paul  &  Sault  Ste.  Mabib  Railway  Company,  Appel- 

November  f5, 1899— 'February  S7, 1900, 

iBailroads:  Fires:  Negligence:  Pleadings:  Motions,  when  reviewable:  Bill 
of  exceptions:  Instructions  to  jury, 

1.  An  order  denying  a  motion  that  a  complaint  be  made  more  definite 

and  certain  as  to  matters  within  defendant's  knowledge  and  which 
it  had  prepared  to  meet,  is  held  not  to  have  necessarily  affected  the 
judgment;  and  it  is  therefore  not  reviewable  upon  an  appeal  from 
the  judgment  unless,  with  the  exceptions  thereto,  it  has  been  in- 
corporated into  the  bill  of  exceptiona 

2,  A  requested  instruction    must  be    correct,  so  that  the  court  can 

properly  give  it  without  change,  in  order  to  constitute  its  refusal 
error. 
8.  In  an  action  to  recover  for  damage  to  timber  from  a  fire  negligently 
set  by  defendant's  employees,  it  is  not  error  to  refuse  to  exclude 
such  fire  from  the  consideration  of  the  jury,  where  the, testimony 
as  to  whether  that  fire  was  extinguished  or  was  intercepted  by 
other  fires  before  reaching  plaintiffs'  lands  was  conflicting,  and 
vwas  fairly  submitted  to  the  jury. 


Wis.]  JANUAKT  TEEM,  1900.  619 

Clifford  and  another  ya  Minneapolis,  St  Paul  &  Sault  Sta  Marie  R  Ca 

4  The  refusal  to  give  a  requested  instruction  is  not  error,  when  the 
rule  of  law  therein  attempted  to  be  stated  as  a  guide  to  the  jury- 
was  sufficiently  and  correctly  given  in  the  general  charge:  it  is  not 
necessary  for  the  court  to  indulge  in  the  repetition  of  an  instruc- 
tion by  applying  it  to  each  of  the  several  places  where  damage  was 
claimed  to  have  occurred. 


Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
•county:  Chas.  V.  Bakdeen,  Circuit  Judge.    Affirmed, 

In  tlie  summer  of  1894,  the  plaintiffs'  timber  lands,  situated 
in  township  36,  range  3  E.,  township  36,  range  4  E.,  and 
township  37,  range  4  E.,  in  the  counties  of  Oneida  and  Price, 
lying  from  one  to  seven  miles  north  of  the  defendant's  rail- 
road track,  were  damaged  by  fires,  and  this  action  to  recover 
for  such  damage  was  brought.  The  complaint  alleged  neg- 
ligent setting  of  fires  by  the  defendant  at  various  undefined 
points  along  its  road  between  about  three  miles  east  of  Pren- 
tice and  one  mile  east  of  Clifford,  a  distance  of  some  twelve 
miles,  but  that  plaintiffs  were  unable  to  specify  the  exact 
points  on  said  track  where  the  particular  fires  that  damaged 
their  property  were  set,  or  just  which  of  said  fires,  and 
whether  more  than  one,  extended  to  and  burned  their  lands. 
On  the  trial  the  proofs  were  confined  to  two  fires,  one  known 
as  mile-post  No.  173  fire,  started  in  the  northerly,  part  of 
section  9,  township  35,  range  2  E.,  and  the  Clifford  fire, 
started  near  the  south  quarter  stake  of  section  31,  to^vn- 
ship  36,  range  4  E.  The  amount  of  damage  claimed  was 
$32,571.75.  There  was  no  very  serious  dispute  as  to  the  fact 
that  fires  did  originate  at  both  these  points  from  the  burning 
of  old  ties  by  defendant's  employees,  and  did  escape  from  the 
defendant's  right  of  way  onto  adjoining  ground ;  it  being, 
however,  vigorously  disputed  whether  both  of  said  fires  did 
not  die  out  before  reaching  any  of  the  plaintiffs'  lands,  and 
whether  there  were  not  other  fires,  of  which,  in  the  latter 
part  of  July,  there  were  several  in  that  region  of  country, 
which  in  fact  caused  the  damage,  either  of  themselves  or  by 
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intercepting  and  joining  with  the  fires  originated  by  the 
defendant. 

After  an  extended  trial,  had  in  1897,  plaintiffs  recovered 
a  verdict  of  $2,216.65  for  damage  to  timber,  which  defend- 
ant moved  to  set  aside  for  errors  upon  the  trial  and  also 
because  contrary  to  the  law  and  the  evidence,  which  motion 
was  denied.  The  defendant  moved  to  require  the  complaint 
to  be  made  more  definite  and  certain,  accompanying  the 
motion  by  an  affidavit  pointing  out  that  several  fires  had 
originated  along  its  right  of  way,  of  which  it  had  more  or 
less  knowledge,  among  them  the  two  fires  afterwards  relieil 
on  by  the  plaintiffs,  and  asserting  that  each  of  said  fires 
would  require  the  attendance  of  a  considerable  number  of 
different  witnesses  not  required  for  either  of  the  others. 
That  motion  was  overruled,  and  a  written  exception  thereto 
filed,  but  neither  the  motion,  order,  nor  exception  was  in- 
cluded in  the  bill  of  exceptions  which  has  been  settled  in 
the  case. 

The  assignments  of  error  are:  (1,  2)  denial  of  the  mo- 
tion to  make  the  complaint  definite  and  certain;  (3)  refusal 
of  instruction  excluding  from  the  consideration  of  the  jury 
any  damage  claimed  to  result  from  the  fire  at  mile-post  No. 
173;  (4)  refusal  of  requested  instruction  as  to  certainty  of 
evidence;  (5)  refusal  to  direct  a  verdict  in  favor  of  the  de- 
fendant as  to  the  damage  to  timber  lands;  and  (6)  denial  of 
defendant's  motion  for  a  new  trial. 

Alfred  H.  Bright^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Caie^  Sanbarnj 
Zamoreux  (6  Park,  and  oral  argument  hy  A.  W.  Sariborn. 

The  following  opinion  was  filed  December  15, 1899: 

DoDOE,  J.  1.  The  first  and  second  assignments  of  error 
are  alleged  upon  the  refusal  of  the  court  to  require  plaintiffs 
to  make  complaint  more  definite  and  certain  as  to  the  place 
or  places  where  originated  the  fires  which  were  claimed  to 
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have  injured  plaintiflfs'  lands,  the  specific  acts  of  negligence 
charged  to  defendant,  and  the  course  pursued  by  a  certain 
fire  started  July  7.  While  it  may  well  be  that  the  com- 
plaint should  have  been  more  definite  as  to  some  of  these 
matters,  and  plaintiffs  could  have  made  it  so  if  they  had 
knowledge  enough  to  justify  them  in  commencing  suit  at 
all,  yet  it  must  be  noted  that  these  orders  now  complained 
of,  and  the  exceptions  thereto,  are  not  brought  into  the 
record  by  the  bill  of  exceptions.  They  cannot,  therefore, 
be  considered  on  this  appeal,  unless  they  involve  the  merits 
of  the  action  and  necessarily  affect  the  judgment.  Sec. 
3070,  Stats.  1B98;  Tronson  v.  Union  L.  Co.  38  Wis.  202; 
HewiU  V.  FoUett,  51  Wis.  264;  DanUev.  Mileni,  88  Wis.  33; 
KdUa*  V.  GUman^  96  Wis.  445;  McCormich  v.  Cleveland^  98 
Wis.  522.  The  orders  in  question  probably  involve  the 
merits,  but  did  they  necessarily  affect  the  judgment?  De- 
fendant's affidavits,  as  also  the  evidence  on  the  trial,  make 
apparent  its  knowledge  of  both  of  the  fires  attempted  to 
be  proved  by  plaintiffs,  and  its  preparation  to  meet  such 
proof.  True,  the  labor  and  expense  of  that  preparation, 
as  also  of  the  trial,  may  well  have  been  enhanced  by  un- 
certainty in  the  complaint,  but  this  is  not  enough.  Not 
every  order  which  affects  the  trial  or  a  party's  convenience 
necessarily  affects  the  judgment.  We  find  it  impossible  to 
say  from  this  record  that  the  same  judgment  might  not 
have  been  reached  upon  an  entirely  certain  and  specific  com- 
plaint. The  orders  in  question,  therefore,  did  not  neces- 
sarily affect  it,  and  the  error,  if  any,  is  not  before  us  for  re- 
view. 

2.  The  third,  fifth,  and  sixth  assignments  of  error  present 
the  question  whether  there  was  any  evidence  which,  upon 
the  most  favorable  consideration,  and  with  every  reasonable 
inference  resolved  in  plaintiffs'  favor,  might  have  justified 
the  jury  in  finding  that  the  two  several  fires  reached  and 
destroyed  plaintiffs'  timber.    The  view  of  the  trial  court  is 
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of  much  weight  on  such  question.  MaiUand  v.  Gilbert  P. 
Co.  97  Wis.  476,  491 ;  Zetois  v.  Prien,  98  Wis.  87.  Especially 
forceful  is  such  opinion  upon  a  trial  like  this,  where  much  of 
the  testimony  was  given  with  reference  to  a  map  spread  be- 
fore the  court  and  jury,  and  the  finger  of  the  witness  was- 
almost  as  frequent  a  medium  of  information  as  his  spoken 
words,  and  the  witness's  "Here"  and  "There"  were  ex- 
planatory and  instructive,  while  they  are  so  nearly  meaning- 
less in  the  printed  record.  The  charge,  in  its  multiplicitj" 
of  detail,  leaves  no  doubt  of  the  great  care  exercised  by  the 
trial  court,  nor  of  his  complete  mastery  of  the  very  compli- 
cated evidence  relating,  not  only  to  the  fires  set  by  defend- 
ant, but  to  numerous  other  fires  of  independent  authoi*ship, 
claimed  on  the  one  hand  to  have  intervened  and  at  least 
shared  responsibility  for  plaintiffs'  damage,  while  plaintiflfs^ 
claimed  to  have  established  the  contrary  as  to  each  and  all. 
Careful  study  of  the  record  convinces  us  that  there  is  evidence 
tending  to  prove  plaintiffs'  contention  as  to  each  of  the  fires- 
alleged.  Any  extended  discussion  or  analysis  thereof  would 
serve  no  useful  purpose  here.  As  to  the  so-called  "  raile-^ 
post  No.  173  fire,"  the  testimony  of  Chalker,  Bowen,  and 
Charles  Darrell,  taken  together  and  uncontradicted,  would 
folly  justify  the  conclusion  that  such  fire  continued  from 
defendant's  right  of  way  northeastward,  passed  through 
sections  8,  9,  16,  and  17,  township  36,  range  3  E.,  in  which 
plaintiffs  had  lands  burned,  and  that  it  passed  on  eastwanl, 
towards  other  lands  of  plaintiffs.  While  Darrell's  testimony 
is  somewhat  uncertain  as  to  the  date  when  he  first  saw  this 
fire,  and  whether  it  was  located  at  the  mile  post  or  further 
east,  the  testimony  of  Chalker  fixes  the  time,  and  that  of 
both  Chalker  and  Bowen  refutes  the  existence  of  any  other 
than  the  mile-post  fire  in  the  direction  and  at  the  time  of 
Darrell's  observation.  Peter  Anderson  and  John  W.  Emer- 
son also  give  testimony  justifying  conclusion  of  identity  of 
the  fire  as  to  which  Chalker  aud  Darrell,  and  indeed  many 
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others,  testify,  with  that  set  by  defendant  at  the  mile  post* 
As  to  whether  this  fire  was  extinguished,  or  was  intercepted 
by  others,  there  is  a  mass  of  conflicting  testimony,  which 
was  fairly  submitted  to  the  jury,  within  whose  province  it 
especially  belonged.  "We  cannot  say  that  the  trial  court 
erred  in  refusing  to  exclude  this  fire  from  the  consideration 
of  the  jury. 

The  efficiency  of  the  fire  originated  by  defendant  just  east 
of  Clifford  to  damage  plaintiffs'  timber  in  section  30,  town- 
ship 36,  range  4  E.,  is  supported  by  the  direct  testimony  of 
several  witnesses  to  personal  observation  and  knowledge, 
and  of  many  to  facts  supporting  the  inference,  and  it  is  de- 
nied by  testimony  of  others  who  put  squarely  in  dispute  facts 
testified  to  by  plaintiffs'  witnesses;  but  if  the  jury  credited 
the  testimony  offered  by  plaintiffs,  they  might  well  have 
found,  as  they  did,  both  as  to  the  fact  and  amount  of  dam-^ 
age  attributable  to  this  fire.  It  would  needlessly  and  very 
greatly  extend  this  opinion  to  take  up  this  conflicting  evi- 
dence here  in  detail.  That  was  done  between  counsel  and 
the  trial  court,  and  we  concur  in  the  conclusion  here  reached 
that,  wherever  the  preponderance  of  evidence  may  have 
been,  the  testimony  of  the  plaintiffs'  witnesses  was  not  so- 
incredible  nor  so  antagonized  by  any  undisputed  conditions 
or  circumstances  that  it  could  not  support  a  verdict 

Appellant  assigns  error  upon  the  refusal  of  the  following 
instruction:  "It  appears  by  the  uncontradicted  evidence 
that  an  extensive  fire,  for  which  the  defendant  is  not  respon- 
sible, and  whose  origin  is  unknown,  was  working  southeast- 
erly towards  section  30,  and  that  such  fire  might  have  reached 
the  lands  of  the  plaintiffs  in  said  section,  and  burned  over 
the  same,  independently  of  the  fire  charged  to  the  defend- 
ant. If  the  jury  believes,  from  all  the  evidence,  that  the  fire 
set  by  the  section  men  did  run  north  over  some  of  the  lands, 
of  the  plaintiffs  in  section  30,  and  the  jury  believes  that  the 
northwest  fire  also  burned  over  some  of  the  lands  in  said 
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section  before  such  other  fire  reached  them,  and  the  jury  is 
unable  to  saj  from  the  evidence  what  lands  were  so  burned 
over  by  the  fire  set  by  the  section  men,  or  is  unable  to  as- 
certain with  reasonable  certainty  the  amount  of  damage 
done  to  such  lands  burned  over  by  said  last-mentioned  fire, 
the  plaintiffs  cannot  recover  for  any  injury  to  said  section 
30."    Two  sufficient  reasons  exist  why  this  refusal  cannot  be 
reversible  error:  First,  because  the  instruction  requested  is 
itself  erroneous,  in  asserting  that  the  uncontradicted  evidence 
established  the  presence  of  a  fire  to  the  northwest  of  section 
30,  township  36,  range  ^^for  which  the  defendant  was  not  re- 
sponsiblej  and  which  might  have  extended  into  said  section 
30.     This  assertion  is  predicated  upon  the  same  argument  as 
is  the  contention  that  there  was  no  evidence  to  carry  to  the 
jury  the  question  of  the  efficiency  of  the  mile-post  fire  for 
any  of  plaintiffs'  damage.   The  fire  referred  to  by  appellant 
as  possibly  invading  section  30  was  discovered  by  bark  peel- 
ers at  work  in  sections  14  and  24,  township  36,  range  3,  to 
the  north  and  west  of  them,  on  and  prior  to  the  26th  day  of 
July.    We  have  already  pointed  out  that  there  was  evidence 
carrying  the  mile-post  fire  through  sections  8,  9, 16,  and  17, 
township  36,  range  3,  and  from  there  on  eastward,  as  early 
as  about  July  20  or  22,  and  the  inference  was  by  no  means 
impossible  that  the  fire  seen  by  the  bark  peelers,  and  which 
finally  drove  them  out  of  their  camps,  was  this  same  fire, 
responsibility  for  which  was  not  conclusively  removed  from 
the  defendant.    In  order  to  constitute  its  refusal  error,  a  re- 
quested instruction  must  be  correct,  so  that  the  court  can 
properly  give  it  without  change.  Sec.  2853,  Stats.  1898.  The 
second  reason  why  the  refusal  of  this  instruction  was  not 
error  is  that  the  rule  of  law  therein  attempted  to  bo  stated 
as  a  guide  to  the  jury  was  sufficiently  and  correctly  given  in 
the  general  charge.    Scruth  Milwaukee  B.  11.  Co.  v.  JSartCy  95 
"Wis.  592;  National  Bank  v.  Illinois  <&  W.  L.  Co.  101  Wis. 
24Y.   The  court  instructed  the  jury :  "  If  the  evidence,  fairly 
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oonsidered,  leaves  this  matter  in  doubt,  so  that  you  are  left 
to  guess  or  conjecture  as  to  whether  the  fire  from  defend- 
ant's right  of  way  or  some  other  fire  caused  the  damage 
complained  of,  there  can  be  no  recovery  for  the  plaintiffs  by 
reason  thereof,  and  your  verdict  upon  that  issue  must  be  for 
the  defendant."  This  was  the  whole  gist  and  substance  of 
the  instruction  requested,  namely,  that  the  jury  must  find 
from  evidence  that  the  damage  was  caused  by  a  fire  for 
which  the  defendant  was  responsible,  and,  if  their  conclu- 
sion to  that  effect  could  be  only  the  result  of  conjecture  or 
guess,  they  could  not  allow  the  damages.  It  was  not  neces- 
sary for  the  court  to  indulge  in  repetition  of  this  instruction 
by  applying  it  to  the  several  places  where  damage  was 
claimed  to  have  occurred,  or  to  any  of  them. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. —  Judgment  aflBrmed. 

Bardeen,  J.,  took  no  part. 

A  motion  for  rehearing  was  submitted  on  the  briefs  of 
Alfred  II,  Bright^  attorney,  and  M.  B.  Koon  and  H.  B.Dike^ 
of  counsel,  for  the  motion,  and  on  that  of  CaiSy  Sa/nbom^  Lam- 
oreux  iSk  Park^  contra. 

The  motion  was  denied  February  27, 1900. 


Bbulet,  Plaintiff  in  error,  vs.  Gaevin,  Defendant  in  error,    los  ^m\ 

106    fiOil 

December  16, 1899  —  February  jP7, 1900,  106        626 

848tti   889 

Real  property:  Parol  license  to  cut  timber:  Revocation:  Statute  of    SJJJ^l?? 
frauds:  Land  contract:  Attorney  and  client:  Privileged  communi' 
cations. 

1.  A  highway  having  been  laid  out  over  L.'8  lands,  G.,  with  whom  the 
town  authorities  had  contracted  to  clear  the  same,  made  an  oral 
contract  to  purchase  the  timber  standing  thereon  from  L,  and  paid 
Vol.  105—40 
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part  of  the  purchase  price.  Before  6.  cut  the  timber,  L.  executed 
a  written  contract  agreeing  to  convey  an  undivided  half  to  B., 
who  thereupon  took  possession  of  the  logs  cut  from  the  highway 
by  G.  In  an  action  by  G.  for  the  conversion  of  the  logs  by  B.^ 
held,  that  while  the  contract  between  G.  and  L.  was  void  under 
the  statute  of  frauds,  it  was  effective  as  a  parol  license  to  cut  the- 
timber,  and  the  title  to  the  timber,  cut  in  reliance  upon  such  license^ 
prior  to  its  revocation,  would  vest  in  G. 

2L  The  licensee's  authority  to  go  upon  the  land  terminating  with  th» 
expiration  of  the  licensor's  estate,  the  written  contract  for  the  sale 
of  the  undivided  half  of  the  land  made  by  L.  with  B.,  pnor  to  the 
cutting  by  G.,  operated  as  a  revocation  of  G.'s  license  i>ro  tanta 

8.  The  reservation  in  such  contract  of  the  title  to  the  timber  in  L. 
until  the  purchase  money  was  paid  simply  amounted  to  a  mort* 
gage  security,  and  gave  no  right  to  K  to  dispose  of  the  timber  to 
others  or  do  anything  with  it  save  to  resort  to  it  to  enforce  pay- 
ment of  the  purchase  money. 

4  In  order  to  entitle  a  client  to  the  statutory  privilege  under  sea  4076, 
Stats.  1898,  as  to  communications  with  his  attorney,  it  is  not  ab- 
solutely essential  that  a  foe  should  be  paid  or  that  there  should  b» 
an  actual  retainer. 

Error  to  review  a  judgment  of  the  circuit  court  for  Clark 
county:  James  O'Neill,  Circuit  Judge.  Modified  and  of- 
JirTued. 

This  is  an  action  brought  by  Garvin  against  Brvley  for 
the  alleged  conversion  of  a  quantity  of  logs  on  or  about  the 
15th  day  of  January,  189Y.  The  taking  of  the  logs  by 
Bruley  was  admitted,  and  the  question  at  issue  was  simply 
as  to  the  ownership  of  the  logs. 

Garvin  claimed  title  to  the  logs  upon  evidence  tending 
to  show  the  following  facts:  That  in  the  year  1896,  and 
prior  thereto,  Jesse  Lowe  and  Thomas  Lowe  owned  two- 
forties  of  land  in  Clark  county,  "Wisconsin,  adjoining  each 
other;  that  in  the  month  of  March,  1896,  a  road  was  laid 
out  by  the  town  authorities  upon  the  line  between  said  for- 
ties, and  that  in  June,  1896,  Garvin  made  a  verbal  contract 
with  the  town  to  cut  down  the  timber  in  said  highway  and 
clear  the  same;  that  after  making  said  contract  he  made  a 
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verbal  contract  with  the  two  Lowes  to  purchase  the  timber 
then  standing  in  said  new  highway,  and  paid  a  part  of  the 
purchase  price  thereof;  that,  at  the  time  said  last-named 
contract  was  made,  he  had  entered  upon  said  highway,  and 
had^underbrushed  a  part  of  it;  that  he  continued  to  work 
thereon  clearing  said  highway,  and  cut  down  the  trees  from 
which  the  timber  in  dispute  here  resulted  on  the  28th  day 
of  December,  1896;  that  he  had  no  notice  1;hat  BruLey 
claimed  any  rights  in  said  timber  until  after  ^he  same  had 
been  converted  into  logs;  and  that  Bruley  took  possession 
of  the  logs  and  converted  them  in  January,  1897. 

The  evidence  on  the  part  of  Bruley  tended  to  show  that 
he  made  a  written  contract  with  Jesse  Lowe  for  the  pur- 
chase of  an  undivided  half  of  both  forties  December  8, 1890, 
and  about  the  same  time  made  a  verbal  contract  with 
Thomas  Lowe  for  the  purchase  of  the  other  undivided  half 
of  said  land,  and  paid  the  sum  of  $400  of  the  purchase 
money,  and  was  given  possession  of  the  land;  that  the  writ- 
ten contract  provided  for  the  payment  of  the  balance  of  the 
purchase  money  within  six  months  from  December  8^  1896, 
and  the  delivery  of  the  deed  upon  such  payment,  and,  fur- 
ther, that  the  title  of  the  timber  on  said  lands  should  remain 
in  Lowe  until  the  purchase  money  was  fully  paid ;  that,  in 
pursuance  of  said  written  and  oral  contracts,  Brvley  took 
possession  of  the  land,  and  combienoed  logging  the  timber 
thereon,  as  early  as  the  15th  day  of  December,  1896;  that 
on  the  29th  of  December,  1896,  the  two  Lowes  executed 
warranty  deeds  of  said  lands  to  Bruley;  and  that  he  {Brul'ey) 
had  no  information  of  the  laying  out  of  said  highway,  or  that 
Oarvin  claimed  any  interest  in  the  timber  thereon,  at  the 
time  he  contracted  for  said  lands,  nor  at  the  time  when  he 
went  into  possession  thereof  and  began  logging  the  same. 

There  was  a  special  verdict  found  by  the  jury  as  follows: 
"  (1)  Were  Thomas  and  Jesse  Lowe  in  the  year  1896,  and 
prior  to  the  time  when  they  made  a  bargain  and  sale 
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thereof,  the  owners  of  the  southwest  quarter  of  the  south- 
east quarter  of  section  17,  and  the  northwest  quarter  of 
the  northeast  quarter  of  section  20,  in  township  No.  25 
north,  of  range  No.  1  east,  in  Clark  county,  Wisconsin  ? 
Answered  hy  the  cov/rt  upon  the  undisputed  evidence:  ^Yes. 
(2)  Did  the  plaintiff  in  the  summer  of  1896  make  a  parol 
contract  with  Thomas  Lowe  and  Jesse  Lowe  to  sell  to  the 
plaintiff  the* timber  on  the  right  of  way  or  highway  on  the 
lands  described  in  the  answer?  A.  Yes.  (3)  Did  the  plaint- 
iff, pursuant  to  said  parol  contract,  thereafter  cut  the  tim- 
ber for  which  this  action  is  brought?  A.  Yes.  (4)  Did 
the  plaintiff  have  notice  that  the  land  upon  which  said  tim- 
ber was  cut,  or  the  timber  thereon,  had  been  sold,  or  con- 
tracted to  be  sold,  to  the  defendant,  Bruley ^  prior  to  cutting 
the  same?  A.  No.  (5)  Was  the  plaintiff  notified  by  either 
Thomas  Lowe  or  Jesse  Lowe  not  to  cut  said  timber  prior  to 
cutting  the  same?  A.  No.  (6)  Was  the  plaintiff  notified 
by  the  defendant,  Bruley^  after  he  had  made  a  contract  for 
the  purchase  of  said  land  or  timber,  not  to  cut  said  timber, 
prior  to  cutting  the  same?  A,  No.  (7)  What  was  the 
value  of  such  of  the  timber  cut  by  the  plaintiff  as  was  taken 
by  the  defendant,  at  the  time  and  place  when  it  was  so 
taken?  A.  $80.93J.  (8)  How  much  is  the  interest^  at  six 
per  cent.,  on  the  sum  so  found  to  be  the  value  of  said  tim- 
ber, from  the  date  when  taken  to  the  time  of  this  verdict? 
A.  $7.20." 

Upon  this  verdict  judgment  was  rendered  in  favor  of 
Garvin  for  $88.13  damages  and  $124.77  costs,  and  Bruley 
sued  out  a  writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by.«7.  R.  Stur- 
devant  cfe  Son  and  Chas.  F.  Grow^  and  oral  argument  by 
J.  R,  Sturdevant. 

For  the  defendant  in  error  there  was  a  brief  by  Z.  2f. 
Sturdevant  and  R.  F.  Kountz^  and  oral  argument  by  2£t, 
Sturdevant. 


Wis.]  JANUAKY  TEEM,  1900.  629 

Bruley  vs.  Garvin. 

"WiNsiiOw,  J.  Examination  of  the  evidence  convinces  ns 
that  the  findings  of  the  jury  are  sufficiently  supported  by 
the  evidence,  and  the  main  question  to  be  decided  is  whether 
these  findings,  in  connection  with  the  undisputed  facts,  jus- 
tify the  judgment  rendered.  Garvin  attempted  to  purchase 
the  timber  by  parol,  and  paid  part  of  the  purchase  money, 
and  agreed  to  pay  the  balance  at  a  future  time.  While  this 
contract  was  void  under  the  statute  of  frauds  because  it  was 
a  contract  for  the  sale  of  an  interest  in  real  estate,  it  was 
still  effective  as  a  parol  license  to  cut  timber,  which  was  good 
until  revoked;  and  the  title  to  timber  cut  in  reliance  upon 
such  license,  prior  to  revocation  thereof,  would  vest  in  Gar- 
vm.  Marsh  v.  BeUeWy  45  Wis.  36 ;  LiUie  v.  Dunbar^  62  Wis* 
198.  So  the  question  simply  is  whether  the  license  was  re- 
voked before  Oarvin  cut  the  timber  and  converted  it  into 
personal  property.  There  was  no  revocation  by  notice.  The 
license  had  been  executed  by  cutting  the  timber  before  any 
notice  of  revocation  was  given.  But  it  is  claimed  that  the 
written  contract  of  sale  of  an  undivided  half  of  the  land 
made  by  Bruley  with  Jesse  Lowe  December  8,  and  prior 
to  the  cutting  of  the  timber,  operated  as  a  revocation  of  the 
license  jpro  tanto.  It  is  difficult  to  see  how  this  conclusion  can 
be  escaped.  A  parol  license  to  cut  timber  on  the  licensor's 
land  is  simply  authority  to  do  certain  acts  upon  another's 
lands.  Being  founded  in  personal  confidence,  it  is  not  as- 
signable, and  it  is  gone  if  the  licensor  deed  the  land  to  an- 
other, or  if  either  party  die.  ThoemJte  v.  Fiedler^  91  Wis. 
386;  JVorthern  F.  R.  Co.  v.  Paine,  119  IT.  S.  561.  The  au- 
thority is  ended  by  the  transfer  of  the'  title  or  by  the  fact 
of  death,  and  no  notice  thereof  is  necessary.  The  estate 
of  the  licensor  is  gone,  and  the  licensee's  authority  to  go 
upon  the  land  necessarily  expires  with  the  expiration  of  the 
licensor's  estate.  1  Sugden,  Yendors  (8th  Am.  ed.),  177, 
note  1;  2  Am.  Lead.  Cas.  550,  note  to  Prince  v.  Case.  So, 
had  Jesse  Lowe  deeded  one  half  of  the  land  to  Bruley  prior 
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to  the  cutting,  instead  of  making  a  contract  to  convey  the 
same,  there  is  no  doubt  that  the  license  would  have  been 
thereby  revoked  as  to  an  undivided  half  of  the  timber.  But 
the  contract  to  convey  vested  in  Brvley  the  beneficial  title 
to  the  land  and  timber,  as  between  him  and  his  grantor,  and 
divested  the  grantor  of  all  right  to  dispose  of  the  timber 
thereafter.  In  other  words,  the  grantor's  power  over  the 
timber  was  gone.  So  the  same  condition  which  terminates 
the  license  in  case  of  transfer  by  deed  is  present  in  case  of  a 
valid  contract  of  sale,  and  the  effect  upon  the  unexecuted 
license  must  be  the  same.  It  is  true  that  in  the  present  case 
the  title  to  the  timber  was  by  the  contract  reserved  in  the 
grantor  until  the  purchase  money  should  be  fully  paid.  But 
this  reservation  of  title  was  simply  to  secure  the  payment 
of  the  purchase  money.  The  contract  provided  in  express 
terms  that  Brvley  should  enter  on  the  land  and  cut  and 
manufacture  the  timber,  and,  upon  payment  of  the  purchase 
price,  should  receive  a  warranty  deed  of  the  property.  The 
reservation  of  title  in  the  timber  simply  amounted  to  a  mort- 
gage security,  and  gave  no  right  to  Lowe  to  dispose  of  the 
timber  to  others,  or  do  anything  with  it  save  to  resort  to  it 
to  enforce  payment  of  the  purchase  money.  We  conclude 
that,  so  far  as  the  undivided  half  of  the  timber  formerly 
owned  by  Jesse  Lowe  is  concerned,  Garvin^a  license  was  ter- 
minated prior  to  the  cutting  thereof,  and  hence  that  Bmdey 
became  the  owner  of  that  half.  As  to  the  other  half  of  the 
timber,  there  was  no  valid  contract  to  convey  the  same 
made  before  the  timber  was  cut;  and,  the  jury  having  found 
that  no  notice  of  revocation  of  the  license  was  given  prior 
to  the  cutting,  the  license  was  fully  executed  prior  to  revo- 
cation, and  Brvley  acquired  no  title  thereto. 

One  question  arises  upon  the  rulings  on  evidence.  The 
plaintiff  in  error  (defendant  below)  called  as  a  witness  Judge 
E.  B.  Salter,  the  county  judge  of  Clark  county  and  a  mem- 
ber of  the  bar,  and  endeavored  to  prove  a  conversation  had 
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by  him  with  Garvin  upon  a  railway  train  in  December, 
1896,  with  reference  to  his  rights  in  the  timber  in  question. 
This  testimony  was  ruled  out  upon  objection  upon  the 
ground  that  it  was  a  privileged  communication  under  sec. 
4076,  Stats.  1898.  It  appeared  by  answers  to  preliminary 
questions  that  Judge  Salter  understood  that  Garvin  stated 
the  facts  to  him  because  he  knew  he  (Salter)  was  an  attor- 
ney, and  would  give  him  an  opinion;  that  a  lawsuit  was 
contemplated  about  the  matter;  that  he  gave  his  opinion  to 
Garvin  after  hearing  his  statement;  that  he  supposed  Gar- 
vin was  seeking  his  advice,  but  that  he  was  not  retained, 
and  received  no  fee;  and  that  Garvin  was  not  his  client. 

While  the  question  as  to  the  admissibility  of  this  evidence 
is  not  free  from  difficulty,  we  think  the  ruling  of  the  court 
was  correct.  In  torder  to  entitle  a  client  to  the  statutory 
privilege,  it  is  not  absolutely  essential  that  a  fee  should  be 
paid,  or  that  there  should  be  an  actual  retainer.  The  exclu- 
sion of  the  evidence  is  founded  upon  public  policy,  in  the 
furtherance  of  justice,  to  the  end  that  a  man  may  have  free 
and  unrestrained  communication  with  his  legal  adviser. 
There  can  be  no  reasonable  doubt  that  Salter  was,  for  the 
time  being,  Garvifi^s  legal  adyiser.  Garvin  unquestionably 
sought  him  and  stated  his  case  to  him  in  his  professional 
-capacity,  in  order  to  get  legal  advice  thereon.  The  subject 
is  quite  fully  treated  in  the  case  of  Bacon  v,  Frisbie^  80  N.  Y. 
394,  where  a  similar  conclusion  was  reached  under  circum- 
stances almost  identical  with'  those  now  before  us.  Crisler 
V,  Garlandj  11  Smedes  &  M.  136,  49  Am.  Dec.  49;  3  Jones, 
Ev.*§  767^  and  notes. 

Some  exceptions  are  taken  to  portions  of  the  charge.  We 
have  examined  them  and  find  no  prejudicial  error.  They 
are  not  deemed  of  sufficient  importance  to  require  treatment 
;at  length. 

Upon  the  verdict  and  undisputed  facts,  Garvin  should 
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have  had  judgment  for  one  half  the  damages  found,  to  wit^ 
$44.06. 

By  the  Court — As  to  the  sum  of  $44.06,  the  judgment  ia 
aflSrmed,  and  the  remainder  of  the  judgment  is  reversed, 
and  the  cause  is  remanded  with  directions  to  allow  the 
plaintiff  in  error  to  tax  his  costs  in  the  trial  court  and  enter 
judgment  therefor  against  the  defendant  in  error.  The 
plaintiff  in  error  will  be  allowed  to  tax  the  clerk's  fees  ivt 
this  court,  and  his  necessary  disbursements  for  printing,  but 
no  other  costs  in  this  court  are  to  be  taxed. 

Mandate  modified  on  motion,  March  21, 1900,  as  follows:: 

By  the  Cov/rt. —  Judgment  modified  by  striking  from  the 
damage  the  sum  of  $44.06,  and  as  so  modified  affirmed. 
Plaintiff  in  error  will  be  allowed  to  tax  the  clerk's  fees  ia 
this  court  and  necessary  disbursements  for  printing  but  no> 
other  costs. 


The  Congbbgation  of  the  Immaoulatb  CoNOKPnoif  of  Bab- 
TON,  Washington  County,  Wisconsin,  Bespondent,  vs. 
Hellstsbn,  Appellant. 

February  t — February  £7, 1900. 

Appeal:  Jurisdiction  after  appeal:  Trial  court:  Transmisiion  of  rec- 
ord: Laches, 

1.  Where  an  undertaking  has  been  given  to  stay  execution,  and  a  party 
has  perfected  an  appeal  to  the  supreme  court  according  to  the  re- 
quirements of  sea  8049,  Stats.  1898,  further  proceedings  upon  the 
judgment  are  stayed,  and  the  appellate  court  is  invested  with  juris- 
diction to  consider  and  entertain  the  appeal  Thereafter  the  trial 
court  cannot  dispose  of  the  case  by  striking  the  notice  of  appeal 
and  undertaking  from  the  files*  on  the  ground  of  appellant's  neg;- 
leot  to  pay  the  clerk's  fees  for  transmitting  the  record  to  the  appeU 
late  court 
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3.  Where  an  appeal  to  the  supreme  court  has  been  duly  perfected,  if 
the  clerk  of  the  trial  court  fails  or  neglects  to  cause  proper  returns 
to  be  made  to  the  appellate  court  within  twenty  days,  it  is  the  ap- 
pellant's duty,  under  sec.  3050,  Stata  1898,  and  Supreme  Court  Rule 
V,  to  apply  for  an  order  or  process  to  compel  such  performance. 

8.  The  supreme  court  will  not  exercise  its  power  to  recall  processes, 
issued  after  an  appeal  has  been  duly  perfected,  and  restore  the 
former  condition  of  things,  where  the  appellant  has  been  guilty  of 
laches  in  failing  to  have  proper  returns  to  the  appellate  court 
seasonably  made  and  thereafter  allowing  two  terms  of  the  supreme 
court  to  pass  without  applying  for  relief. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county:  James  J.  Dick,  Circuit  Judgei  The  appel- 
lant moved  in  this  court  for  an  order  to  recall  an  execution 
and  writ  of  restitution  issued  after  the  appeal  had  been  per- 
fected, and  to  restore  the  money  collected  and  the  posses- 
sion of  the  property  in  dispute.    Motion  denied. 

The  facts  are  stated  in  the  opinion. 

For  the  motion  there  was  a  brief  by  Eaton  db  ZewiSy  and 
oral  argument  by  M,  H.  Eaton. 

P.  CMeara^  contra. 

Babdeen,  J.  This  action  was  commenced  in  justice's 
court  of  Washington  county,  appealed  to  the  circuit  court, 
and  taken  on  change  of  venue  to  Waukesha  county.  On 
October  14,  1897,  judgment  was  entered  against  defendant, 
and  notice  of  entry  thereof  was  served  on  the  19th.  On 
March  15, 1898,  the  court  made  an  order  fixing  the  amount 
of  the  undertaking  to  be  given  by  defendant  to  stay  execu- 
tion on  appeal.  On  March  25, 1898,  defendant  served  a  no- 
tice of  appeal,  with  a  proper  undertaking  to  stay  execution^ 
upon  the  plaintiff's  attorney,  and  upon  the  following  day  on 
the  clerk  of  the  couBt,  but  failed  to  pay  the  fees  necessary 
to  secure  their  transmission  to  this  court.  On  May  6, 1898, 
the  trial  court  made  an  order,  upon  plaintiff's  motion,  re- 
quiring defendant  to  pay  the  clerk  two  dollars  for  his  fees 


634  SUPREME  COURT  OF  WISCONSIN.         [105 

Congregation  of  Immaculate  Conception  of  Barton  v&  Hellstem. 

for  transmitting  the  papers  to  this  court,  within  ten  days, 
with  costs  of  motion,  and,  in  case  of  failure  so  to  do,  that  his 
notice  of  appeal  and  undertaking  be  stricken  from  the  files. 
The  order  also  required  the  defendant  to  restore  certain  ex- 
hibits in  his  possession  to  the  files,  and  provided  that,  upon 
failure  to  perform  as  stated,  the  judgment  roll  should  be 
sent  back  to  Washington  county.  Defendant  having  failed 
to  comply  with  the  terms  of  said  order,  the  clerk  returned 
the  papers,  as  directed  by  said  order,  about  May  23.  There- 
upon an  execution  to  collect  the  costs  on  said  judgment  was 
-duly  issued  on  May  28,  and  placed  in  the  hands  of  the 
sherijff.  At  a^out  the  same  time  a  writ  requiring  the  sheriff 
to  oust  the  defendant  from  the  premises  in  dispute,  and  give 
possession  thereof  to  the  plaintiff,  was  placed  in  his  hands. 
The  sheriff  immediately  proceeded  to  collect  the  amount  due 
on  the  execution,  and  to  execute  the  commands  of  the  writ 
of  restitution.  The  motion  papers  further  show  that  some 
time  in  the  latter  part  of  May  defendant  paid  the  clerk  at 
Waukesha  the  two-dollar  fee  required  for  transmitting  the 
papers  to  this  court,  but  which  sum  was  returned  to  him  be- 
cause the  papers  had  been  returned  to  Washington  county. 
On  February  2, 1900,  the  defendant  filed  in  this  court  an 
affidavit  setting  out  the  facts  as  stated,  and  asks  this  court 
to  recall  the  execution  and  writ  of  restitution  .mentioned, 
and  to  restore  the  money  collected  and  possession  of  the 
property  in  dispute. 

There  can  be  no  room  to  doubt  the  fact  that,  when  defend- 
ant served  his  notice  of  appeal  and  undertaking,  he  had  per- 
fected his  appeal  according  to  the  requirements  of  sec.  3049, 
Stats.  1898.  This  had  the  effect,  also,  of  staying  all  further 
proceedings  upon  the  judgment.  Sec.  3066.  Tilley  v.  Wash- 
bunij  91  Wis.  105.  Upon  the  service  and  filing  of  such  no- 
iice  and  undertaking,  this  court  became  invested  with  juris- 
diction to  consider  and  entertain  the  appeal  when  it  came 
iere.    JSdton  v.  Manitowoc  Co.  42  Wis.  317.     Sec.  3050  pro- 
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vides-that  when  the  appeal  has  been  perfected  the  clerk 
shall  forthwith  transmit  the  papers  to  this  court,  at  the  ex- 
pense of  the  appellant  Rule  V  of  this  court  requires  the 
appellant  to  cause  the  proper  return  to  be  made  within 
twenty  days  after  perfecting  his  appeal,  and,  if  he  fails  to 
do  so,  the  opposite  party  may  make  a  motion  in  this  court 
to  dismiss.  The  defendant  failed  to  cause  the  proper  return 
to  be  made  within  the  time  specified,  and  no  return  has  yet 
been  made  to  this  court.  His  duty  to  cause  the  proper  re- 
turn to  be  made  is  imperative.  If  the  officers  in  the  court 
below  fail  or  neglect  to  perform  their  duty  in  this  respect, 
it  is  his  duty  to  apply  to  the  proper  authority  for  an  order 
or  process  to  compel  such  performance.  His  neglect  to  move 
in  this  matter  is  inexcusable.  He  neglected  to  pay  the  neces- 
sary fees  for  more  than  two  months.  In  the  meantime  the 
court  below  called  his  attention  to  his  shortcomings  by  the 
order  of  May  6.  By  that  order  the  court  sought  to  strike 
the  notice  of  appeal  and  undertaking  from  the  files, —  a  pro- 
ceeding entirely  without  precedent  or  legal  foundation.  This 
court  is  willing  that  its  burdens  may  be  lightened  in  any 
legitimate  way,  but  it  cannot  recognize  the  right  of  the 
lower  court  to  dispose  of  cases  that  have  been  removed  to 
this  court  in  the  way  pointed  out  by  statute.  This  same 
order  provided  that,  in  case  defendant  did  not  cause  the 
proper  return  to  be  made,  the  judgment  roll  should  be  sent 
back  to  the  county  where  the  case  originated,  for  enforce- 
ment. The  papers  were  sent  back,  execution  was  issued, 
and  possession  of  the  premises  in  dispute  taken  from  defend- 
ant and  given  the  plain tiflf.  In  the  meantime  two  terras  of 
this  court  have  passed,  and  the  defendant  has  remained 
<juiescent.  Without  having  caused  a  proper  return  to  be 
made  to  this  court,  he  asks  that  the  execution  and  writ  of 
restitution  be  recalled,  and  that  he  be  restored  to  his  former 
possession.  His  delay  in  the  matter  shows  a  want  of  good 
faith  in  prosecuting  his  appeal.  This  court  has  undoubtedly 
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the  power,  in  proper  cases,  to  recall  processes  that  have  beea 
issued,  and  restore  the  former  condition  of  things,  upon  such 
terms  and  conditions  as  are  just  and  equitable  (TiUey  v. 
Washburn^  91  Wis.  106),  but  it  will  decline  to  exercise  it 
when  the  laches  have  been  so  great,  and  the  delay  so  inex- 
cusable, as  in  this  case. 
By  the  Court. —  The  motion  is  denied,  with  |10  costs. 


Baipe,  Eespondent,  vs.  Gobbbll  and  another,  Appellants. 

Fdyruary  t — February  f7, 1900. 

Findings  by  referee:  Beview  an  appeal:  Exertions:  Master  and  servant: 
Compensation:  Deductions  for  absences:  Consideration, 

1  General  exceptions  to  the  court's  order  of  confirmation  of  a  referee^s 
report  are  sufficient  to  enable  the  appellate  court  to  review  specific 
exceptions  taken  to  the  referee's  findings,  subject  to  the  rule  that 
the  appellate  court  will,  in  its  discretion,  refuse  such  review  where 
exceptions  to  the  report  are  numerous,  and  it  is  uncertain  what 
disposition  the  trial  court  may  have  made  of  some  of  them,  and, 
in  such  case,  the  judgment  will  be  reversed  with  directions  to  the 
court  below  to  pass  speoificallj  on  the  exceptions. 

2.  Under  a  contract  of  hiring  for  a  specified  term,  in  the  absence  of  an 
express  stipulation  or  custom,  the  employee  is  not  entitled  to  com* 
pensation  for  time  lost  without  fault  of  either  party.  Right  to 
deduct  for  absence  will  not  be  lost  merely  by  payment  of  the  stip- 
ulated salary  at  stated  perioda 

8.  The  surrender  of  the  right  to  deduct  for  absences  is  to  be  inferred 
readily  in  view  of  a  nearly  general  practice  so  to  do,  and  may  be 
predicated  either  on  a  theory  of  settlement,  a  practical  construction 
of  the  contract  by  acts  of  the  parties,  or,  in  the. absence  of  fraud 
or  mistake,  voluntary  payment  of  wages  for  the  lost  time  specific- 
ally, with  the  intention  to  make  it  as  such  and  not  as  a  pa3rment 
generally  on  the  contract 

4  Plaintiff,  employed  by  defendants  for  one  year  on  a  salary  payable 
weekly,  being  absent  for  one  week,  his  salary  was  paid  as  usual; 
with  the  statement  by  one  of  defendants  that  once,  under  like  cir- 
cumstances, he  (defendant)  had  been  deprived  of  his  salary,  but 
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that  he  would  not  treat  plaintiff  sa  Subsequently  defendants 
stated  that  their  accounts  ivere  balanced  by  a  payment  then  made, 
there  being  no  deduction  made  for  plaintiff's  absence.  Held,  that 
the  facts  supported  both  a  practical  oonstruction  of  the  contract 
in  favor  of  plaintiff's  contention,  and  a  voluntary  payment  with- 
out intention  to  make  deductions  for  time  lost,  and  that  defendants 
were  not  entitled  to  withhold  that  payment  from  subsequent  wages 
or  to  recover  it  bacJs  by  suit. 
&  Where  plaintiff  was  engaged  to  work  for  defendants  at  a  stated  sal- 
ary, expense  incurred  in  boarding  defendants,  and  work,  not  con- 
templated in  the  original  contract,  performed  by  plaintiff,  are 
sufficient  consideration  to  support  a  subsequent  agreement  grant- 
ing him  commissions  in  addition  to  his  salary. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwig,  Judge.    AjjUnned, 

On  January  10,  1896,  the  defendants,  having  a  general 
agency  for  the  Iowa  Life  Insurance  Company,  entered  into 
a  written  agreement  with  the  plaintifif  whereby  he  agreed 
for  one  year  to  devote  all  his  time,  energy,  and  ability  in 
working  life  insurance  for  said  company  as  state  agent,  under 
defendants'  direction,  with  headquarters  at  Milwaukee,  pay- 
ing his  own  expenses,  he  to  be  allowed  to  pay  not  exceeding 
twenty  per  cent,  commission  to  parties  assisting  him  in  pro- 
curing business,  or  for  discount  of  notes,  for  which  the  de- 
fendants agreed  to  furnish  him  an  oflSce,  and  to  pay  him  as 
full  compensation  the  sum  of  $75  per  week  each  Saturday 
for  fifty-two  consecutive  weeks,  and  also  a  bonus  of  $100  if 
the  commissions  received  by  the  defendants  as  a  result  of 
plaintifiTs  work  exceeded  a  certain  sum.  It  also  contained 
a  promise  of  future  employment,  with  commissions  on  re- 
newal premiuiis  from  the  business  written  by  him  during 
the  year  of  the  contract.  He  commenced  work  on  January 
17, 1896,  and  ceased  work  at  the  close  of  the  16th  day  of 
January,  1897.  Plaintiff  claims  that  in  February  or  March, 
he  having  found  expenses  heavy,  defendants  being  in  the 
habit  of  making  his  residence  their  hotel  when  they  came 
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to  Milwaukee,  which  was  frequently,  and  the  defendants 
also  calling  on  him  to  devote  much  time  and  attention  to 
the  renewal  of  old  policies,  the  defendants  agreed  further 
that  he  should  have  the  right  to  retain  all  of  the  twenty 
per  cent,  authorized  to  be  expended  for  helpers  and  discount 
which  he  did  not  so  expend.  At  the  time  of  the  making  of 
the  contract  the  plaintiff  was  under  indictment  in  Illinois 
for  an  alleged  offense,  which  necessitated  his  absence  from 
business  for  a  period  of  eight  days  during  the  month  of 
April.  The  defendants  had  no  knowledge  of  this  fact,  but, 
when  the  trial  came  on,  lent  quite  enthusiastic  aid  to  the 
plaintiff  in  his  defense,  advanced  to  him  for  attorney's  fees, 
and  other  expenses  something  over  $200,  sent  him  his  weekly 
salary  for  the  week  while  he  was  in  Illinois,  and  on  April 
29  wrote  him,  assuring  him  of  their  assistance,  saying: 
"  I  found  in  my  litigation  with  the  Home  Insurance  Co; 
that  my  friends  were  all  right  so  long  as  I  had  plenty  of 
money,  and  it  cost  me  $25,000.  I  was  under  salary  with 
the  Mutual  Life  Co.,  but,  the  moment  I  went  into  the  suit,, 
that  was  stopped,  and  I  had  to  look  elsewhere  for  funds. 
The  writer  will  not  treat  you  so.  We  will  treat  you  just 
as  we  will  want  you  to  treat  us  after  this  suit  is  over." 
Upon  the  termination  of  the  trial,  plaintiff  returned  to  Mil- 
waukee, and  continued,  as  before,  through  the  year,  his  sal- 
ary being  paid  weekly,  with  some  deductions  to  apply  on 
the  advances  made  to  him  by  the  defendants,  and  on  De- 
cember 10  a  remittance  was  made  by  letter  to  his  wife, 
saying:  "I  inclose  you  draft  for  $86.67.  This  will  liqui- 
date J/r.  Baip^B  bill  entirely,  and  the  $65  that  I  agreed  to 
allow  him  for  stamps.  See  statement  inclosed  herewith,, 
which  please  receipt  and  return."  Early  in  -the  last  week 
of  the  contract  year  the  defendants  sent  plaintiff  $20.71.  On 
January  2  defendants  first  claimed  that  the  plaintiff  owed 
them  an  additional  week's  work  to  compensate  the  time 
lost  during  the  trial. 
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Plaintiff  sues  to  recover  the  balance  of  $75  for  the  last 
week,  and  $374.17  for  undisbursed  portion  of  the  twenty  per 
cent,  of  premiums  on  insurance  procured  by  him. 

Defendants,  by  their  answer,  denied  performance  of  his 
contract  by  failure  to  work  for  one  week,  and  also  counter- 
claimed  for  the  time  so  lost,  and  for  expenses  incurred  by 
him  in  excess  of  the  twenty  per  cent,  of  premiums  allowed 
by  the  contract. 

The  action  was  referred,  and  the  referee-  filed  so-called 
findings  of  fact:  ^^ First.  That  the  defendants  are  indebted 
to  the  plaintiff  for  his  services  for  the  last  week  of  the  year- 
he  was  in  their  employ  in  the  sum  of  $75.  Second.  I  find 
that  the  defendants  are  indebted  to  the  plaintiff  in  the  sum 
of  $289.14,  the  same  being  the  balance  of  the  twenty  per- 
cent, commission  on  business  written  by  said  plaintiff  not 
used  in  paying  helpers.  .  .  ,  Fifth.  I  find  that  all  the 
items  of  the  defendants'  counterclaim  not  covered  by  the* 
allowance  made  the  defendants  in  the  second  finding  of  fact 
are  not  proven,  and  are,  therefore,  disallowed."  A  total  of 
$343.43  was  found  due. 

Defendants  filed  separate  exceptions  to  these  findings,  and 
to  the  report,  and  moved  to  ftiodify  the  report  by  setting: 
aside  all  of  said  findings  and  the  conclusion  of  law.  The 
plaintiff  moved  for  confirmation.  The  court,  after  hearing 
argument,  made  an  order  confirming  the  report  of  the  ref- 
eree in  all  respects,  to  which  order  the  defendants  excepted 
generally,  whereupon  judgment  was  entered,  from  which 
defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Wheeler  &  Perry j 
and  oral  argument  by  Z.  Q.  Wheeler.  They  contended,  inter 
alia^  that  there  can  be  no  irecovery  by  the  employee  for  the 
time  he  was  absent.  14  Am.  &  Eng.  Ency  of  Law,  778 ;  Baet 
V.  Byrney  51  Wis.  531;  Diefenbdck  v.  Starh^  56  Wis.  462;. 
Jennings  v.  Lyons^  39  Wis.  553;  Prentiss  v.  Ledyard^  28  Wis* 
131 ;  Dickinson  v.  Norwegian  P.  Co.  101  Wis.  157, 161.   The 
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claim  for  commissions  cannot  be  allowed  because  there  was 
no  consideration  therefor.  1  Beach,  Modern  Law  of  Con- 
tracts, §§  4,  6, 165  and  cases  cited;  Stilkv.  Myrick^  2  Campb. 
317;  BarUett  v.  Wyman,  14  Johns.  260;  Ayres  v.  C,,R,L  <£• 
P.  B.  Co.  52  Iowa,  478;  BoUins  v.  Marshy  128  Mass.  116; 
Vanderhilt  v.  Schreyer^  91  N.  Y.  392;  Bogers  v.  Bogers^  139 
Mass.  440;  King  v.  i>.,  M.  cfe  iT.  B.  Co.  61  Minn.  482. 

For  the  respondent  there  was  a  brief  by  John  M.  Clarice^ 
attorney,  and  Byan^  Ogden  cfe  Bottum,  of  counsel,  and  oral 
argument  by  Z.  M.  Ogden. 

Dodge,  7.  1.  Sufficiency  of  the  general  exception  to  the 
court's  order  of  confirmation,  in  order  to  enable  review  of 
the  specific  exceptions  taken  to  the  referee's  findings,  is 
challenged.  While  such  review  cannot  be  had  in  absence 
of  any  exception  to  the  order  of  confirmation  {Momsen  v. 
Atkins^  ante,  p.  557),  we  have  recently  held,  at  least  im- 
pliedly, that  a  general  exception  will  suffice  {Bim  v.  Van 
Dvsen^  95  Wis.  503,  506;  SmaU  v.  Prentice,  102  Wis.  257); 
although,  as  was  said  in  Lemke  v.  Daeglhxg,  52  Wis.  498, 
this  court  will  exercise  its  discretion  to  refuse  such  review 
where  exceptions  to  referee's  report  are  numerous,  and  it  is 
uncertain  what  disposition  the  trial  court  may  have  made 
of  some,  and  to  reverse  with  directions  to  the  court  below 
to  pass  specifically  on  the  exceptiobs.  In  this  case  we  see 
no  reason  to  decline  to  examine  the  exceptions  to  the  ref- 
eree's findings,  which  w^ere  each  and  all  effectually  over- 
ruled by  the  order  of  confirmation. 

2.  The  findings  of  fact  are  very  imperfect,  in  that  they 
seem  to  assert  legal  conclusions,  rather  than  any  facts. 
^Neither  the  first  nor  second  is  a  statement  of  any  conclu- 
sion of  fact  reached  by  the  referee  from  the  evidence,  and 
without  them  the  judgment  for  plaintiff  can  be  sustained 
only  on  the  ground  that  a  judgment  will  not  be  reversed  if 
the  evidence  supports  it,    Wilkinaon  v.  Wilkinson,  69  Wis. 
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557.  Whether  such  support  exists  we  must  ascertain  from 
the  record  as  an  original  question.  In  a  contract  of  hiring 
for  a  given  time,  if  nothing  be  said  and  there  be  no  custom, 
the  employee  is  not  entitled  to  compensation  for  time  lost 
without  fault  of  either  party.  Eendition  of  service  is  the 
consideration  for  promise  to  pay  wages.  McDonald  v.  Mon- 
tague^ 30  Vt.  357;  Bast  v.  Byme^  51  Wis.  531;  Prentiss  v. 
Ledyard^  28  Wis.  131.  Such  right  to  deduct  for  absences 
will  not  be  lost  merely  by  payment  of  salary  at  the  stated 
periods.  Some  other  acts  or  conduct  are  necessary  to  that 
result.  It  has,  however,  been  held  in  this  state,  as  well  as 
elsewhere,  that  a  surrender  of  such  right  is  to  be  inferred 
readily.  The  practice  is  so  nearly  general,  in  cases  of  em- 
ployment by  the  year  or  by  the  month,  not  to  impose  upon 
an  employee  loss  of  wages  for  short  absences,  that  such  in- 
ference is  likely  to  result  in  enforcing  the  real  understand- 
ing of  the  parties.  The  case  of  Dickinson  v.  Norwegian  P. 
Co.  101  Wis.  157,  and  the  case  therein  cited  of  Prussing  V. 
4Jo.  V.  Meyer  J  26  111.  App.  564,  illustrate  this  tendency  of  the 
courts.  They  both  proceed  upon  the  theory  of  settlement, 
and  also  on  that  of  a  practical  construction  of  the  contract 
by  acts  of  the  parties.  A  third  principle  upon  which  may 
be  predicated  surrender  of  the  right  at  the  end  of  the  period 
of  employment  to  withhold  wages  for  time  lost  is  that  of 
voluntary  payment.  If  one  pays  money  to  another  volun- 
tarily, without  mistake  or  fraud,  he  cannot  reclaim  it.  GtLS- 
tin  V.  Viroqua^  67  Wis.  314,  320;  Deuster  v,  Mittag^  ante^ 
p.  459;  Clarke  v.  DuUiher^  9  Cow.  674.  Such  principle  con- 
trols the  subject  in  hand  if  the  evidence  discloses  a  payment 
of  the  wages  for  the  lost  time  specifically  with  the  inten- 
tion to  make  it  as  such,  and  not  as  a  payment  generally  on 
the  contract,  and  if  not  by  mistake  as  to  material  facts. 
Such  payment  is  voluntary,  and  the  court  will  not  allow  the 
employer  afterwards  to  change  his  mind,  and  either  with- 
hold it  from  subsequent  wages  or  recover  it  back  by  suit. 
Vol.  105—41 
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In  the  present  case  there  is  much  to  support  both  a  prac- 
tical construction  of  the  contract  in  favor  of  the  plaintiff's 
contention,  and  to  establish  a  payment  of  the  wages  for  the 
week  of  absence  in  April  voluntarily,  under  the  rule  above 
stated.  The  letter  of  April  29,  quoted  in  the  statement 
of  facts,  written  at  the  very  time  of  plaintiff's  absence  from 
work,  bears  no  other  construction  than  that  the  defendants 
did  not  intend  to  subject  plaintiff  to  loss  of  salary  by  reason 
of  that  interruption.  The  words,  "  I  was  under  salary  with 
the  Mutual  Life  Co.,  but,  the  moment  I  went  into  the  suit, 

\  that  was  stopped,  and  I  had  to  look  elsewhere  for  funds. 

"^The  writer  will  not  treat  you  so,"  seem  to  us  conclusive  of 
the  intention  on  the  part  of  the  defendants  that  the  pay- 
ment then  made  was  intended  for  that  week,  and  was  made 
without  any  intention  to  reclaim  it.  Plaintiff  certainly  was 
entitled  to  place  that  construction  upon  it,  and,  so  doing,  ta 
adjust  his  business  or  personal  expenses  according  to  such 
reliance.  This  view  was  confirmed  by  the  continued  pay- 
ments weekly,  making  deductions  therefrom  from  time  to 
time  of  other  claims  in  favor  of  the  defendants,  but  with  no 
suggestion  of  any  claim  by  reason  of  the  loss  of  time.  While 
those  payments,  of  themselves,  might  not  be  conclusive,  nor 
entirely  inconsistent  with  the  expectation  that  plaintiff 
would  work  an  additional  week,  or  would  be  deprived  of 
payment  for  the  last  week  in  the  year,  yet  they  are  far  more 
consistent  with  the  other  theory,  especially  when  they  fol- 
low the  letter  above  quoted.  Especially  significant  was 
the  remittance  of  December  10,  accompanied  by  the  letter 
quoted  in  the  statement  of  facts,  which  can  bear  no  other 
construction  than  that  all  defendants'  claims  against  plaint- 
iff were  upderstood  to  be  satisfied ;  that  no  others  then  ex- 
isted. We  are  convinced  that  a  preponderance  of  the  evi- 
dence establishes  that  the  week  of  absence  in  April  has  been 
paid  for  voluntarily  and  without  mistake,  and,  as  a  result^ 
that  the  last  week  of  employment  is  not  paid  for  except  for 
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$20.71,  for  which  the  judgment  credits  defendants.  This 
branch  of  the  judgment  is,  therefore,  sustained  by  the  evi- 
dence, and  should  stand,  even  in  absence  of  any  finding  of 
fact. 

8.  The  second  finding  quoted  above  probably  indicates 
that  the  referee  concluded  that  the  alleged  verbal  agree- 
ment for  allowance  to  the  plaintiff  of  the  twenty  per  cent, 
commission,  less  such  as  he  might  need  to  pay  out  for  help- 
ers and  discount,  was  made.  That  probability  is  rendered 
practical  certainty  by  the  referee's  opinion;  but  again,  there 
is  no  finding  of  such  fact.  The  so-called  second  finding  is 
nothing  but  a  conclusion  of  law,  except,  possibly,  as  to  the 
arithmetic.  Here  again,  however,  the  parties  being  in  direct 
conflict  with  each  other,  we  think  the  preponderance  of  the 
evidence  is  cast  in  favor  of  the  plaintiff's  claim  by  the  sev- 
eral letters  written  by  defendants.  In  the  letter  of  May 
21  defendants  write:  "My  contract  is  on  a  basis  of  sixty 
per  cent.,  and  that  is  all  I  can  allow  anybody,  and,  after 
allowing  you  twenty  per  cent,  from  that,  it  leaves  me  at  a 
loss  on  your  business  thus  far;  but  I  do  not  intend  to  com- 
plain about  that.  I  agreed  to  give  you  so  much  money  for 
one  year's  work,  whether  I  make  or  lose."  In  the  letter  of 
November  2  the  defendants  write:  ""Why  is  it  you  give 
Da  vies  ten  per  cent,  when  the  contract  is  five  per  cent.? 
Tou  see  you  have  spoiled  your  own  income  there."  On  No- 
vember 2  he  writes  plaintiff's  wife:  "I  have  earnestly  rec- 
ommended that  he  allow  his  man  Davies  five  per  cent.,  in- 
stead of  ten  per  cent.,  and  Mr.  "Williams  five  per  cent.,  and 
then  he  has  ten  per  cent,  leeway.  Now,  suppose  we  dis- 
count the  notes  five  per  cent.,  he  still  has  five  per  cent.  .  .  . 
If  he  can  get  his  helpers  for  ten  per  cent.,  he  can  make 
ten  per  cisnt.  on  every  dollar  he  writes."  In  the  letter  of 
November  18  the  defendants  write:  "Tou  must  discount 
your  notes  when  the  application  is  completed,  and  settle 
with  your  helpers  yourself.    Tou  have  twenty  per  cent,  to 
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go  upon  besides  your  salary,  and  you  must  stand  or  fall 
upon  that."  We  do  not  overlook  the  language  of  the  let- 
ter written  by  the  plaintiff  October  18,  in  which  he  says: 
"  But  you  see  how  conscientious  I  have  been  in  keeping  your 
proportion  up  to  the  highest  mark,  and  not  going  over  five 
per  cent,  or  ten  per  cent,  on  Dodgeville  business."  Nor  the 
explanations  offered  by  the  defendant.  Taking  all  these 
into  consideration,  however,  we  cannot  avoid  the  conclusion 
that  the  parties  made  an  agreement  such  as  contended  for 
by  the  plaintiff. 

Defendants  insist  that  there  could  have  been  qo  consider- 
ation for  such  an  agreement  for  the  reason  that  plaintiff 
was,  by  the  original  contract,  required  to  devote  all  his  abil- 
ities to  the  work;  but  it  is  apparent  that  at  the  time  this 
additional  arrangement  was  made  he  had  found  expenses 
unexpectedly  burdensome.  He  had  accorded,  and  was  ex- 
pecting to  accord,  the  defendants  hospitalities  at  his  own 
house,  and,  in  addition,  he  was  yielding  to  the  calls  of  the 
defendants  to  devote  much  attention  to  the  keeping  in  force 
of  old  policies,  which  was  evidently  not  the  work  contem- 
plated by  the  contract,  and  which  was  less  beneficial  to  him 
than  the  soliciting  of  new  policies,  for  it  diminished  the 
likelihood  of  his  earning  the  $100  bonus  at  the  end  of  the 
year;  it  diminished  the  volume  of  policies  upon  which  he 
would  be  entitled  to  commissions  if  a  new  contra<5t  was  made 
for  succeeding  years;  and  it  impaired  the  record  of  his  oflice, 
which,  obviously,  from  the  correspondence,  was  a  matter  of 
some  moment  to  him,  he  being  anxious  to  make  as  large  as 
possible  a  showing  of  development  of  business.  Such  con- 
sideration is  entirely  adequate  for  the  slight  increase  of 
compensation.  We  therefore  conclude  that  the  evidence 
establishes  plaintiff's  right  to  these  commissions,  and,  as  no 
complaint  is  made  of  the  amount  found  due,  which  involves 
as  well  the  amount  of  the  allowance  to  the  defendants  on 
their  counterclaim  for  payments  in  excess  of  the  twenty  per 
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cent,  to  helpers  and  for  discount,  we  may  consider  the  allow- 
ance made  by  the  second  so-called  finding  justified  by  the 
evidence,  and  that  the  judgment  is  right,  and  should  not  be 
disturbed. 
By  the  Cowri. — Judgment  affirmed. 


SoHOBNBEBG,  Appellant,  vs.  Adleb,  Respondent. 

F^yruary  $ — February  f7, 1900, 

Chiming  contracts:  Consideration:  Foreign  statutes:  Presumptions. 

1  Defendant,  having  lost  at  poker  in  Colorado,  requested  plaintiff  to 
pay  his  losses,  which  he  did.  In  an  action  to  recover  therefor,  the 
statute  of  Colorado  in  reference  to  gaming  contracts  was  not  pleaded 
nor  offered  in  evidence,  but  it  was  admitted,  on  the  argument  on 
appeal,  that  the  statute  of  that  state  was  virtually  the  same  as 
sea  4538,  Stats.  1898.  Held,  that  the  case  did  not  come  under  the 
statute  of  Wisconsin,  but  that,  in  the  absence  of  objection  in  the 
trial  court,  and  in  view  of  such  admission,  the  Colorado  statute 
must  be  regarded  as  in  evidence  without  objection,  and  that  the 
agreement  sued  on  was  based  upon  an  illegal  consideration  and 
therefore  void. 

2.  The  presumption  that  in  certain  classes  of  cases  the  statute  of  an- 
other state  is  the  same  as  that  of  Wisconsin  does  not  apply  to  penal 
statutes. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  W.J.c&J.  H.  Turner^ 
attorneys,  and  James  H,  Turner^  of  counsel,  and  oral  argu- 
ment by  W,  J.  Turner,  They  contended,  inter  alia^  that  the 
evidence  showed  that  the  contract  was  made  after  the  game 
was  finished  and  settled^  was  not  complete  until  after  the 
game,  and  was  not  a  part  of  the  illegal  transaction,  nor  was* 
the  money  lent  or  advanced  at  the  time  and  place  of  the 
play  or  for  the  purpose  of  any  game,  and  hence  was  out- 
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side  of  the  statutes  of  Wisconsin  and  Colorado.  White  v. 
Bu88^  3  Cash.  448;  Bangs  v.  Homick^  30  Fed.  Eep.  97; 
English  v.  Young,  10  B.  Mon.  141 ;  Williams,  Black  (&  Co.  v. 
Carr,  80  K  C.  294;  Kingslury  v.  Suit,  QQ  K  C.  601;  Powell 
V,  Smith,  66  N.  C.  401 ;  Warren,  Lams  cfe  Co,  v.  Hewitt,  45 
Ga.  501.  To  render  the  contract  for  the  loan  of  money  void, 
it  must  be  loaned  to  some  one  in  the  game  at  the  tims  of  the 
game,  as  by  playing  or  betting  or  in  some  way  promoting 
or  contributing  thereto.  Smith  v.  Harris,  3  Sneed,  553; 
jPetrie  v.  Homnay,  3  Term,  418;  Swift  v.Adkins,  2  Lea,  137; 
Seely  v.  Blanchard,  22  La.  Ann.  409;  Alcinlrooh  v.  Hall,  2 
Wilson,  309;  Mooring  v.  Stanton,  Martin  (N.  C),  49;  Jones 
V,  Sevier,  1  Littell,  50;  Chiles  v.  Coleman,  2  A.  K.  Marsh. 
687;  Greathouse  v.  Thockmorton,  7  J.  J.  Marsh.  16,  19;  2 
Beach,  Mod.  Law  of  Contracts,  1933 ;  Owen  v.  Davis,  1  Bailey, 
315;  Armstrong  v.  Am,  Each,  BanJc,  133  U.  S»  433,  and  cases 
cited;  Peck  v,  Briggs,  3  Denio,  107;  White  v,  Wilson,  87  S. 
W.  Rep.  677;  Boggess  v,  Lilly,  18  Tex.  200;  Roundtree  v. 
Smith,  108  TJ.  S.  269,  276. 

For  the  respondent  there  was  a  brief  signed  by  Felker  dk 
Fdker,  and  oral  argument  by  Frederic  Felker. 

Cassoday,  0.  J.  This  action  was  commenced  January  5, 
1898,  to  recover  $822  alleged  to  have  been  paid,  laid  out,  and 
expended  by  the  plaintiff  for  and  in  behalf  of  the  defendant, 
and  at  his  special  instance  and  request,  July  9,  1894.  The 
defendant  answered  by  way  of  admissions,  denials,  and 
counter  allegations,  to  the  effect  that  all  the  moneys  so 
claimed  by  the  plaintiff,  and  every  part  thereof,  were  for 
moneys  lost  by  the  defendant  in  five  several  gambling  games, 
called  poker,  and  in  all  of  which  the  plaintiff  participated, 
and  in  four  of  which  he  engaged  directly  in  the  betting; 
that  the  several  persons  to  whom  the  plaintiff  so  advanced 
such  moneys  at  the  request  of  the  defendant,  and  the  amount 
advanced  to  them,  respectively,  were  as  follows :  To  A.,  $258 ; 
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to  B.,  $184;  to  L.,  $166;  to  M.,  $81;  and  to  S.,  $138,— 
amounting  in  all  to  $822.  At  the  close  of  the  testimony  on 
the  part  of  the  plaintiff,  the  court  directed  a  nonsuit,  and 
from  the  judgment  entered  thereon  the  plaintiff  brings  this 
appeal. 

The  undisputed  evidence  is  to  the  effect  that  the  defendant 
engaged  in  four  of  the  games  of  poker  mentioned,  with  the 
plaintiff  and  other  gentlemen ;  that  the  defendant  also  en- 
gaged in  one  other  of  the  games  of  poker  mentioned,  to  wit, 
that  in  which  he  lost  to  S.,  at  which  the  plaintiff  was  present, 
and  witnessed  the  same  throughout;  that  the  defendant  lost 
the  several  amounts  stated  in  such  games,  respectively,  but 
paid  none  of  such  losses  himself;  that  all  of  such  games  were 
played  at  the  "Progress  Club  and  Brown  Hotel,"  therein 
mentioned ;  that  it  was  a  rule  of  such  clubs,  generally,  for  a 
member  of  the  club  who  introduced  a  stranger  to  be  respon- 
sible for  his  losings,  whether  he  was  directed  by  the  loser  to 
pay  or  not;  that  the  defendant  was  a  stranger  to  the  club  at 
the  time  of  the  games  mentioned ;  that  the  defendstot  lost 
in  the  first  of  such  games,  and  told  the  plaintiff  to  make  his 
losses  good,  and  he  would  settle  with  him  for  the  amount; 
that  the  defendant  told  the  winner  of  that  game  that  the 
plaintiff  would  fix  it  up  with  him;  that  each  and  all  of  such 
five  persons  who  so  won  from  the  defendant  were  present 
when  the  defendant  made  such  statements;  that  the  defend- 
ant repeated  such  statements  at  the  close  of  each  of  such 
five  games ;  that  the  defendant  told  the  plaintiff  to  pay  such 
losses,  and  he  would  make  it  all  right  with  him,  and  ^ihe 
plaintiff  told  him  he  would  pay  his  losses  after  the  games, 
respectively,  were  ended;  that  the  defendant  told  each  of 
such  five  several  winners  that  the  plaintiff  would  settle  for 
him ;  that  the  plaintiff  did  so  advance  to  the  several  winners 
the  several  sums  mentioned,  in  pursuance  of  such  requests 
of  the  defendant;  that  at  the  close  of  the  several  games  the 
defendant  gave  to  the  plaintiff  written  memoranda  of  his 
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several  losses  to  be  so  advanced  and  paid  by  the  plaintiff; 
that  two  days  after  the  games  the  defendant  wrote  to  the 
plaintiff  a  letter,  asking  him  to  wait  on  him  for  about  two 
weeks,  and  that  he  would  then  make  such  payments;  that 
some  three  months  afterwards  the  defendant  again  wrote  to 
the  plaintiff  that  he  had  treated  the  plaintiff  shamefully,  but 
had  been  unfortunate,  and  was  unable  to  pay  him  anything. 
The  contention  is  that  such  evidence  brings  the  case  withia 
the  condemnation  of  our  statute  which  declares,  in  effect, 
that  "  All  promises,  agreements,  notes,  bills,  bonds  or  other 
contracts,  .  .  .  where  the  whole  or  any  part  of  the  con- 
sideration of  such  promise,  agreement,  #  .  .  or  other 
security  shall  be  for  money  or  other  valuable  thing  whatso- 
ever won  or  lost,  laid  or  staked,  or  betted  at  or  upon  any 
game  of  any  kind  or  under  any  name  whatsoever,  or  by  any 
means,  ...  or  for  the  repayment  of  money  or  other 
thing  of  value,  lent  or  advanced  at  the  time  and  for  the 
purpose,  of  any  game,  play,  bet  or  wager,  or  of  being  laid, 
staked,  betted  or  wagered  thereon  shall  be  absolutely  void.'* 
Sec.  4538,  Stats.  1898.  The  promise,  agreement,  or  contract 
upon  which  this  action  is  brought  was  certainly  of  the  kind 
declared  to  be  illegal  and  void  by  that  statute.  The  amount 
lost  by  the  defendant,  and  won  by  the  winner  of  each  of  the 
five  games,  was  the  only  consideration  for  the  promise.  The 
promises  were  made  at  the  time  and  for  the  purposes  of 
the  games.  The  defendant  was  apparently  a  stranger  to  all 
present,  except  the  plaintiff.  The  rule  of  such  clubs,  gen- 
erally'', as  indicated,  is  that  the  member  who  introduces  a 
stranger  is  responsible  for  his  losings,  whether  directed  by 
the  loser  to  pay  or  not.  Here  the  plaintiff  was  directed 
by  the  defendant  at  the  time  of,  and  before  the  conclusion 
of,  the  first  game,  to  pay  such  losings^  and  the  plaintiff 
promised  to  do  so.  Of  course,  penal  statutes  must  be  strictly 
construed.  But  the  case  proved  clearly  comes  within  the 
language  of  the  statute,  and,  if  it  is  applicable,  the  alleged 
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promise  is  void.  Barnard  v.  BackliauB^  52  Wis.  593;  Ever- 
ingham  v.  Meighan^  55  Wis.  354;  Plank  v.  Jackson^  128  Ind, 
424.  In  this  country  wagering  contracts  have  been  held  to 
be  void  even  at  common  law,  and  in  the  absence  of  statute. 
Bunn  V.  Biker,  4  Johns.  426;  S.  C  4  Am.  Dec.  292;  7??^*^ 
V.  Gott,  9  Cow.  169;  S.  C.  18  Am.  Dec.  497;  Bettis  v.  Rey- 
nolds, 12  Ired.  Law,  344;  S.  C.  65  Am.  Dec.  417;  Emersoii 
V,  Towiuend,  73  Md.  224. 

But  there  is  a  question  of  practice  involved,  which  seems 
to  have  been  overlooked  by  counsel  on  both  sides.  The 
gambling  in  question  was  in  the  city  of  Denver,  Colorado. 
The  case,  therefore,  does  not  come  under  the  statute  of  this 
state  quoted.  The  answer  fails  to  allege  the  state  in  which 
the  gambling  occurred, —  much  less,  to  plead  the  statute  of 
that  state  against  gambling.  Ko  such  statute  appears  in 
the  record,  and  counsel  for  the  defendant  admitted  upon  the 
argument  that  such  statute  was  not  offered  in  evidence. 
Counsel  on  both  sides  apparently  assumed  that,  in  the  ab- 
sence of  all  evidence  on  the  subject,  the  statute  of  that  state 
would  be  presumed  to  be  the  same  as  our  own.  Undoubt- 
edly such  presumption  may  be  indulged  in  certain  classes 
of  cases.  Osbom  v.  Blackhum,  78  Wis.  209.  But  such  pre- 
sumption is  not  to  be  indulged  as  to  penal  statutes.  Thus, 
it  was  held  by  this  court  many  years  ago  that  there  was  no 
presumption  that  the  usury  laws  of  another  state  were  the 
same  as  our  own,  but,  to  be  available,  they  must  be  pleaded 
and  proved.  Hull  v.  Augustine,  23  Wis.  383.  In  a  recent 
case  it  was  said :  "  Presumptions  as  to  foreign  laws  are  gen- 
erally confined  to  those  states  and  countries  in  which  the 
common  law  is  the  law  of  the  land,  as  in  the  several  states 
of  this  country  and  Great  Britain,  and  even  then  they  do 
not  extend  to  such  statutory  enactments  as  are  penal  in 
their  nature."  St.  Sure  v.  Zindsfelt,  82  Wis.  351,  and  the 
following  cases  there  cited:  Murphy  v.  Collins,  121  Mass.  6;. 
GuOer  v.  Wright,  22  N.  Y.  472;  Leonard  v.  Columbia  S.  N^ 
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<Jo.  84  K  T.  48;  Smith  v.  Whitaker,  23  111.  367;  Gunn  v. 
HoweU,  27  Ala.  663;  S.  (7.  62  Am.  Dec.  785;  1  Greenl.  Ev. 
§  43,  and  note.  Counsel  for  the  plaintiff  cites  sec.  1344, 
Mills's  Ann.  Stats.  Colo.,  and  frankly  concedes  in  his  brief, 
as  he  did  in  his  oral  argument,  that  such  statute  is  "  virtu- 
ally the  same  as  our  "  own,  above  quoted.  We  must  assume 
that  the  same  spirit  of  reciprocity  was  manifest  in  the  trial 
court,  and  hence  that  it  was  there  practically  admitted  on 
both  sides  that  the  statute  of  that  state  on  the  subject  of 
gambling  was  substantially  the  same  as  our  own.  Had  any 
objection  been  made  on  the  part  of  the  plaintiff  in  the  trial 
court,  the  answer  might,  and  probably  would,  have  been 
amended,  and  the  statute  of  that  state  proved.  Under  the 
circumstances  of  this  case,  we  do  not  feel  authorized  to  re- 
verse the  judgment,  upon  a  point  not  raised  by  counsel, 
merely  to  compel  the  defendant  to  amend  his  answer,  and 
allege  and  prove  a  fact  which  the  plaintiff  manifestly  ad- 
mitted in  the  court  below,  as  he  has  in  this  court.  By  such 
admission,  we  must  regard  the  section  of  the  Colorado  stat- 
ute cited  as  being  in  evidence  without  objection;  and  under 
that  statute  we  must  hold  that  the  agreement  sued  upon  is 
based  upon  an  illegal  consideration,  and  is  therefore  void. 
Similar  contracts  have  been  held  void  under  such  statute  by 
the  highest  court  of  Colorado.  Corson  v.  NecUheny^  9  Colo. 
212;  Eldred  v.  Malloy,  2  Colo.  320. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  aflBirmed. 
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Thb  State  ex  bbl.  Kose,  Mayor,  and  others  vs.  The  Supb- 
EioB  CouET  OF  MILWAUKEE  CouNTY  and  another. 

Febnuirye-^  February  £7, 1900, 

Municipal  corporatiarut:  Common  council:  Ordinances:  Franchises:  Inr 
junctions:  Violation:  Contempt  of  court:  Legislative  power:  Ju- 
risdiction: Equity:  Prohibition, 

L  During  the  pendenoy  before  the  common  council  of  an  ordinance  to 
grant  certain  franchises  for  the  use  of  certain  streets  to  a  street 
railway  corporation  and  to  extend  certain  similar  franchises  then 
existing,  on  a  duly  verified  complaint,  an  injunction  was  issued 
requiring  the  mayor  and  common  council  to  refrain  from  acting 
thereon  until  a  hearing  could  be  had.  On  the  hearing  before  the 
trial  court  it  appeared  that,  notwithstanding  such  iu junction,  the 
common  council  had  passed  and  the  mayor  had  approved  the  ordi- 
nance in  question.  Thereupon  proceedings  were  taken  before  the 
trial  court  to  punish,  as  for  a  criminal  contempt,  members  of 
the  common  council  who  had  voted  for  such  ordinance,  and  the 
mayor,  for  violating  such  injunction.  Held,  that,  in  determiniug  the 
question  whether  the  common  council,  in  passing  the  ordinance, 
acted  within  its  prescribed  limits  as  a  legislative  body,  the  trial 
court  was  confined  to  the  facts  alleged  in  such  complaint,  which, 
upon  the  hearing  on  the  question  of  contempt,  must  be  taken  as 
true;  fmd  that  sea  1862,  Stats.,  1898  (providing  that  municipal  au- 
thorities may  grant  to  a  street-railway  corporation  the  use,  "  upon 
such  terms  as  the  proper  authorities  shall  determine,"  of  any  streets 
for  tracks,  such  corporation  to  be  subject  to  such  rules,  regulations, 
and  license  fees  as  the  proper  municipal  authorities  may  by  ordi- 
nance, from  time  to  time,  prescribe),  conferred  upon  the  common 
council  power  and  authority,  legislative  in  its  character,  to  pass 
said  ordinance;  hence  the  court  was  without  jiirisdiction  to  eo  join 
its  passaga 

%  In  considering  the  acts  of  a  municipal  corporation,  legislative  in 
their  character,  the  court  is  limited  to  the  question  of  power,  and 
its  inquiry  does  not  extend  to  matters  of  expediency,  the  motives 
of  the  legislators,  or  the  reasons  given  for  their  action;  hence  a 
court  of  equity  cannot  properly  interfere  with,  or  restrain  in  ad- 
vance, the  discretion  of  the  municipal  body  while  it  is  exercising 
BVich  legislative  powera 

S.  A  court  of  equity  cannot  enjoin  the  passage  of  an  ordinance  by  a 
municipal  corporation  merely  because  the  mode  or  manner  of  its 
procedure  is  irregular. 
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Prohibition  to  the  Superior  Court  of  Milwaukee  couuty 
and  to  J.  C.  Ludwio,  judge  thereof.  Peremptory  writ  granted. 

On  January  18,  1900,  there  were  filed  in  this  court  three 
verified  petitions, —  one  by  David  JS.  Hose,  mayor  of  the  city 
of  Milwaukee;  another  by  Edward  M,  Schuengely  clerk  of 
the  city  of  Milwaukee;  and  another  by  Cornelius  Corcoran 
and  twenty-two  others,  therein  named,  being  twenty-three 
in  number,  and  a  majority  of  the  forty-two  aldermen  of  that 
city.  Each  of  such  petitions  prayed  that  a  writ  of  prohibi- 
tion issue  from  this  court  to  the  Superior  Court  of  Milwa/un 
kee  County  and  to  the  Honorable  John  C.  Ludwig^  judge 
thereof,  restraining  him  and  it  from  proceeding  in  the  con- 
tempt proceedings  therein  mentioned,  and  from  passing  any 
sentence  therein  against  the  petitioners,  respectively,  and 
from  imposing  any  fine  upon  th'em,  and  from  restraining 
them,  respectively,  of  their  liberty,  and  from  in  any  way 
punishing  any  of  them  for  the  cause  therein  stated.  On  the 
same  day  such  writ  was  issued  from  this  court,  restraining 
said  court  and  judge  as  so  prayed,  until  February  2,  1900, 
and  until  the  further  order  of  this  court,  and  requiring  that, 
on  the  day  last  named,  that  court  and  the  judge  thereof 
show  cause  before  this  court  why  they  should  not  be  abso- 
lutely restrained  and  prohibited  from  any  further  proceed- 
ings in  such  contempt  proceeding  and  matter. 

On  January  27,  1900,  Honorable  John  C  Ludwig^  as  such 
judge  of  the  superior  court  of  Milwaukee  county,  made  and 
filed  in  this  court  due  return  under  the  seal  of  that  court  to 
such  writ  to  the  effect  that  such  writ  had  been  and  was  be- 
ing obeyed;  that  December  21,  1899,  one  H.  A.  Schwartz- 
burg  began  an  action  in  that  court  against  the  mayor,  clerk, 
and  the  forty-two  members  of  the  common  council  of  the 
city  of  Milwaukee,  and  other  persons  and  corporations  named 
in  the  summons  and  complaint  therein  mentioned,  and  a 
true  copy  of  which  was  therewith  returned,  and  procured 
therein  an  injunctional  order,  a  true  copy  of  which  was 
thereunto  annexed  and  therewith  returned,  upon  the  veri- 
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fied  complaint  and  the  undertaking,  a  true  copy  of  which 
was  annexed  and  therewith  returned,  and  which  summons, 
complaint,  undertaking,  and  injunctional  order  were  duly 
served  on  all  of  such  defendants  therein;  that  after  such 
service  certain  of  such  defendants  violated  and  set  at  naught 
such  injunctional  order,  as  shown  by  their  admissions  and 
answer;  that  thereafter,  upon  motion  by  such  defendants 
to  vacate  such  injunctional  order  before  that  court,  and 
upon  the  hearing  of  that  motion,  the  disregard  and  violation 
of  such  injunctional  order  was  brought  to  the  notice  of  that 
court,  whereupon  that  court  made  and  caused  to  be  served 
the  order  to  show  cause,  a  true  copy  of  which  was  thereunto 
annexed  and  therewith  returned;  that  the  same  was  duly 
served  on  all  of  such  defendants  accused  of  violation  of  such 
injunctional  order,  except  Caufy;  that  such  accused  per- 
sons appeared  iji  answer  to  the  order  to  show  cause,  where- 
upon specific  charges  were  filed  against  each,  true  copies  of 
which  charges  were  thereunto  annexed  and  therewith  re- 
turned;  that  thereupon  such  defendants,  being  personally 
present,  and  by  their  counsel,  offered,  in  answer  to  the 
charges,  their  return  to  the  order  to  show  cause,  and  asked 
to  have  the  same  stand  as  an  answer  or  demurrer  to  such 
charges;  that  the  court,  having  heard  arguments  thereon  at 
great  length,  at  the  conclusion  of  such  arguments,  made  and 
filed  the  decision  in  writing,  a  true  copy  of  which  was  there- 
unto annexed  and  therewith  returned;  and  that  such  pro- 
ceedings in  that  court  went  no  further  than  the  decision  and 
determination  as  set  forth  in  such  written  opinion  up  to  the 
time  the  writ  herein  was  served  upon  him,  and  he  thereby 
certified  to  this  court,  in  obedience  to  such  writ,  and  with 
such  writ,  the  annexed,  which  were  true,  correct,  and  com- 
plete copies  of  all  the  proceedings  aforesaid,  and  all  the 
papers  in  such  contempt  proceedings,  and  that  copies  were 
returned  instead  of  the  original  for  the  reason  that  the  de- 
fendants so  charged,  by  their  attorneys,  insisted  on  proceed- 
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ing  with  the  motion  to  vacate  such  injanction  while  the 
matters  relating  to  such  contempt  were  in  progress  in  this 
court  under  the  writ  aforesaid. 

Upon  the  hearing  in  this  court,  February  2, 1900,  such  re- 
lators severally  demurred  to  such  return. 

In  the  complaint  of  H.  A.  Schwartzburg,  so  mentioned  in 
such  return,  it  is  alleged,  in  effect,  that  he  is  and  was  at  all 
times  therein  mentioned  a  resident,  citizen,  elector,  and  tax- 
payer in  the  city  of  Milwaukee,  and  as  such  brought  that 
suit  in  his  own  behalf  and  in  behalf  of  all  other  taxpayers 
of  the  city  similarly  situated;  that  the  defendant  David  S, 
Jiose  is  the  duly  elected,  qualified,  and  acting  mayor  of  that 
city;  that  the  defendant  JS  M.  Schucngd  is  city  clerk  of 
that  city;  and  that  the  defendants  therein  named,  being 
forty-two  in  number,  are  the  duly  elected,  acting,  and 
qualified  aldermen  constituting  the  common  council  of  that 
city;  that  the  defendant  the  Milwaukee  Electric  Bail  way  & 
Light  Company  is  a  stock  corporation  organized  and  in- 
corporated under  the  laws  of  Wisconsin,  and  engaged  in  the 
business  of  running  and  operating  the  city  railway  by  elec- 
tric power  in  the  streets  of  Milwaukee,  and  also  making  and 
disposing  of  for  money,  to  the  city  and  to  other  persons, 
electric  light  and  power;  that  the  defendant  Henry  C. 
Payne  is  a  resident  in  Milwaukee,  and  the  vice  president  of 
such  railway  and  light  company,  and  the  defendant  Charles 
F.  Pfister  is  one  of  the  directors  thereof;  that  all  of  the 
other  officers  and  directors  of  the  railway  and  light  com- 
pany reside  outside  of  this  state,  except  one  Bigelow;  that 
the  city  of  Milwaukee  is  now,  and  has  been  for  many  years 
last  past,  the  owner  of  and  entitled  by  law  to  grant,  sell,  or 
dispose  of  for  money  the  right  to  use  its  streets  for  street- 
railway  purposes  and  the  transportation  of  passengers  under 
and  pursuant  to  the  charter  of  the  city  and  the  laws  of  the 
state ;  that  the  city,  in  its  corporate  capacity,  and  as  trustee 
for  the  public,  owns  and  has  the  right  to  grant  to  any  per- 
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son  or  corporation  the  use  of  its  streets,  or  any  part  thereof, 
for  the  carriage  and  transportation  of  passengers  for  hire  or 
compensation,  and  to  fix  the  rate  of  such  compensation  to 
be  charged  by  such  grantee,  and  that  such  right  is  of  great 
value,  to  wit,  for  all  streets  available  for  such  purposes, 
$3,000,000 ;  that  there  are  sixteen  miles  in  length  of  streets 
therein  referred  to  upon  which  no  right  has  been  heretofore 
granted  to  the  railway  and  light  company;  that  that  com- 
pany has,  or  claims  to  have,  certain  licenses  or  rights  under 
ordinances  of  the  city  to  use  most  of  the  streets  of  the  city 
available  for  street-railway  purposes  for  a  limited  period, 
which,  by  the  terms  of  such  ordinances,  has  not  yet  expired; 
that  the  railway  and  light  company  and  the  mayor  of  the 
city  and  certain  other  defendants  who  are  members  of  the 
common  council,  unknown  to  the  plaintiff,  soon  after  their 
election,  colluded  and  conspired  together  for  the  purpose  of 
obtaining  for  the  railway  and  light  company,  as  a  gratuity 
from  the  city,  valuable  rights,  licenses,  and  franchises  to  use 
its  streets  for  street-railway  purposes  on  all  principal  streets 
of  the  city  not  theretofore  held  by  the  railway  and  light 
company  for  such  purposes,  and  an  extension  of  its  existing 
licenses  or  franchises  for  the  purpose  of  preventing  the  com- 
mon council,  in  the  exercise  of  its  just  powers  in  the  future, 
from  regulating  the  rate  of  fare  to  be  charged  by  the  rail- 
way and  light  company,  and  for  the  purpose  of  extending 
existing  licenses  or  franchises  to  use  such  streets,  and  so 
heading  off  any  future  common  council  or  mayor  from  act- 
ing thereon;  and,  for  the  purpose  of  carrying  out  such  con- 
spiracy, the  mayor  opened  up  and  carried  on  correspondence 
with  the  officers  of  the  railway  and  light  company,  and  held 
interviews  and  had  meetings  with  such  officers  at  various 
times  between  April  10, 1898,  and  November  20, 1898;  that 
in  pursuance  of  such  conspiracy  and  combination  the  rail- 
way and  light  company,  November  4, 1898,  offered  to  the 
mayor,  and  through  him  to  the  city,  that,  in  case  the  city 
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would  grant  the  railway  and  light  company  the  right  to 
charge  five  cents  for  each  single  fare  for  each  passenger, 
with  one  transfer  for  each  fare  paid,  and  the  right  to  lay 
tracks  and  operate  its  street  railways  over  certain  streets  in 
the  city  not  then  covered  by  such  street  railway  or  any  of 
its  franchises,  the  railway  and  light  company  would  pay  to 
the  city,  in  lieu  of  a  reduction  of  fares,  January  1,  1S99, 
$50,000,  January  1,  1900,  $60,000,  January  1,  1901,  §70,000, 
January  1,  1902,  $80,000,  January  1, 1903,  $90,000,  January 
1,  1904,  $100,000,  and  $100,000  annually  thereafter,  and,  in 
addition,  whenever  the  profits  earned  by  the  railway  and 
light  company  should  pay  a  dividend  of  six  per  cent,  per 
annum  on  its  stock  to  its  stockholders,  that  then  and  from 
thenceforth  there  should  be  paid  to  the  city  one  third  of  all 
annual  profits  above  six  per  cent,  in  addition  to  the  $100,000 
per  annum,  and  that  such  payments  were  to  be  independ- 
ent of  and  in  addition  to  all  taxes,  assessments,  license  fees, 
or  charges  exacted  from  the  railway  and  light  company 
under  any  law  of  this  state;  that  such  communication,  with 
other  correspondence  between  the  mayor  and  the  officers  of 
the  railway  and  light  company,  was  made  public  November 
20, 1898 ;  that  thereupon  the  electors  and  taxpayers  of  the  city 
assembled  in  several  mass  meetings,  and  protested  against 
the  sale  of  such  licenses  or  franchises,  or  the  extension 
thereof,  or  the  sale  of  the  right  of  the  city  to  regulate  the 
fare  charged  by  the  railway  and  light  company;  that  such 
offer  was  not  accepted,  but  the  proceedings  thereon  were 
alloNved  to  lapse  and  be  abandoned ;  that  thereafter  the  mayor 
and  certain  of  the  members  of  the  common  council  and  the 
railway  and  light  company  and  its  officers  renewed  and  con- 
tinued their  efforts  in  pursuance  of  the  unlawful  combina- 
tion and  conspiracy  aforesaid,  to  procure  for  the  railway 
and  light  company,  without  any  compensation  to  the  city, 
the  valuable  rights,  privileges,  licenses,  and  franchises  afore- 
said, and  held  various  conferences  and  meetings  at  divers 
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places  and  on  different  dates  for  the  purpose  of  obtaining 
from  the  city,  through  the  collusion  and  connivance  of  the 
mayor,  the  valuable  rights,  licenses,  and  franchises  afore- 
said, and  thereafter,  and  in  pursuance  of  such  combination 
and  conspiracy,  the  railway  and  light  company  caused  to  be 
prepared  and  submitted  to  the  common  council  an  ordinance 
thereunto  annexed,  to  which  the  amendment  thereunto  an- 
nexed and  made  part  thereof  was,  December  18, 1899,  made 
and  passed  to  a  third  reading  by  the  common  council ;  that 
the  only  compensation  or  payment  to  the  city  for  such  grant 
in  such  ordinance  contained  was  that  the  railway  and  light 
company  would  sell,  to  be  used  during  certain  hours  in  each 
day,  twenty-five  tickets  for  $1,  or  six  tickets  for  twenty-five 
cents,  each  of  which  tickets  should  entitle  the  holder  thereof 
to  use  the  same  upon  the  cars  of  the  railway  and  light  com- 
pany only  between  the  hours  of  5:30  o'clock  and  7:30 
o'clock  in  the  morning,  and  between  the  hours  of  5  o'clock 
and  6:30  o'clock,  central  standard  time,  in  the  afternoon  of 
each  day,  until  January  1, 1905,  and  thereafter  to  continue 
the  sale  of  tickets  in  packages  at  the  prices  aforesaid  until 
December  31, 1934,  each  to  be  good  at  all  hours  of  the  day, 
with  the  same  privileges  as  are  or  may  be  accorded  to  the 
passengers  paying  a  single  cash  fare  of  five  cents. 

Said  complaint  further  alleged  that  the  mayor,  Henry  C. 
Payne,  Charles  F.  Pfister,and  certain  of  such  aldermen  and 
various  agents  of  theirs  throughout  the  city,  at  their  insti- 
gation and  direction,  falsely  gave  out,  held  forth,  and  pre- 
tended that  under  the  existing  ordinance  possessed  by  the 
railway  and  light  company  that  company  had  an  absolute 
right  to  charge  five  cents  for  each  fare,  and  that  such  right 
was  beyond  the  power  of  the  common  council  to  regulate, 
and  that  in  return  for  the  concession  on  the  part  of  the  rail- 
way and  light  company  to  the  city  of  a  power  which  the 
city  amply  possessed  at  all  times  therein  mentioned,  the 
city  should  and  ought  to  grant  the  railway  and  light  com- 
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pany  not  only  an  extension  for  all  its  existing  licenses  or 
franchises  for  a  period  of  ten  years  after  1924,  but  also  the 
right  to  charge  an  absolute  fare  of  five  cents  for  each  pai^ 
senger,  except  as  modified  through  purchases  of  tickets  in 
quantities  aforesaid,  and  to  the  extent  aforesaid,  and  that; 
additional  licenses  or  franchises  to  use  about  sixteen  miles 
of  the  streets  of  the  city  described,  shutting  out  all  possible 
competition,  should  be  given  gratuitously  to  the  railway 
and  light  company;  that  the  railway  and  light  company 
and  its  oflBcers  and  the  mayor  and  certain  of  such  aldermen 
colluded  and  conspired  together  in  pursuance  of  the  plan, 
scheme,  or  conspiracy  aforesaid  to  procure  the  grant  and 
licenses  to  use  such  streets,  fixing  the  rates  aforesaid,  and 
extending  the  period  of  existing  licenses  as  aforesaid,  in  the 
form  of  a  contract,  instead  of  in  the  form  of  legislation,  so 
that  such  ordinance  should  be  first  apparently  proposed  by 
the  city  subject  to  the  acceptance  of  the  railway  and  light 
company,  and  that  thereafter  the  railway  and  light  com- 
pany should  accept  the  same  in  writing,  and  make  the  pre- 
tended concessions  aforesaid,  and  extend  its  lines  upon  the 
sixteen  miles  of  new  streets,  and  so  obtain  in  the  form  of 
an  ordinance  a  contract,  which  could  not  be  thereafter  im- 
paired, either  by  the  state  legislature  or  by  the  commonr 
council,  and  that  such  was  the  purpose  of  the  railway  and 
light  company  and  its  oflBcers,  aided  by  the  mayor  and  cer- 
tain members  of  the  common  council,  and  for  such  purposes 
the  ordinance  in  question  was  passed;  that  under  the  exist- 
ing ordinances  the  railway  and  light  company  has  no  abso- 
lute right  to  charge  a  fare  of  five  cents,  but  only  a  fare  not 
to  exceed  five  cents,  for  each  passenger,  subject  to  the  regu- 
lations by  the  common  council,  and  has  no  right  to  use  any 
of  the  streets  longer  than  1924,  except  at  the  will  or  pleas- 
ure of  the  common  council,  and  has  no  authority  or  right 
whatever  on  the  new  streets  mentioned,  nor  to  withhold 
transfer  tickets,  but  are  in  all  such  matters  subject  to  the 
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reasonable  regulations  of  the  common  council;  that  the 
railway  and  light  company  and  its  oflBcers  and  the  mayor 
and  certain  of  the  aldermen,  in  pursuance  of  such  fraudu- 
lent and  collusive  scheme  to  give  away  the  valuable  prop- 
erty or  rights  aforesaid  of  the  city  to  the  railway  and  light 
company,  are  negotiating  and  dealing  together,  and  pretend- 
ing to  represent  the  city  for  the  purpose  of  making  proposed 
ordinances,  not  an  ordinary  legislative  measure  or  quasi 
contract,  like  a  charter,  but  an  absolute  contract  based  upon 
a  compromise  as  a  valuable  consideration;  that  the  vice 
president  of  the  railway  and  light  company,  acting  for  and 
on  behalf  of  chat  company,  for  the  express  purpose  of  ob- 
taining such  ordinance,  and  of  silencing  opposition  to  the 
same,  and  obtaining  support  of  the  aldermen  who  repre- 
sented their  wards,  entered  into  an  agreement  with  such  citi- 
zens therein  whereby  he  and  that  company  assumed  and 
agreed  to  pay  such  citizens  $8,500  in  case  of  the  passage  of 
such  ordinance,  and  thereby  induced  many  of  such  alder- 
men to  vote  for  such  ordinance;  that  the  mayor  and  com- 
mon council  have  no  legal  right,  power,  or  authority  to 
make  any  such  contract  with  the  railway  and  light  company, 
nor  to  give  away  or  donate  any  of  the  property  or  rights, 
licenses,  or  franchises  which  the  common  council  might,  by 
law,  have  authority  to  grant  or  confer  without  a  valuable 
consideration  when  it  is  possible  to  obtain  a  valuable  con- 
sideration therefor;  that  the  pretended  consideration  or 
compromise  is  wholly  inadequate  and  insuflRcient  to  pay  for 
the  rights  granted  by  such  ordinance  and  the  amendment 
thereto  over  and  above  what  the  railway  and  light  company 
already  enjoys;  that  the  rights  granted  by  such  ordinance 
and  the  amendment  thereto,  over  and  above  and  beyond 
those  owned  or  enjoyed  by  the  company  under  existing  or- 
dinances, are  worth  more  than  $1,000,000;  that  December 
18, 1899,  one  Cassius  M.  Payne  offered,  in  writing,  to  the 
city,  $100,000  in  cash  for  all  the  additional  rights,  licenses, 
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and  franchises  over  and  above  what  it  now  possesses,  pro- 
posed to  be  granted  to  the  railway  and  light  company  by 
such  ordinance,  and  accompanied  such  oflfer  with  a  tender 
of  a  certified  check  to  the  city  for  $25,000  as  earnest  of 
good  faith  and  part  payment;  that  Cassius  M.  Payne  was 
able,  ready,  and  willing  to  pay  $100,000  to  the  city  for  such 
rights,  privileges,  and  franchises  last  mentioned,  and  is  still 
able,  ready,  and  willing  to  pay  such  sum  of  $100,000  for  the 
purpose  aforesaid,  which  ofifer  the  city  and  its  officers  re- 
fused, and  still  refuse,  to  accept,  or  any  other  sum  for  such 
rights,  privileges,  and  franchises,  but  intend  by  means  of 
the  collusion  and  conspiracy  aforesaid  to  give  the  same  as 
a  gratuity  to  the  railway  and  light  company;  that  the  pro- 
posed ordinance  was  reported  to  the  common  council  for 
passage  as  a  new  or  substitute  ordinance  by  the  majority 
of  a  special  committee  to  which  the  same  was  referred  De- 
cember 4,  1899,  accompanied  by  the  minority  report  calling 
attention  to  its  evils  and  injustice,  and  the  inadequacy  of 
consideration  therefor;  that  December  18,  1899,  such  ordi- 
nance came  before  the  common  council  for  passage  upon 
the  majority  and  minority  report  of  the  special  committee. 
Said  complaint  also  alleged  that,  notwithstanding  the 
several  facts  mentioned,  the  common  council,  December  18, 
1899,  after  passing  the  amendment  thereunto  annexed,  by 
a  vote  of  twenty-five  in  favor  of  such  amendment  to  seven- 
teen against  it,  in  the  manner  therein  set  forth,  and  in  pur- 
suance of  the  agreement,  com  bination,  and  conspiracy  therein 
mentioned,  passed  such  ordinance  as  amended,  and  ordered 
it  engrossed,  and  that  such  ordinance  is  now  in  the  hands 
of  the  city  clerk  and  of  the  engrossing  committee  of  the 
common  council,  and  the  same  will  be  engrossed,  ordered 
to  a  third  reading,  and  passed  at  the  next  meeting  of  the 
common  council,  to  be  held  within  a  few  days,  and  will 
then  be  accepted  by  the  railway  and  light  company,  and 
thereafter  enforced  by  the  city,  to  the  great  loss  and  dam- 
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age  of  the  plaintiff  and  all  those  similarly  situated ;  that  the 
twenty-five  members  of  the  council  so  voting  for  such  ordi- 
nance, being  defendants  named  therein,  colluded  and  con- 
spired together  with  the  mayor  and  Payne  and  Pfister  to 
obtain  such  valuable  rights  and  franchises  for  the  railway 
and  light  company  gratuitously  or  for  the  alleged  consid- 
eration mentioned,  and  held  various  conferences  prior  to 
December  18, 1899,  in  secret,  and  rehearsed  the  proceed- 
ings which  they  would  take  at  such  meeting,  and  agreed 
together  as  to  the  mode  of  proceeding;  that  the  minority 
of  the  common  council  called  the  attention  of  that  body  to 
the  fact  that  they  could  not  understand  the  legal  effect  of 
the  amendment,  and  moved  that  the  amendment  be  referred 
to  the  judiciary  committee,  but  the  same  was  voted  down 
by  the  twenty-five  members  of  the  common  council  last 
named,  and  the  amendment  has  never  been  referred  to  or 
considered  by  any  committee  of  the  common  council;  that 
at  the  meeting  of  December  18,  1899,  the  chairinan  of  the 
common  council  instructed  the  twenty-five  members  how  to 
vote,  and  the  effect  of  their  voting  on  certain  motions;  that 
the  twenty-five  alderman  so  named  prevented  all  efforts  at 
adjournment,  refused  to  go  into  committee  of  the  whole, 
and  rushed  the  measure  through  the  common  council  with- 
out deliberation,  and  with  indecent  haste,  and  without  con- 
sideration; that,  in  pursuance  of  such  collusion  and  con- 
spiracy, the  twenty-five  members  of  the.  council  last  named, 
prior  to  the  meeting  of  December  18, 1899,  agreed  together 
that  no  amendment  to  such  ordinance  proposed  by  any  one 
except  one  of  their  number  named  should  be  considered  or 
permitted  to  pass,  and  that  no  amendment  thereto  should 
be  referred  to  the  judiciary  committee,  and  that  such  report 
of  the  minority  should  not  be  adopted  or  approved;  that  at 
the  meeting  of  December  18, 1899,  the  twenty-five  alder- 
men therein  named  carried  out  in  voting  and  passing  upon 
such  ordinance  their  agreements  in  aid  of  and  pursuant 
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to  such  conspiracy ;  that  under  the  proposed  ordinance  as 
originally  written,  and  also  under  the  same  as  amended,  the 
city  acquires  no  rights  that  it  did  not  theretofore  possess 
under  existing  franchises,  charter,  and  ordinances,  and  re- 
ceives no  consideration  whatever;  that  no  consideration  ac- 
crued to  the  city  or  the  taxpayers  thereof;  that,  in  further- 
ance of  such  conspiracy,  Pfister,  for  the  purpose  of  buying 
off  opposition  to  the  proposed  ordinance  and  obtaining  sup- 
port of  certain  aldermen,  entered  into  an  agreement  in  writ- 
ing December  18, 1899,  prior  to  the  vote  on  such  ordinance, 
with  a  certain  person  therein  named,  and  others  unknown 
to  the  plaintiff,  to  the  effect  that  he  would  be  personally 
liable  to  pay  about  $9,000,  or  not  to  exceed  $9,000,  in  case 
the  proposed  ordinance  passed  the  common  council  and  was 
accepted  by  the  railway  and  light  company,  which  oflfer 
was  accepted,  and  their  opposition  to  such  ordinance  by  rea- 
son thereof  withdrawn;  that  by  reason  of  the  facts  alleged 
the  money,  rights,  privileges,  and  franchises  mentioned  were 
lost  to  the  city,  and  squandered,  and  the  plaintifTs  burdens 
of  taxation  correspondingly  increased,  the  burdens  of  taxa- 
tion of  all  other  taxpayers  in  the  city  in  similar  condition 
to  the  plaintiff  are  correspondingly  increased  by  such  un- 
lawful waste  and  squandering  of  the  salable,  valuable  rights 
and  property  of  the  city;  that  the  railway  and  light  com- 
pany has  issued  $7,000,000  in  negotiable,  corporate  bonds, 
secured  by  a  mortgage  on  its  right  of  way,  cars,  apparatus, 
and  property,  including  such  rights  and  franchises,  and  all 
other  rights  and  franchises  which  it  may  acquire  from  the 
common  council,  and  may  issue  still  other  bonds,  all  of 
which  may  go  into  the  hands  of  honajide  holders  for  value, 
and  hence  become  enforceable;  that  the  common  council 
and  city  clerk  threaten  and  intend  to  engross  and  pass  such 
ordinance  or  contract  by  a  majority  vote  of  all  its  members, 
and  give  out  that  they  are  about  to  do  so,  and  the  mayor 
of  the  city  threatens  and  intends  to  approve  the  same,  and 
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gives  out  that  he  will  do  so,  and  the  railway  and  light  com- 
pany threatens  and  intends  to  immediately  accept  the  same, 
and  file  or  tender  a  relinquishment  of  such  pretended  rights 
as  they  claim  to  be  the  consideration  of  such  contract. 

Plaintiff  asked  that  a  full  discovery  be  had,  and  that  said 
defendants  be  required  to  make  answers  in  that  behalf,  and, 
when  such  facts  are.  discovered,  the  same  be  added  by 
amendment  to  such  complaint;  and  averred  that  he  has  no 
adequate  remedy  at  law,  and  that,  unless  that  court  grant  to 
him  its  injunctional  order  or  writ  of  injunction,  he  and  his 
fellow  taxpayers  will  be  without  remedy. 

Wherefore  the  plaintiff  asked  that  the  defendants  therein 
^e  each  and  all  enjoined  and  restrained  from  passing  such 
ordinance. 

Upon  such  verified  complaint  and  the  undertaking  there- 
unto annexed,  the  court  commissioner,  on  December  21, 1899, 
ordered  that  the  city,  the  mayor,  the  city  clerk,  and  each  and 
wBvery  of  the  defendants  named  therein  as  aldermen  of  the 
city,  be,  and  they  were  thereby,  enjoined  an,d  restrained 
until  the  further  order  of  that  court  from  signing,  engross- 
ing, passing,  amending,  voting  on,  publishing,  approving,  or 
enforcing  such  proposed  ordinance,  as  amended,  or  any  simi- 
lar ordinance,  and  from  contracting  away  any  rights  of  the 
city,  by  ordinance  or  otherwise,  to  the  railway  and  light 
company,  under  such  proceedings,  and  that  the  railway  and 
light  company,  Pfister,  and  Payne,  each  and  all  of  them, 
were  thereby  enjoined  and  restrained  from  accepting  the 
ordinance  as  amended,  or  any  similar  ordinance,  and  from 
-attempting  to  purchase  from  the  city,  except  by  open  com- 
petition, and  upon  due  notice,  and  upon  adequate  considera- 
tion, any  rights,  privileges,  or  franchises  to  use  the  streets 
of  the  city. 

Upon  the  hearing  in  the  trial  court  of  the  several  orders 
to  show  cause  why  the  injunction  so  issued  by  such  court 
-commissioner  December  21, 1899,  should  not  be  vacated  and 
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set  aside,  it  having  appeared  to  the  judge  of  such  court  ia 
open  court  by  affidavits  filed  and  read  in  opposition  to  such 
motions,  and  by  statements  of  one  of  the  attorneys  and  coun- 
sel for  some  of  the  aldermen  defendants  and  by  one  of  the 
attorneys  and  counsel  for  the  mayor,  that,  notwithstanding 
the  injunctional  order  therein  named  and  served  upon  the 
defendants,  the  mayor  signed  and  approved  the  ordinance 
January  2,  1900,  and  the  city  clerk  signed  such  ordinance, 
and  the  president  of  the  common  council  signed  and  ap- 
proved such  ordinance,  and  the  twenty-four  aldermen  therein 
named  as  defendants  voted  on,  passed,  and  approved  such 
proposed  ordinance,  and  that  all  and  singular  the  acts  afore- 
said of  the  defendants  in  violation  of  such  injunction  were 
done  at  the  city  of  Milwaukee  January  2, 1900;  therefore, 
the  trial  court,  of  its  own  motion,  suspended  the  hearing 
upon  such  several  orders  to  show  cause  why  the  injunctioni 
should  not  be  vacated  and  set  aside,  and  on  January  5, 1900, 
ordered  that  each  and  every  one  of  the  aforesaid  defendants, 
who,  as  it  is  claimed,  violated  such  injunctional  order,  show 
cause  before  that  court  why  he  should  not  purge  himself  of 
his  alleged  contempt,  or  why,  in  default  of  his  being  able  so 
to  do,  he  should  not  be  punished  as  for  a  contempt  of  that 
court,  in  the  manner  and  to  the  extent  allowed  by  law;  that 
a  copy  of  that  order  to  show  cause  should  be  served  on  each 
of  the  defendants  named  in  the  body  of  the  order  on  or  be- 
fore 9  o'clock  a.  m.  of  January  5,  1900;  and  it  was  therein 
further  ordered  that  each  and  every  one  of  the  defendants 
named  in  the  body  of  that  order  as  having  violated  such  in-^ 
junction  show  cause,  as  aforesaid,  before  that  court  on  Jan- 
uary 5, 1900,  at  10  o'clock  a.  m.  of  that  day,  or  as  soon  there- 
after as  counsel  could  be  heard,  and  that  specific  charges  be 
then  and  there  filed  under  oath  against  and  served  upon  each 
of  such  defendants  named  in  the  body  of  that  order. 

Such  order  to  show  cause  having  been?  duly  served,  the- 
trial  court,  upon  the  hearing  thereof,  adjudged  that  it  had 
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jarisdiction,  and  hence  granted  the  order  to  show  canse,  and 
adjudged  that  the  mayor,  clerk,  and  the  majority  of  the  com- 
mon council  named  were  guilty  of  the  contempt  of  that  court 
in  violating  such  in  junctional  order. 

For  the  relators  there  were '  separate  briefs  signed  by 
Charles  QuarleSj  attorney,  and  MiUer^  Noyes^  Miller  cfe  Wa/Uy 
of  counsel,  for  lioae;  a  brief  by  Eyan^  Ogden  cfe  Bottum  for 
Corcoran  and  others;  and  the  cause  was  argued  orally  by 
Mr,  QuarleSy  Oeo.  P.  Miller ^  Hugh  Ityan^  and  J.  0.  Flanders. 
They  contended,  inter  aliu,  that  the  act  in  question  waa 
legislative  in  its  nature,  notwithstanding  a  contract  arises 
therefrom,  and  hence  beyond  the  power  of  a  court  of  equity 
to  interfere  therewith.    Green  Bay  v.  BraunSj  50  Wis.  204; 
Wright  v.  Milwaukee  E.  E.  cfe  L.  Co.  95  Wis.  29-^6;  Stats 
ex  rd.  AWy  Gen.  v.  Madison  St.  JR.  Co.  72  Wis.  612-617; 
State  ex  rd.  Cream  City  R.  Co.  v.  HUherty  72  Wis.  184;  State 
ex  rel.  Milwaukee  St.  E.  Co.  v.  Anderson^  90  Wis.  565;  Sted- 
man  v.  Berlin^  97  Wis.  505 ;  Booth,  Street  Railway  Law,  §  12; 
Elliott,  Eoads  &  S.  562,  563;  Tilley  v.  S.,  F.  cfe  W.  E.  Co.  5 
Fed.  Rep.  657;  St.  Louis  v.  Western  Union  Tel.  Co.  148  TJ.  S.. 
103;  N'ew  Orleans  v.  Great  Southern  T.  <&  T.  Co.  40  La.  Ann. 
41;  Belleville  v.  Citizens  R.  E.  Co.  152  111.  186;  Chicago  M. 
G.  L.  Co.  V.  Lake,  130  111.  42;  Baltimore  T.  cfe  G.  Co.  v.  Balti- 
more, 64  Fed.  Rep.  160;  City  Eailway  Co.  v.  Citizens  Eail- 
road  Co.  166  U.  S.  566;  Bes  Moines  G.  Co.  v  Bes  Moines,  4A 
Iowa,  505-509;  Walla  Walla  v.  Walla  Walla  W.  Co.  172  U.  S. 
1-9;  Montgomery  G.  L.  Co.  v.  Montgomery,  4  L.  R.  A.  616, 
621;  KiUinger  v.  Buffalo  T.  Co.  IGO  X.  T.  377;  Hayes  v.  3L 
C  E.  Co.  Ill  U.  S.  237;  Wahash  E.  Co.  v.  Defiance,  167  U.  S. 
97;  At€y  Gen.  ex  rd.  Taylor  v.  Brown,  1  Wis.  513-522;  Mis- 
sissijppi  V.  Johnson,  4  Wall.  500;  Green  v.  Milh,  25  U.  S. 
App.  383;  AngU  v.  C,  St.  P.,  M.  <&  0.  E.  Co.  151  U.  S.  1; 
Cincinnati  St.  E.  Co.  v.  Smith,  29  Ohio  St.  306;  Caj>e  May 
cfe  S.  L.  E.  Co.  V.  Cape  May,  35  N.  J.  Eq.  419-421;  Alpers 
V.  San  Francisco,  32  Fed.  Rep.  503 ;  People  ex  rd.  Davis  v. 
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Sturtevant^  9  K.  T.  263;  Roberts  v.  Louisville^  92  Ky.  95; 
Trading  S.  Co.  v.  Memphis ^  101  Tenn.  181 ;  Paterson  c6  P,  H, 
R.  Co,  V.  Paterson^  24  N.  J.  Eq.  159;  Davis  v.  Mayor ^  etc. 
ofN.  Y.l  Duer,  452;  1  Dillon,  Mun.  Corp.  (4th  ed.),  §  308; 
2  Iligh,  Inj.  (3d  ed.),  §  1246;  Cooley,  Const.  Lim.  221,  note; 
People  ex  rel,  Bolton,  v.  Albertson^  55  N.  T.  50;  People  ex  rel. 
McLean  v.  Flagg^  46  N.  T.  401 ;  Baird  v.  Mayor,  etc,  of  N.  Y. 
96  N.  T.  567;  Wat^looW.  Mfg,  Co,  v,  Shanahan,  128  K  Y. 
345.;  Pedrick  v,  Bipon^  Y3  Wis.  622;  Taylor  v.  Carondeht^ 
22  Mo.  105;  Heland  v,  Lowell^  8  Allen,  407;  State  ex  rel, 
Atfy  Oen,  v.  Cxmningham^  81  Wis.  440;  Crescent  City  L,  S. 
L.  (&  S,  3,  Co.  V.  Jeferson  Police  Jury^  32  La.  Ann.  1192. 
The  city  of  Milwaukee  is  not  authorized  by  its  charter  to 
grant  street  railroad  franchises.  Sec.  1862,  Stats.  1898,  alone 
authorizes  such  grants.  Davis  v.  Mayor^  etc.  of  N.  Y.  14 
N.  T.  507;  Ashland  v.  Wheeler,  88  Wis.  615;  State  ex  rel, 
^Cream  City  R.  Co.  v.  Hilbert,  72  Wis.  190;  Milwaukee  E.  B, 
<6  L.  Co.  V.  Milwaukee,  95  Wis.  41 ;  State  ex  rd.  Atfy  Gen. 
V.  JanesviUe  W.  P.  Co.  92  Wis.  496.  If  the  court  was  with- 
out jurisdiction  the  disregard  of  the  injunctional  order  con- 
stituted no  contempt.  Dickey  v.  Beed,  78  111.  261 ;  Weher  v. 
Weber,  90  Wis.  467;  In  re  SoAJoyer,  124  U.  S.  200;  In  re  Ayers, 
123  U.  S.  443. 

For  the  respondents  there  was  a  brief  by  Timlin,  Clicks- 
man  cfe  Conway  and  Toohey  cfe  Oilmore,  and  oral  argument 
by  W,  n,  Timlin  and  John  Toohey.  To  the  point  that,  when 
a  municipal  council  acts  or  is  about  to  act  illegally,  that  is, 
beyond  the  powers  conferred  on  it  by  law,  it  is  amenable  to 
the  power  of  the  courts  and  the  courts  have  jurisdiction  to 
annul,  direct,  or  restrain  the  unlawful  acts  of  such  body,  they 
cited  1  Pomeroy,  Eq.  Jur.  §§  1. 129-131;  In  re  Bosenherg,  90 
Wis.  581,  584;  PeopU  ex  rd.  Da/vis  v,  Sturtevant,  9  K  T.  263, 
278;  State  ex  rd.  Gill  v.  Watertown,  9  Wis.  254;  State  ex  rel, 
Anderton  v.  Kempf,  69  Wis.  470;  Earles  v.  Wells,  94  Wis. 
285;  Land,  L,  c&  L.  Co,  v.  Mclntyre,  100  Wis.  256;  Webster 


Wis.]  JANUAEY  TERM,  1900.  667 

State  ez  reL  Bose  y&  Superior  Court  of  Milwaukee  County. 

V,  Douglas  Co.  102  Wis.  181;  sec.  1,  snbch.  I,  ch.  184,  Laws 
of  1874;  State  ex  rel  J/.,  T.  A  W.  R.  Co.  v.  Tomahawk,  96 
Wis.  73;  Port  of  Mobile  t).  Z.  &  N.  R,  Co,  84  Ala.  115;  Rob- 
erts  V.  Louisville,  92  Ky.  95 ;  Des  Moines  O.  Co.  v.  Des  Moines, 
44  Iowa,  505;  Stevens  v.  St.  Mary^s  Training  School,  144  111. 
336;  Paterson  db  P.  E.  R.  Co.  v.  Mayor ^  etc.  of  Paterson,  24 
K  J.  Eq.  159;  Meredith  v.  Sayre,  32  N".  J.  Eq.  557;  Cape  May 
iS:  S.  L.  R.  Co.  V.  Cape  May,  35  ]^.  J.  Eq.  419;  People  ex  rel. 
Negus  V.  Dwyer,  90  IST.  T.  402;  Davis  v.  Mayor,  etc.  of  N.  T. 
1  Duer,  452,  513;  Milhau  v.  Sharp,  15  Barb.  193;  S.  C.  27 
N.  Y.  611;  BlaschJco  v.  Wurster,  156  K  T.  437;  Adamson  v. 
Union  R.  Co.  26  N.  T.  Sup.  136;  Jf^orris  v.  Wurster,  48  K  Y. 
Sup.  656;  Gusthal  v.  Aldermen  of  Nefm  York,  48  N.  Y.  Sup. 
652;  Oerlach  v.  Brandreth,  54  N".  Y.  Sup.  479;  Cincinnati 
St.  R.  Co.  V.  Smith,  29  Ohio  St.  291 ;  Page  v.  Allen,  58  Pa.  St. 
338;  Trading  S.  Co.  v.  Memphis,  101  Tenn.  181;  Spring 
Valley  W.  W.  v.  Bartlett,  16  Fed.  Eep.  615,  and  cases;  Alpers 
V.  San  Francisco,  32  Fed.  Eep.  503 ;  Murphy  v.  East  Portland, 
42  Fed.  Eep.  308;  Crampton  v.  Zahriskie,  101  U.  S.  601;  JVew 
Orleans  W.  Co.  v.  New  Orleans^  164  IT.  S.  471. 

Cassodat,  C.  J.  The  mayor,  city  clerk,  and  the  twenty- 
three  aldermen  who  are  petitioners  herein,  and  constituting 
a  majority  of  the  common  council  of  the  city  of  Milwaukee, 
frankly  admitted  to  the  trial  court  that  they  had  severally 
violated  the  injunctional  order  in  question.  The  only  ex- 
cuse given  for  such  violation  is  that  the  court  was  without 
jurisdiction  to  make  such  order.  The  learned  trial  judge,  in 
his  concise  opinion  in  the  case,  concedes  that,  if  the  court 
had  no  jurisdiction  in  the  action  commenced  by  Schwartz- 
burg,  then  such  order  was  a  nullity,  and  there  was  no  con- 
tempt in  disobeying  it.  But  he  ijontends  that  the  court  did 
have  jurisdiction,  and  that,  however  erroneous  the  making 
of  it  may  have  been,  yet  that  it  was  binding  upon  the  de- 
fendants therein  until  set  aside  or  reversed.     If  the  court 
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had  such  jurisdiction,  then  the  conclusion  reached  b}^  the 
trial  judge  was  undoubtedly  correct.    Thus,  in  a  recent  case, 
our  late  brother  Pinney,  speaking  for  the  court,  said :  "  With 
whatever  irregularities  the  proceeding  may  be  aflfected,  or 
however  erroneously  the  court  may  have  acted  in  grant- 
ing an  injunction  in  the  first  instance,  it  must  be  implicitly 
obeyed,  as  long  as  it  remains  in  existence;  and  the  fact  that 
it  has  been  erroneously  granted  aflfords  no  justification  or 
excuse  for  its  violation.     The  party  against  whom  it  issues, 
or  who  is  affected  by  notice  of  its  existence,  will  not  be  al- 
lowed to  violate  it  on  the  ground  of  a  want  of  equity  in  the 
bill,  since  he  is  not  at  liberty  to  speculate  upon  the  intention 
or  decision  of  the  court,  or  upon  the  equity  of  the  bill,  or  to 
question  the  authority  of  the  court  to  grant  relief  upon  the 
facts  stated,  except  upon  application  to  dissolve  or  vacate 
the  injunction.    Upon  proceedings  for  contempt  for  viola- 
tion of  an  injunction,  the  only  legitimate  inquiry  is  whether 
the  court  granting  the  injunction  had  jurisdiction  of  the 
parties  and  of  the  subject  matter,  and  the  court  will  not,  in 
such  proceedings,  consider  whether  the  order  was  erroneous. 
If  the  court  had  jurisdiction  of  the  subject  matter,  the  fact 
that  its  power  was  erroneously  exercised  does  not  render 
the  injunction  void,  but  only  voidable  upon  proper  applica- 
tion ;  and,  until  set  aside  or  revoked,  it  is  entitled  to  implicit 
obedience."    State  ex  rd,  FowUr  v.  Circuit  Court,  98  Wis. 
149,  150.     The  "  wilful  disobedience  of  any  process  or  order 
lawfully  issued  or  made  "  by  a  court  having  jurisdiction  of 
the  parties  and  subject  matter  is  made  by  statute  a  criminal 
contempt.     Sec.  2565,  Stats.  1898.    The  trial  judge,  being 
convinced,  as  he  manifestly  was,  that  the  court  had  such 
jurisdiction,  could  not,  without  stultifying  his  conscience, 
do  otherwise  than  he  did,  regardless  of  the  personality  or  the 
official  positions  of  the  defendants  therein. 

The  important  question,  therefore,  is  whether  the  court 
did  have  such  jurisdiction  to  issue  that  order;  and  that  ques- 
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tion,  as  indicated  by  the  trial  judge,  depends  upon  the  ques- 
tion whether  the  common  council,  in  passing  the  ordinance, 
acted  within  its  prescribed  limits  as  a  legislative  body.  In 
determining  that  question  the  trial  judge  properly  held  that 
he  was  coniSned  to  the  facts  alleged  in  Schwarzburg's  com- 
plaint, which,  upon  such  hearing  on  the  question  of  contempt, 
were  taken  as  true.  For  that  reason  we  have  given  the  sub- 
stance of  that  complaint  in  the  foregoing  statement.  It  is 
quite  lengthy,  and  is  largely  argumentative.  It  alleges,  in 
effect,  that  the  corporate  rights  and  franchises  to  operate 
such  street  railways  in  all  the  streets  of  the  city  are  owned 
by  the  city;  that,  as  such  owner,  the  city  was  entitled  to 
grant,  sell,  or  dispose  of  the  same  for  money ;  that  such  rights 
and  franchises  are  of  the  value  of  $3,000,000;  that  one  re- 
sponsible man  had  offered  in  writing  $100,000  in  cash  for 
the  additional  rights,  licenses,  and  franchises  proposed  to  be 
granted  to  the  railway  and  light  company,  and  that  the  same 
are  worth  $1,000,000;  that  the  mayor  and  the  twenty-three 
aldermen  who  are  petitioners  herein  against  the  protests  of 
the  electors  and  taxpayers  of  the  city,  as  expressed  in  '*  sev- 
eral mass  meetings,"  colluded  and  conspired  and  unlawfully 
combined  with  the  officers  and  agents  of  that  company  to 
grant  to  the  railway  and  light  company  such  additional  cor- 
porate rights  and  franchises  without  any  consideration,  and 
as  a  mere  gratuity,  and  that  the  company  and  the  vice  pres- 
ident thereof  had  assumed  and  agreed  to  pay  certain  citizens 
of  a  certain  ward  $8,500  in  case  the  ordinance  passed,  to  si- 
lence opposition  thereto,  and  secure  the  support  of  the  alder- 
men of  such  ward ;  that  a  director  of  the  company,  named, 
had,  prior  to  the  passage  of  the  ordinance,  agreed  that,  in 
case  the  ordinance  passed,  he  would  be  personally  liable  to 
pay  to  such  person  and  others  (to  the  plaintiff  unknown) 
*'  about  $9,000,  or  not  to  exceed  $9,000,"  for  the  purpose  of 
buying  off  opposition  and  obtaining  the  support  of  certain 
aldermen.     Such  charges  were  well  calculated  to  arouse  in< 
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4ignatioii  on  the  part  of  the  people,  and  may  have  been  more 
or  less  persuasive  with  the  representatives  of  the  people  in 
the  common  council,  but  we  fail  to  perceive  their  bearing 
upon  or  relevancy  to  the  questions  cf  jurisdiction  here  pre- 
sented. When,  more  than  half  a  century  ago,  the  majority 
of  the  people  of  Khode  Island,  under  the  leadership  of  Mr. 
Dorr,  attempted,  without  the  consent  of  the  existing  state 
government,  to  setup  a  new  state  government,  and  the  ques- 
tion of  rightful  authority  came  before  the  supreme  court  of 
the  United  States,  Mr.  Webster,  in  his  great  argument,  aptly 
declared  that:  "Men  cannot  get  together,  and  count  them- 
selves, and  say  they  are  so  many  hundreds  and  so  many 
thousands,  and  judge  of  their  own  qualifications  and  call 
themselves  the  people,  and  set  up  a  government."  "  The 
power  is  with  the  people,  but  they  cannot  exercise  it  in 
masses  or  per  capita.  .  .  .  The  exercise  of  legislative 
power  and  the  other  powers  of  government  immediately  by 
the  people  themselves  is  impracticable, — they  must  be  exer- 
cised by  representatives  of  the  people.  •  .  .  The  basis 
of  this  representation  is  suffrage.  .  .  .  Suffrage  is  the 
delegation  of  the  power  of  an  individual  to  some  agent. 
...  In  the  exercise  of  political  power  through  represent- 
atives we  know  nothing,  we  never  have  known  anything, 
but  such  an  exercise  as  should  take  place  through  the  pre- 
scribed forms  of  law."  6  Webster's  Works,  223-226.  Simi- 
lar views  were  manifestly  entertained  by  Chief  Justice  Taney 
and  the  court  in  deciding  the  case.  Luther  v.  Borden^  7 
How.  1. 

The  power  and  authority  of  the  common  council  to  enact 
the  ordinance  in  question  is  not  to  be  determined  by  mass 
meetings  and  popular  assemblies,  but  only  by  the  prescribed 
law  applicable  to  the  case.  If  a  director  of  the  railway  and 
light  company,  or  the  vice  president  of  that  company,  has 
committed  any  crime  or  any  unlawful  act,  the  courts  are  open, 
and  they  are  liable,  like  other  citizens,  to  prosecution.    But 
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such  facts,  if  true,  are  wholly  immaterial  on  such  questions* 
of  jurisdiction,  and  much  more  so  if  they  are  untrue.  The 
members  of  the  common  council  appear  to  have  been  di- 
vided as  to  the  wisdom  of  passing  the  proposed  ordinance, 
and  the  same  seems  to  have  been  true  of  the  citizens.  As 
frequently  occurs  in  respect  to  important  matters  of  legis- 
lation, the  friends  and  opponents  of  the  measure  appear  to 
have  had  frequent  conferences  and  meetings,  but  it  does  not 
follow  that  such  meetings,  even  if  in  secret,  constituted  a  con- 
spiracy. Secret  caucuses  are  quite  common  in  political  ac- 
tion. They  are  an  incident  of  popular  government.  It  is. 
not  alleged  that  such  combination  was  to  accomplish  some 
criminal  or  unlawful  purpose,  or  to  accomplish  some  pur- 
pose  not  in  itself  criminal  or  unlawful  by  criminal  or  un- 
lawful means,  unless  the  passage  of  any  such  ordinance  was- 
unlawful,  which  will  be  considered  later.  It  is  only  neces:- 
sary  here  to  say  that  no  alderman  or  officer  of  the  city  is 
charged  with  anything  unlawful,  unless  the  support  and  at- 
tempt to  pass  such  ordinance  was  unlawful.  The  theory  of 
Schwartzburg's  complaint  is  that  the  corporate  rights  and 
franchises  in  question  were  owned  by  the  city,  and  were 
held  in  trust  for  its  citizens  and  taxpayers  and  the  public, 
and  that  the  same  were  the  subject  of  barter  and  sale  to  the 
highest  bidder.  Such  corporate  rights  and  franchises  in 
this  country  are  special  privileges  conferred  by  the  sover- 
eign power  of  the  state  or  nation,  and  do  not  belong  to  the 
citizens  of  the  state  or  county  by  common  right.  At  com- 
mon law,  such  corporate  rights  and  franchises  were  incapable 
of  being  seized  and  sold  on  execution.  Que  v.  Tide  Water 
C.  Co.  24  How.  263;  1  Freeman,  Executions,  §  179,  and  cases, 
there  cited;  Yellow  Hive?*  Imp.  Co.  v.  Wood  Co.  81  Wis. 
560,  and  other  cases  there  cited.  They  are  granted  to  a 
corporation  or  individuals  for  some  specific  purpose.  The 
are,  consequently,  essential  to  the  purpose,  and  hence  can- 
not be  separated  from  it  without  destroying  the  grant.    Of 
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course,  such  grant  can  be  made  upon  condition,  or  with  any- 
other  restriction  or  limitation.  Such  corporate  rights  and 
franchises  can  only  be  sold,  assigned,  or  transferred  when 
and  as  authorized  by  statute.  Id.  See,  also,  Coinbcs  v. 
Keyes,  89  Wis.  311;  sec.  1788,  Stats.  1898,  as  amended  by  ch. 
198,  Laws  of  1899. 

This  brings  us  to  the  question  whether  the  common  council 
had  the  power  to  pass  the  ordinance.  No  one  doubts  the 
:power  of  the  legislature  to  create  cities,  and  give  them  the 
general  powers  possessed  by  municipal  corporations  at  com- 
mon law;  and,  in  addition  thereto,  such  powers  pertaining 
to  municipalities  as  may  be  specifically  granted,  as  in  the 
case  of  the  city  of  Milwaukee.  The  statute  expressly  author- 
izes the  formation  of  "  corporations  for  constructing,  main- 
taining, and  operating  street  railways  "  under  ch.  86,  Stats. 
1898,  and  provides  that  they  "shall  have  powers  and  be 
governed  accordingly."  Sec.  1862.  That  section  also  ex- 
pressly provides  that:  "  Any  municipal  corporation  or  county 
may  grant  to  any  such  corporation,  under  whatever  law 
formed,  or  to  any  person  who  has  the  right  to  construct, 
maintain  and  operate  street  railways  the  use,  upon  9uch  terms 
as  tJie  proper  authorities  shall  determine^  of  any  streets  or 
bridges  within  its  limits  for  the  purpose  of  laying  single  or 
•double  tracks  and  running  cars  thereon  for  the  carriage  of 
freight  and  passengers,  to  be  propelled  by  animals  or  such 
•other  power  as  shall  be  agreed  on,  with  all  the  necessary 
curves,  turnouts,  switches  and  other  conveniences.  Every 
such  road  shall  be  constructed  upon  the  most  approved  plan 
and  be  subject  to  such  reasonable  rules  and  regulations  and 
the  payment  of  such  license  fees  as  the  proper  municipal  an- 
thorities  may  by  ordinance^  from  time  to  time,  prescribe.  Any 
such  grants  heretofore  made  shall  not  be  invalid  by  reason 
of  any  want  of  power  in  such  municipal  corporation  to  grant, 
or  any  such  railway  corporation  or  person  to  take  the  same; 
but  in  such  respects  are  hereby  confirmed."    The  authority 


"Wis.]  JAlfUAEY  TERM,  1900.  673 

State  ex  reL  Rose  t&  Superior  Court  of  Milwaukee  County. 

of  the  legislature  to  delegate  to  municipal  corporations  the 
power  to  so  grant  such  corporate  rights  and  franchises  can- 
not be  seriously  doubted.  In  fact,  this  court,  construing  that 
section,  has  expressly  held  that  a  municipal  ordinance  grant- 
ing such  corporate  rights  and  franchises  ''  has  the  force  and 
effect  of  a  statute  of  the  state."  Staie  ex  rd.  Atfy  Oen,  v, 
Madison  St.  R.  Co.  72  Wis.  612;  State  ex  rd.  dream  City  B. 
Co.  V.  Hilhert,  72  Wis.  184;  State  exrel.  Wis.  Tel.  Co.  v.  Janes- 
mUe  St.  R.  Co.  87  Wis.  78;  Ashland  v.  Wheeler,  88  Wis.  616; 
Wright  V.  Milwaukee  K  JR.  <&  L.  Co.  95  Wis.  36.  So  it  has 
been  held  by  the  supreme  court  of  the  United  States  that 
^'  the  legislature  may  delegate  to  municipal  assemblies  the 
power  of  enacting  ordinances  relating  to  local  matters,  and 
such  ordinances^  when  legally  enacted,  have  the  force  of 
legislative  acts."  iVVw?  Orleans  W.  W.  Go.  v.  New  OrleanSj 
164  U.  S.  471.  To  the  same  eflfect  is  Des  Moines  O.  Co.  v.  Des 
Moines,  44  Iowa,  505.  This  is  in  accordance  with  the  gen- 
eral rule.  Thus  it  is  stated,  '*  Although  the  proposition 
that  the  legislature  of  a  state  is  alone  competent  to  make 
laws  is  true,  yet  it  is  also  settled  that  it  is  competent  for  the 
legislature  to  delegate  to  municipal  corporations  the  power 
to  make  by-laws  and  ordinances  with  appropriate  sanctions, 
which,  when  authorized,  have  the  force,  in  favor  of  the 
municipality  and  against  persons  bound  thereby,  of  laws 
passed  by  the  legislature  of  the  state."  1  Dillon,  Mun.  Corp. 
(4th  ed.),  §  308,  and  cases  there  cited.  Of  course,  no  such 
ordinance  can  enlarge  or  diminish  the  terms  of  the  statute 
by  which  the  power  is  so  delegated.     Id.  §  317. 

It  is  contended  that  the  proposed  ordinance  would  be  void 
because  it  would  impose  an  additional  burden  upon  abutting 
lot  owners  without  providing  for  compensation.  It  is  enough 
to  say  that  the  proposed  grant  only  covers,  and  could  only 
cover,  such  rights  as  the  common  council  has  power  to  grant; 
it  in  no  way  purports  to  affect,  nor  could  it  affect,  the  rights 
of  abutting  lot  owners.  Paterson  <&  P.  H.  R.  Co.  v.  Pater- 
Vol.  105—43 
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son,  24:  K.  J.  Eq.  158;  Erueger  v.  Wis.  Tel.  Co.  106  Wis. , 

The  grant  being  made  by  the  legislature,  representing  the 
sovereign  power  of  the  state,  through  the  agency  of  the  com- 
mon council,  it  is  certainly  legislative  in  its  character.  Thus, 
it  has  been  held  that,  "  A  grant  of  a  right  of  way  over  a 
tract  of  land  to  a  railroad  company  by  a  municipal  corpora- 
tion by  an  ordinance  which  provides  that  the  company  shall 
erect  suitable  fences  on  the  line  of  the  road,  and  maintain 
gates  at  street  crossings,  is  not  a  mere  contract,  but  is  an 
exercise  of  the  right  of  municipal  legislation,  and  has  the 
force  of  law  within  the  corporate  limits."  Hayes  v.  M.  C. 
a.  Co.  Ill  U.  S.  228.  The  fact  that  the  passage  and  accept- 
ance of  the  ordinance  may  result  in  a  contract  does  not  de- 
stroy its  legislative  character.  Des  Moines  G.  Co.  v.  De^ 
Moines,  supra.  Thus,  in  a  recent  case,  it  is  held  in  New 
York  that  "  the  action  of  the  common  council  of  Buffalo  in 
granting  consent  to  construct  a  street  railroad  under  the 
revised  charter  of  Buffalo  is  a  legislative,  and  not  an  admin- 
istrative, act."  Kittinger  v.  Buffalo  T.  Co.  160  N.  Y.  377. 
The  passage  of  the  ordinance  in  question  being  legislative 
in  its  character,  the  question  recurs  whether  the  trial  court, 
as  a  court  6f  equity,  had  jurisdiction  to  restrain  the  common 
council  from  passing  the  same.  The  question  is  very  impor- 
tant, and  has  received  careful  consideration.  Our  dual  sys- 
tem of  state  and  national  governments  is  unique  and  intricate. 
We  not  only  have  numerous  states  embraced  within  the  na- 
tion, but  numerous  municipalities  in  each  state.  The  gov- 
ernmental power  of  each  state,  as  well  as  the  nation,  is 
divided  into  three  separate  departments, —  legislative,  exec- 
utive, and  judicial, —  which  are  in  their  action  almost  wholly 
independent  of  each  other.  The  same  three  departments,  ia 
an  inferior  and  subordinate  way,  exist  in  each  nrunicipality. 
In  the  exercise  of  such  powers,  the  natural,  if  not  the  essea- 
tial,  order  is  for  the  legislative  department,  engaged  in  the 
enactment  of  laws^  by-laws,  and  ordinances,  to  act  first;  for 
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the  executive  department,  engaged  in  executing  and  enforc- 
ing the  laws,  to  act  next;  and  for  the  judicial  department, 
engaged  in  construing  and  declaring  the  laws,  to  act  last  — 
and  hence  the  conservative  agency  of  the  government, 
whether  national,  state,  or  municipal.  From  the  very  nature 
of  things,  the  judicial  power  cannot  legislate  nor  supervise 
the  making  of  laws.  It  is  equally  true  that  the  legislative 
power  cannot  act  judicially.  Thus  it  has  been  held  in  Penn- 
sylvania that  the  legislature  has  no  power  to  order  a  new 
trial,  or  to  direct  the  court  to  order  it,  either  before  or  after 
judgment,  since  such  power  was  judicial.  De  GhasteUux  v, 
FairchUd,  15  Pa.  St.  18;  S,  C,  53  Am.  Deo.  570,  per  Gxbson, 
C.  J.  One  of  the  most  eminent  jurists,  in  such  matters,  which 
this  country  has  produced,  speaking  for  the  supreme  court 
of  the  United  States,  has  left  on  record  this  statement :  "  That 
department  [judicial]  has  no  will  in  any  case.  .  .  .  Judi- 
cial power,  as  contradistinguished  from  the  power  of  the 
laws,  has  no  existence.  Courts  are  the  mere  instruments  of 
the  law,  and  can  will  nothing.  "When  they  are  said  to  exer- 
cise a  discretion  it  is  a  mere  legal  discretion,  a  discretion  to 
be  exercised  in  discerning  the  course  prescribed  by  law;  and, 
when  that  is  discerned,  it  is  the  duty  of  the  court  to  follow  it. 
Judicial  power  is  never  exercised  for  the  purpose  of  giving 
effect  to  the  will  of  the  judge;  always  for  the  purpose  of 
giving  effect  to  the  will  of  the  legislature;  or,  in  other  words, 
to  the  will  of  the  law."  Chief  Justice  Maeshall  in  Osbom 
V,  Bank  of  U.S.  Q  Wheat.  866.  The  same  chief  justice  wrote 
the  opinion  of  the  court  refusing  to  restrain  the  state  of 
Georgia  and  its  several  officials  from  enforcing  an  act  of  the 
legislature  of  that  state  in  conflict  with  a  treaty  between 
the  United  States  and  the  Cherokee  Nation  of  Indians  in 
that  state,  and  which  act  of  the  legislature  was  subsequently 
held  to  be  void,  on  the  ground  that  such  restraint  was  an 
exercise  of  political  power.  Cherokee  Nation  v.  Georgia^  5 
Pet.  1 ;  Worcester  v.  Georgia^  6  Pet.  515.    See,  also,  Louisiana 
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V.  Texas,  176  IT.  S.  1.  For  the  same  reason  that  court  re- 
fused to  restrain  President  Andrew  Johnson  from  enforcing 
an  act  of  Congress  alleged  to  be  unconstitutional  and  void, 
and  in  fact  refused  to  allow  the  bill  to  be  filed.  Mississippi 
V.  Johnson,  i  Wall.  475.  Numerous  cases  might  be  cited 
where  courts  have  refused  to  take  jurisdiction  to  control  the 
discretion  of  administrative  oflBcers. 

A  failure  to  observe  the  dividing  line  between  legisla- 
tive and  judicial  power,  as  indicated,  may  account  for  some 
want  of  harmony  in  judicial  utterances.  One  of  the  cases 
most  relied  upon  by  counsel  for  the  defendant  is  People  ex 
rd.  Davis  v,  Sturtevant,  9  N.  T.  263,  punishing  Sturtevant, 
one  of  the  aldermen  of  the  city,  for  contempt  in  violating 
an  injunction  in  the  case  of  Davis  &  Palmer  against  the 
mayor  and  aldermen,  restraining  the  latter  from  authoriz- 
ing the  building  of  a  railway  in  Broadway,  on  the  ground 
that  the  same  was  a  public  nuisance.  Id.  269.  But  it  ap- 
pears in  the  injunction  suit  that  the  mayor  and  common 
council  had  no  power  whatever  to  authorize  the  building  of 
such  railway,  and  hence  were  acting  without  any  authority. 
Dams  V.  New  York,  14  N.  Y.  506.  Of  course,  a  common 
council  cannot  act  legislatively  where  it  has  no  power  to 
act  at  all.  In  People  ex  rel,  Negus  v,  Dwyer,  90  N.  Y.  402, 
relied  upon  by  counsel,  the  elevated  railway  had  been  incor- 
porated by  the  legislature,  to  ran  on  certain  streets,  or  others 
that  might  be  named  by  the  mayor  and  common  council. 
The  common  council  passed  a  resolution  naming  certain 
streets.  The  mayor  vetoed  the  same.  Thereupon  the  com- 
mon council  were  restrained  from  passing  the  resolution 
over  the  veto.  Notwithstanding,  they  passed  it  over  the 
veto  and  were  puni9hed  for  contempt.  The  only  ground 
upon  which  that  case  can  be  justified,  if  at  all,  in  our  judg- 
ment, is  that  the  mere  naming  of  such  streets  was  not 
a  legislative  act,  but  a  mere  ministerial  act.  Later  cases 
in  that  state  seem  to  condemn  the  restraining  of  the  com- 
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mon  council  when  clearly  acting  within  its  power  and 
discretion.  TalcoU  v.  Buffalo^  125  N.  T.  280;  Eitting&r 
V.  Buffalo  T.  Co.  160  N.  Y.  377.  In  this  last  case  it  was 
held  that  the  action  of  the  common  council  in  granting 
consent  to  construct  a  street  railway  was  a  legislative  act, 
and  that  the.  rule  that  courts  cannot  inquire  into  the  mo- 
tives inducing  legislation  extends  to  legislative  acts  by  a 
common  council  of  a  city  as  well  as  to  those  by  a  state  leg- 
islature. To  the  same  effect,  Waterloo  W.  Mfg.  Co.  v.  Shomr 
ahan^  128  N.  Y.  346;  People  ex  rel.  Bolton  v.  Albertson^  55 
N.  Y.  54;  U.  S.  v.  Des  Moines  N.  <6  R.  Co.  142  U.  S.  510; 
Angle  V.  C,  St.  P.,  M.  <&  0.  R.  Co.  151  U.  S.  3.  As  indi- 
cated in  this  last  case,  the  court  is  limited  to  the  question  of 
power,  and  its  inquiry  does  not  extend  to  matters  of  expe- 
diency, the  motives  of  the  legislators,  or  the  reasons  given 
for  their  action.  It  has  been  held  in  New  York  that  "  the 
writ  of  certiorari  will  not  issue  to  review  a  mere  legislative 
action,  although  it  may  involve  the  exercise  of  discretion." 
People  ex  rel.  0^  Connor  v.  Supers  of  Qiteens  Co.  153  N.  Y. 
370.  The  general  rule  undoubtedly  is,  as  recently  held  by 
the  supreme  court  of  the  United  States,  that  "  a  court  of 
equity  cannot  properly  interfere  with,  or,  in  advance,  re- 
strain, the  discretion  of  a  municipal  body  while  it  is  in  the 
exercise  of  powers  that  are  legislative  in  their  character." 
JVew  Orleans  W.  W.  Co.  v.  N&w  Orleans,  164  U.  S.  471,  481. 
To  the  same  effect,  Chicago  v.  Evans,  24  111.  52;  Des  Moines 
O.  Co.  V.  Des  Moines,  44  Iowa,  505 ;  Mason  v.  Shawneetown, 
77  111.  533;  Stevens  v.  St.  Mary's  Training  School,  144  111. 
336;  MuUer  v.  EedeJcin,  119  Ind.  482;  Cape  May  (&  S.  L. 
R.  Co.  V.  Cape  May,  35  N.  J.  Eq.  419 ;  Alpers  v.  Sam,  Framn 
cisco,  32  Fed.  Kep.  503 ;  Detroit  v.  Wayne  Circuit  Judge^  79 
Mich.  384. 

The  exceptions  to  the  rule  would  seem  to  be  limited  to 
cases  where  the  governing  body  of  the  municipality  has  no 
power  to  act  on  the  particular  subject,  legislatively,  at  all, 
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or  where  the  threatened  act  k  not  legislative,  but  purely 
ministerial,  or  where  such  body  is  clothed  with  certain  pow- 
ers, but  threatens  to  go  beyond  or  outside  of  such  powers, 
and  thereby  invade  the  property  or  property  rights  of  the 
complainant,  or  where  such  body  threatens  to  squander  or 
divert  some  fund  or  property  held  by  it  or  some  of  its  oflB- 
cials  in  trust  for  its  taxpayers  and  citizens.  Stevens  v.  St. 
Mary^B  Training  School^  144  111.  336;  Spring  VaJley  Water 
WorJca  V.  Bartlett^  16  Fed.  Hep.  615;  Roberts  v.  LouisviUe^  13 
L.  E.  A.  844,  92  Ky.  95;  Murphy  v.  JSast  Portland^  42  Fed. 
Rep.  308;  State  ex  rel,  Atfy  Oen,  v.  Circuit  Courts  97  Wis.  1. 
But  it  is  well  settled  that  courts  of  equity  will  not  attempt 
to  control  the  discretionary  or  legislative  powers  vested  by 
law  in  municipal  corporations.  Stevens  v.  St.  Mary^s  Train- 
ing Schooly  supra.  So,  in  Indiana,  it  has  been  held  not  to 
be  within  the  jurisdiction  of  a  court  of  equity  to  enjoin  the 
common  council  of  a  city  from  investigating  charges  against 
waterworks  trustees  or  other  municipal  officers,  and  fru.ii 
removing  them  from  office.  Muhler  v.  Sedekin^  supra.  So, 
in  New  Jersey,  it  has  been  held  that  "there  can  ordinarily 
be  no  judicial  restraint  or  interference  with  municipal  cor- 
porations in  the  iona  fide  exercise  of  powers  legislative  or 
discretionary  in  their  nature,  provided  private  rights  are  not 
violated."  Cape  May  &  S.  L.  R.  Co.  v.  Cape  May^  35  N.  J^ 
Eq.  419.  So  it  has  been  held  in  the  federal  court  in  Oregon 
that  "a  court  of  equity  will  not  enjoin  a  municipal  corpora- 
tion in  the  exercise  of  its  legislative  function,  unless  the  pro- 
posed act  is  beyond  the  scope  of  its  power,  and  its  passage 
would  work  irreparable  injury."  Murphy  v.  East  Portland^ 
supra.  Of  course,  the  courts  may  interfere,  and  prevent 
the  enforcement  of  an  illegal  ordinance  after  its  passage. 
This  is  held  in  several  of  the  cases  cited. 

Counsel  also  contend  that  the  proposed  ordinance  not  only 
grants  corporate  rights  and  franchises,  but  will  make,  when 
accepted,  an  irrevocable  contract.    We  do  not  feel  called 
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upon  in  this  case  to  determine  whether  that  is  so  or  not.  If 
the  ordinance  goes  beyond,  and  is  outside  of,  the  authority 
given  by  the  statute  quoted,  then  to  that  extent  it  would  be 
invalid  and  would  hurt  no  one.  If,  on  the  contrary,  it  is 
within  the  authority  so  given  by  the  legislature,  and  the 
legislation  is  valid,  then  it  is  not  perceived  upon  what  ground 
a  court  of  equity  can  interfere  at  the  suit  of  a  private  party. 
As  already  indicated,  such  corporate  rights  and  franchises  are 
not  like  a  fund  or  property  held  in  trust  for  the  citizens  and 
taxpayers  of  the  city.  The  statute  expressly  authorizes  the 
making  of  the  grant "  upon  such  terms  as  the  proper  author- 
ities shall  determine,"  and  this,  in  the  instant  case,  mani- 
festly means  the  common  council.  The  statute  also  provides 
that  such  road  shall "  be  subject  to  such  reasonable  rules  and 
regulations  and  the  payment  of  such  license  fees  as  the  proper 
municipal  authorities  may  by  ordinance,  from  time  to  time, 
prescribe."  Construing  that  statute,  this  court  has  held  that 
the  common  council  may,  from  time  to  time,  change  the 
license  fee  to  be  paid  by  the  companj^  notwithstanding  the 
amount  of  the  fee  was  originally  fixed  by  the  ordinance 
granting  the  franchises.  State  ex  rd.  Cream  City  R.  Co.  v. 
Hubert,  72  Wis.  184.  Of  course,  whatever  contract  is  so 
made  is  subject  to  the  conditions  imposed  by  the  statute  giv- 
ing the  authority  to  make  the  contract.  The  power  so  vested 
in  the  common  council  is,  within  the  limits  prescribed,  a  dis- 
cretionary power;  and  we  must  hold  that  a  court  of  equity 
had  no  jurisdiction  to  restrain  the  common  council  from  ex- 
ercising such  discretion,  especially  at  the  suit  of  a  private 
party. 

It  is  said  that  the  amendment  to  the  ordinance,  as  origi- 
nally proposed,  was  not  submitted  to  a  committee  as  required. 
It  is  enough  to  say  that  a  court  of  equity  has  no  place  in  the 
chamber  of  the  common  council  to  supervise  or  superintend 
the  proceedings  of  that  body,  while  engaged  in  the  exercise 
of  legislative  or  discretionary  functions.  The  common  coun- 
cil of  Milwaukee,  like  other  le^slative  bodies  and  courts,  is 
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liable  to  commit  errors  which  may  be  fatal  to  its  action ; 
but  that  does  not  take  away  its  power  to  act.  Counsel  for 
the  defendant  admitted  upon  the  argument  that  the  common 
council  had  power  to  pass  the  ordinance  if  it  had  proceeded 
regularly.  But  a  court  of  equity  has  no  power  to  prevent 
such  action  merely  because  the  mode  or  manner  of  its  pro- 
cedure is  irregular.  To  do  so  would  be  to  stop  the  machin- 
ery of  the  city  government.  It  is  not  a  question  of  the 
propriety,  or  expediency,  or  wisdom  of  the  proposed  action, 
but  a  question  of  the  power  of  the  common  council  and  the 
jurisdiction  of  the  court. 

By  the  Court. —  The  peremptory  writ  of  prohibition  ia 
awarded. 


Austin,  Appellant,  vs.  Austin  and  others,  Bespondents. 
February  S— February  27, 1900. 
Deeds:  Delivery:  Intent:  Fraud, 

1  In  an  action  to  establish  the  deliyery  of  a  deed  to  plaintiff  from 
her  husband,  since  deceased,  and  to  compel  the  heirs  of  the  grantor 
to  execute  and  deliver  to  plaintiff  deeds  of  confirmation,  a  finding^ 
that  the  deed  was  never  delivered  is  held  not  to  be  so  clearly  against 
the  weight  of  the  evidence  as  to  authorize  reversal  on  appeal 

Si  It  appearing  from  the  testimony  that  the  deed  was  shown  to  plaint- 
iff by  the  decedent  so  that  she  should  believe  it  to  be  effectual,  but 
without  intention  of  making  it  so  in  fact,  and  with  the  intention 
that  the  decedent  should  afterwards  destroy  it  if  he  chose,  the  deed 
being  a  pure  gift  and  nothing  having  been  done  or  advanced  on 
the  strength  of  it,  the  plaintiff  must  recover,  if  at  all,  by  showing 
the  fact  of  delivery,  and  cannot  recover  by  showing  the  deception 
in  which  there  was  no  legal  fraud. 

&  WhUe  a  mental  reservation  on  the  part  of  the  grantor  cannot  destroy 
the  effect  of  an  otherwise  valid  delivery,  yet  where  actual  deliv- 
ery is  not  proven  by  direct  testimony  or  admitted,  and  the  quee* 
tion  whether  such  actual  delivery  ever  took  place  is  to  be  deter- 
mined by  inferences  from  surrounding  circumstances,  the  intent 
of  the  parties  may  materially  assist  in  determining  the  proper  in- 
ference to  be  drawn. 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

This  is  an  action  in  equity  to  establish  the  execution  and 
delivery  of  a  deed  of  a  house  and  lot  in  the  city  of  Milwau- 
kee, which  deed  is  claimed  to  have  been  executed  and  de- 
livered to  the  plaintiff  on  the  26th  of  May,  1897,  by  her 
then  husband,  Edward  A.  Austin,  now  deceased,  and  after-^ 
wards  destroyed,  and  to  compel  the  defendants,  as  heirs  at 
law  of  said  Edward  A.  Austin;  to  execute  and  deliver  to  the 
plaintiff  sufficient  deeds  confirming  her  title  to  said  property. 
The  defense  was  that  said  deed  was  never  in  fact  delivered. 

The  evidence  showed  that  the  plaintiff  and  Edward  A^ 
Austin  were  husband  and  wife,  having  been  married  Sep- 
tember 25,  1894,  and  that  the  property  in  question  was  their 
homestead,  and  that  it  was  owned  prior  to  the  marriage  by 
Edward  A.  Austin;  that  they  resided  thereon  until  the  death 
of  Edward  by  his  own  hand  June  11, 1898;  and  that  Ed- 
ward left  personal  property  amounting  to  a  little  more  than 
$500,  and  no  real  estate  except  this  homestead,  which  was 
of  the  value  of  about  $7,500.  Both  the  parties  had  been 
previously  married,  and  Edward  had  four  grown  children 
at  the  time  of  his  marriage  to  the  plaintiff,  and  the  plaintiff 
had  one  son,  who  was  still  a  boy.  The  evidence  further 
showed:  That  on  May  26,  1897,  Edward  A.  Austin,  at  his 
place  of  business  in  Milwaukee,  executed  a  quitclaim  deed 
of  the  property  in  question,  running  to  the  plaintiff  as 
grantee,  and  expressing  a  nominal  consideration  of  $1,  which 
deed  was  duly  witnessed  and  acknowledged,  though  the 
plaintiff  was  not  present  whenr  it  was  executed,  and  there 
was  no  delivery  at  that  time.  At  the  same  time  Edward 
executed  a  paper  purporting  to  be  a  will,  in  which  the  ex- 
ecution of  the  deed  was  recited,  and  a  provision  was  made 
that  the  plaintiff's  son  should  share  in  his  property  equally 
with  his  own  children.  Edward  A.  Austin  took  this  deed 
and  will  to  his  home  at  noon  on  the  day  on  which  they  wera 
executed,  and  had  an  interview  with  his  wife,  at  which  no- 
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one  else  was  present,  and  there  is  no  direct  testimony  that 
the  deed  was  delivered  at  that  interview.  The  plaintiff  testi- 
fies that  she  had  possession  of  the  deed  one  hoar  at  that 
time,  but  she  was  not  allowed  to  testify  to  the  fact  of  deliv- 
ery. James  E.  Austin,  a  brother  of  the  deceased  living  in 
Buffalo  (but  who  was  then  in  Milwaukee),  testified  that  Ed- 
ward told  him  after  this  interview  that  he  had  read  the  deed 
to  the  plaintiff.  There  is  also  testimony  of  two  witnesses 
to  the  effect  that  Edward  afterwards  stated  that  he  had 
deeded  the  homestead  to  his  wife.  Both  the  deed  and  the 
will  were  taken  away  by  Edward  after  the  interview,  and 
on  the  same  day  delivered  by  him  to  James  E.  Austin,  under 
instructions  to  take  the  same  to  Buffalo  until  he  (Edward) 
should  call  for  them  to  destroy  them.  It  appears  by  the 
testimony  of  James  E.  Austin,  as  well  as  by  other  facts  in 
the  case,  that  there  were  serious  difficulties  between  the 
husband  and  the  wife  at  the  time  of  this  transaction  and 
previous  thereto,  and  that  he  (James)  and  Edward  arranged 
prior  to  the  execution  of  the  deed  that  the  deed  and  will 
should  be  made,  and  shown  to  the  plaintiff,  so  that  she 
would  believe  them  to  be  effectual,  but  without  intention  of 
making  them  so  in  fact,  and  that  Edward  should  afterwards 
destroy  them  if  he  chose.  It  appears  that  James  R  Austin 
soon  afterwards  took  the  deed  and  will  to  Buffalo,  and  kept 
them,  and  that  the  differences  between  the  husband  and 
wife  increased,  and  that  she  commenced  a  divorce  action  by 
the  service  of  a  summons;  that  Edward  then  went  to  Buf- 
falo, and  on  the  5th  of  July,  1897,  procured  the  deed  and 
will  from  his  brother,  and  cut  off  his  signature  on  each  in- 
strument and  wrote  upon  the  back  of  each:  "  Annulled  and 
signature  removed  July  5th,  1897.  Edward  A.  Austin;" 
that  afterwards  a  reconciliation  took  place  between  the  hus- 
band and  wife,  and  that  Edward  made  another  deed  of  the 
bouse  and  lot,  and  placed  it  with  James,  but  this  was  never 
delivered,  and  was  shortly  afterwards  returned  to  Edward 
at  his  request.    The  plaintiff  testifies  that  James  E.  Austia 
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told  her  on  the  same  day  that  the  first  deed  and  will  were 
executed,  and,  after  her  interview  with  her  husband,  that 
Edward  had  handed  the  deed  to  him  for  her,  but  that  he 
was  to  take  it  to  Buffalo,  and,  if  anything  happened  to  Ed- 
ward, he  was  to  come  on  and  have  it  recorded.  As  to  this 
James  E.  Austin  testifies,  practically,  to  lack  of  recollection, 
but  admits  that  he  may  have  said  it. 

The  court  found  that  there  was  no  intent  to  deliver  the 
deed,  and  that  no  actual  delivery  took  place,  and  dismissed 
the  complaint,  from  which  judgment  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Lynn  8.  Pease  and 
W,  J.  Turner^  and  oral  argument  by  Mr,  Pease. 

For  the  respondents  there  was  a  brief  by  Nickerson, 
Roemer  <6  AaronSy  and  oral  argument  by  JK  W.  Nickerson. 

"WiNSLow,  J.  There  is  really  but  one  serious  question  in 
this  case,  and  that  is  whether  the  finding  of  the  trial  court 
that  there  was  no  delivery  of  the  deed  in  question  to  the 
plaintiff  is  so  clearly  against  the  weight  of  the  evidence  that 
it  should  be  set  aside  by  this  court.  Examination  of  the  evi- 
dence convinces  us  that  this  question  must  be  answered  in 
the  negative.  ^ 

There  was  no  direct  evidence  of  the  delivery.  The  deed, 
with  signature  removed,  was  produced  on  the  trial  by  the 
defendants,  so  there  was  no  presumption  of  delivery  arising 
from  possession.  It  is  true  that  the  plaintiff  testified  that 
sho  had  possession  of  it  for  a  short  time  on  the  day  of  its 
date,  but  this  possession  is  not  shown  to  have  been  in  pur- 
suance of  a  delivery,  and  may  have  been  merely  for  exam- 
ination, or  may  have  been  obtained  without  the  grantor's 
knowledge.  It  is  true  also  that  there  are  some  items  of  evi- 
dence tending  to  show  that  Edward  A.  Austin  stated  to 
others  that  he  had  deeded  the  property  to  his  wife.  It  may 
well  be  that  from  all  of  this  evidence  the  trial  court  might 
have  been  justified  in  finding  that  there  was  an  actual  de- 
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livery,  and  that  this  court  could  not  have  reversed  such  find- 
ing; but,  on  the  other  hand,  there  is  much  evidence  in  the 
case  tending  to  convince  the  mind  that  no  delivery  ever 
took  place,  and  that  the  deed,  from  its  inception  up  to  the 
time  of  Edward  A.  Austin's  death,  remained,  and  was  in- 
tended to  remain,  under  the  control  of  Edward  or  his  brother, 
and  we  cannot  say  that  the  court  erred  in  giving  credit  to 
this  testimony,  and  finding  that  there  never  was  a  delivery 
in  fact.  The  deed  was  a  purely  voluntary  one,  made  by  a 
man  with  four  children  of  his  own,  by  which,  if  the  deed 
was  effective,  almost  his  entire  property  was  given  to  his 
second  wife.  It  was  accompanied  with  a  will  which  gave 
to  the  wife's  son  an  equal  share  of  his  property  with  his  own 
children.  It  was  executed  when  the  domestic  relations  were 
strained  almost  to  breaking,  and  all  the  circumstances  seem 
to  lend  color  to  the  belief,  which  the  trial  court  evidently 
entertained,  that  neither  paper  was  ever  intended  to  be  ef- 
fective, but  simply  intended  to  heal  or  palliate  domestic  dif- 
ficulties by  an  apparent  act  of  remarkable  generosity. 

It  is  true  that  a  mental  reservation  on  the  part  of  the 
grantor  cannot  destroy  the  effect  of  an  otherwise  valid  de- 
livery. Bogie  v.  Bogicj  35  Wis.  659.  But  where  actual  de- 
livery is  not  proven  by  direct  testimony  or  admitted,  and 
the  question  whether  such  actual  delivery  ever  took  place 
is  to  be  determined  by  inferences  from  surrounding  facts 
and  circumstances,  the  intent  of  the  parties  may  materially 
assist  in  determining  the  proper  inference  to  be  drawn. 
While  the  scheme  here  shown  to  deceive  the  plaintiff  was 
not  a  creditable  one,  still  it  must  be  remembered  that  the 
supposed  transfer  was  a  pure  gift,  and  that  there  are  no  ele- 
ments of  legal  fraud,  because  nothing  was  advanced  or  done 
upon  the  strength  of  it.  The  plaintiff  must  recover,  if  at  all^ 
by  showing  the  fact  of  delivery,  not  by  showing  deception 
in  which  there  was  no  legal  fraud. 

By  the  Court. —  Judgment  aflirmed. 
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Abandonment.    See  Highways,  d. 
Acceptance. 

Of  dedication.    See  Highways,  1,  3. 

Of  defective  work.    See  Building  Contraoib,  8,  5L 

Of  offer  of  judgment    See  Ejectment,  8-10. 
Accord  and  Satisfaction.    See  Agency,  1.    Highways,  &    Settle- 
ment. 

Accounting^    See  Eqxhty.    Trusts  and  Tbusteb& 

ACTION. 

Catute  of  action.  See  Agency,  2.  Appeal,  3a  Corporations,  11,  12, 
16-ia  Damages,  2.  Deeds.  8.  Ejectment,  5.  Fraud,  a  High- 
ways, 9.    Logs  and  Timber. 

Conditions  precedent.  See  Contempt,  5.  Corporations,  14.  Eject- 
ment, a    Highways,  9. 

Limitations.  See  Appeal,  a  Ejectment,  12.  Municipal  Corpora- 
tions, 25. 

Appeal  or  independent  action.    See  Municipal  Corporations,  24,  25. 

JBy  whom  hrotight:  Who  may  maintain.    See  Corporations,  la  14. 

Dismissal    See  Mandamus,  a 

Statutory.    See  Garnishment,  2. 

Subject  of  action.    See  Corporations,  3  (5),  16, 17. 

When  commenced.    See  Attachment,  2,  8. 

Winding  up  of  corporations.    See  Appeal,  1. 

Administration.    See  Estates  op  Decedents,  2-a 

Admissions.    See  Qaming  Contracts. 

Adverse  Possession.   See  Ejectment,  12.    Highways,  7. 

Affidavit.    See  Appeal^  37.    Attachment,  4-a 

AGENCY. 

See  Mortgages,  a    Suretyship,  2l 

1.  The  defendant  claiming  that  bis  difference  with  plaintiff  had  been 
settled  and  compromised  through  negotiation  with  plaintiff's  son, 
it  was  not  error  to  instruct  the  jury  that,  if  the  son  only  had  au- 
thority to  collect,  the  alleged  compromise  never  became  effective 
so  as  to  bind  the  plaintiff,  and  to  eliminate  from  the  case  all  ques- 
tions as  to  the  apparent  authority  of  the  son.  when  it  appeared  that 
the  defendant  had  never  seen  the  young  man  before,  made  no  in- 
quiry as  to  his  authority,  had  no  knowledge  as  to  the  extent  of  hia 
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dominion  over  his  father's  business,  and  was  not  deceived  or  mis- 
led to  his  prejudice  by  any  assumption  of  authority  on  the  part  of 
the  son.    Gibson  v.  Trow,  288 

2.  Defendant's  agent,  having  loaned  her  money  and  taken  security  by 
way  of  mortgage  on  lands,  caused  the  mortgage  to  be  foreclosed, 
and  on  the  sale  bid  in  and  took  title  to  the  lands  in  his  own  name, 
without  the  knowledge  of  defendant  Subsequently  his  creditors 
obtained  a  iudgment  for  an  amount  larger  than  tbe  value  of  the 
lands,  which  was  docketed  and  became  a  lien  thereon.  Held,  that 
the  agent  became  liable  to  defendant  for  the  amount  due  her  on 
such  loan,  and  that  such  liability  might  be  set  off  by  defendant  in 
an  action  by  the  assignee  for  the  benefit  of  creditors  of  the  agent, 
to  recover  for  his  assignor's  services.    Momsen  v.  Atkins,  557 

8,  While  it  is  possible  the  defendant  might,  by  proceedings  in  equity, 
have  avoided  the  judgment  lien,  she  was  not  obliged  to  do  so,  and 
plaintiff  was  in  no  position  to  claim  successfully  that  she  must. 

Ibid, 

4  The  fact  that  defendant's  agent,  in  making  a  loan,  relied  on  the  in- 
formation contained  in  an  application  for  the  loan,  together  with 
the  abstract  of  title  to  the  land,  a  letter  from  his  agent  written  a 
short  time  before,  and  his  own  experience  and  general  knowledge 
acquired  in  placing  loans  in  the  surrounding  country,  does  not  show 
that  the  agent  was  guilty  of  a  want  of  ordinary  care  in  placing  the 
loan  or  was  negligent.  Ibid 

6.  Where  defendant  admitted  that  she  had  received  plaintiff's  itemized 
account  of  the  services  rendered  by  his  assignor  as  her  agent,  and 
it  further  appeared  that  she  knew  of  the  assignment,  it  was  not  error 
to  allow  interest  on  the  recovery  from  the  date  the  account  was 
rendered;  but  defendant's  recovery  on  her  counterclaim,  which  did 
not  accrue  until  a  year  and  a  half  afterwards,  could  not  properly 
be  deducted  as  a  setoff  as  of  the  date  the  plaintiff  rendered  his  ao- 
oount  Ibid 

6L  M.,  employed  as  special  agent  by  plaintiff  to  sell  land  for  $525  per 
acre,  conceived  tne  idea  of  organizing  a  corporation  to  purchase 
it,  and  to  that  end  interested  W.  witn  him;  and  they  agreed  to 
convey  it  to  the  corporation  for  $600  per  acre  and  to  divide  the 
profits.  W.  proceeded  to  organize  the  corporation,  and  engaged  H. 
to  assist  him,  H.  to  have  one  half  of  W.'s  profits.  W.  and  H.,  rep- 
resenting to  S.  that  the  land  could  be  eot  for  $000  per  acre,  agreed 
to  give  him  a  third  of  the  difference,  if  S.  would  assist  in  syndicat- 
ing the  land  at  $750  per  acre.  W.,  H.,  and  S.  with  others  sub- 
scribed for  the  stock,  the  others  not  knowing  of  the  secret  profit 
Pending  organization  the  title  was  conveyed  by  plaintiff  to  S.  sub- 
ject to  a  mortgage  given  by  plaintiff  thereon,  which  &  assumed 
and  agreed  to  pay.  Thereafter  S.  conveyed  to  the  corporation, 
which  made  like  covenants  as  to  said  mortgaga  The  officers  of 
the  corporation  discovering  the  true  stat-e  or  mcts  offered  to  re- 
scind the  transaction  and  tendered  reconveyance  to  plaintiff.  The 
mortgage  not  being  paid,  plaintiff,  being  threatened  with  suit, 
took  it  up  and  commenced  an  action  to  foreclose  it  S.  and  the 
corporation,  having  been  made  defendants  therein,  set  up  the  facts 
by  way  of  counterclaim,  and  prayed  rescission  of  the  sale  and  release 
from  liability.  Hdd,  that  the  mere  authoritjr  of  M.  to  sell  did  not 
contemplate  the  organization  of  a  corporation  to  effectuate  the 
purQhasie,  and  that  M.'s  acts  in  assisting  in  the  forn^ation  thereof, 
in  the  absence  of  evidence  or  findings  shelving  plaintiff  had  any 
actual  knowledge  of  M.'s  plans,  or  shared  in  any  way  in  his  profits^ 
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were  outside  the  real  or  apparent  scope  of  his  authority,  and  not 
binding  on  plaintiff.    Oodjrey  v.  Schnecky  568 

Alteration  of  written  instrument.    See  Evidencb,  5. 
Ambiguities.    See  Cbiminal  Law,  2.    Eyibence,  14^  15.    Wili^  1. 
Amendment. 
Of  city  charter.    See  Municipal  CoaFoRATiONS,  l,  & 
Of  complaint    See  Appeal,  32,  85. 
Of  verdict    See  Fraud,  2. 

Ancient  Record    See  Evidengb^  9-ia    Hiqhwatb^  4 
Animus  Dedicandl    See  Highways,  & 
Answer.    See  Judgments,  1. 

APPEAL  AND  ERROR 

From  what  an  appeal  may  he  taken, 

1.  Where  W.,  an  officer  of  an  insolvent  corporation,  commenced  an  ac- 

tion  to  dissolve  and  wind  up  its  affairs,  and  a  receiver  was  there- 
upon appointed,  a  subsequent  order  therein  substituting  creditors 
as  plaintiffs,  and  making  all  the  officers,  including  W.,  parties  de- 
fendant, is  not  a  final  order  affecting  a  substantial  ri^ht,  or  an 
order  in  effect  determining  the  action  and  preventing  a  judgment 
from  which  an  appeal  might  be  taken,  within  the  meanmg  or 
subd.  1,  2,  sea  3069,  Stats.  1898,  and  is  therefore  not  appealable. 
Wech4ielh€rg  v,  Michleson,  452- 

Notice  of  appeal:  Service. 

2.  The  notice  of  appeal  to  the  supreme  court  need  not  be  served  on  the- 

clerk  of  the  circuit  court  by  copy.  In  re  Madden*8  Will^  104  Wis. 
61,  followed.     WUley  v.  Clark,  22 

Betum  to  supreme  court:  Payment  of  fees  of  clerk  of  circuit  court    See- 
Appeal»  4 

Jurisdiction  of  appeal:  Pradtice. 

3.  Where  an  undertaking  has  been  given  to  stay  execution,  and  a  party 

has  perfected  an  appeal  to  the  supreme  court  according  to  the  re- 
quirements of  sec.  3049,  Stata  1898,  further  proceedings  upon  the 
judgment  are  stayed,  and  the  appellate  court  is  invested  with  juris- 
diction to  consider  and  entertain  the  appeal  Thereafter  the  trial 
court  cannot  dispose  of  the  case  by  striking  the  notice  of  appeal 
and  undertaking  from  the  files,  on  the  ground  of  appellant's  neg- 
lect to  pay  the  clerk's  fees  for  transmitting  the  record  to  the  appel- 
late court    Congregation  of  Immaculate  Conception  v,  Hellstern, 

632 

4.  Where  an  appeal  to  the  supreme  court  has  been  duly  perfected,  if 

the  clerk  of  the  trial  court  fails  or  neglects  to  cause  proper  returns 
to  be  made  to  the  appellate  court  within  twenty  days,  it  is  the  ap- 
pellant's dutv,  under  sec.  3050,  Stats.  1898,  and  Supreme  Court  Rule 
V,  to  apply  for  an  order  or  procoss  to  compel  such  performance. 

IbicL 

6.  The  supreme  court  will  not  exercise  its  power  to  recall  processes, 
issued  after  an  appeal  has  been  duly  perfected,  and  restore  the 
former  condition  of  things,  where  tlie  appellant  has  been  guilty  of 
laches  in  failing  to  have  proper  returns  to  the  appellate  court 
seasonably  made  and  thereafter  allowing  two  terms  of  the  supreme 
court  to  pass  without  applying  for  relief.  Ibid.. 
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Becard:  Bill  of  excepticna, 

0.  Where  an  appeal  is  duly  taken  and  a  proposed  bill  of  exoeptions  duly 
served  witliin  two  years  from  the  rendition  of  the  judgment,  the 
court  has  power,  in  the  absence  of  a  mandatory  limitation  by  stat- 
ute, to  settle  such  bill  after  the  two  years  allowed  for  appeal  have 
expired.    Shafer  v,  Eau  Claire.  25f9 

7.  Language  used  in  Evans  v.  St  Paul  F.  <St  M.  Ins.  Co.  54  Wi&  522,  in- 

dicating an  absence  of  power  to  settle  a  bill  of  exceptions  after  the 
two  years  allowed  for  appeal  have  expired.  Iield  to  be  inaccurat-e, 
and  to  be  intended  rather  as  establishing  a  rule  of  practice  than 
as  denying  jurisdiction.  IbicL 

8.  As  a  rule  of  practice,  only  to  be  departed  from  when  both  parties 

stipulate  it,  a  bill  of  exceptions  should  not  be  settled  after  tne  two 
years  allowed  for  an  appeal  have  expired.  Ibid. 

9.  The  determination  on  a  demurrer  ore  tenus.  when  entered  in  the 

form  of  a  judgment  dismissing  the  complaint,  is  reviewable  on  ap- 
peal without  an  exception  or  a  bill  of  exceptions.  Mandelert  v. 
Superior  C.  L.  Co.  104  Wi&  423,  distinguished.    Dow  v.  Deissner,  385 

Findings  of  fact:  Decision^  when  disturbed.    See  Deeds,  2, 

10.  Defendants  and  S.  having  entered  into  a  contract  to  cut  certain  saw 
A    logs  and  bank  t)ie  same,  plaintiff  furnished  certain  supplies  to  S., 

and  brought  this  action,  alleging  that  the  defendants  and  S.  jointly 
contracted  therefor.  Held,  that  the  finding  of  the  referee,  that 
defendants  were  indebted  for  such  supplies,  was  against  the  clear 
preponderance  of  the  evidenca    Zoesch  v.  Thielinan,  117 

11.  The  decision  of  the  trial  court  that  the  evidence  produced  on  a  trial 

is  susceptible  of  a  reasonable  inference  warranting  the  verdiijt  of 
the  jury  should  not  be  disturbed  unless,  from  an  examination  of 
the  record,  it  clearly  appears  that  such  decision  was  erroneoua 
Agen  v.  Metropolitan  L.  Ins.  Co.  217 

12.  In  the  circumstances  stated  in  the  foregoing,  whether  the  jury  prop- 

erly drew  the  inference  which  resulted  in  their  verdict,  so  long  as 
such  inference  was  within  the  limits  of  reasonable  probabilities, 
looking  only  to  the  evidence  produced,  is  not  a  subject  of  inquiry 
on  appeal;  and  in  determining  whether  the  trial  court  erred  in 
deciumg  that  the  fact  was  reasonably  inferable  from  such  evi- 
dence, doubts  are  to  be  resolved  in  favor  of  such  decision.  Ibid. 
18.  While  it  is  true  that  findings  of  fact  requisite  to  avoid  a  contract 
on  the  ground  of  fraud  must  be  based  on  clear  and  satisfactory 
evidence  establishing  such  facts,  where  the  trial  court  decides  in 
favor  of  the  existence  of  such  facts  on  the  evidence,  such  decision 
cannot  be  disturbed  on  appeal  unless  clearly  wrong.  Oalusha  v. 
Slierman,  26S 

14.  Where  conflicting  evidence  is  susceptible  of  a  reasonable  inference 

that  extra  rent  was  paid  in  consideration  of  promised  repairs,  and 
not  voluntarily  or  on  a  demand,  in  violation  of  the  agreement  to 
repair,  complied  with  without  objection,  the  finding  of  the  jury 
and  trial  court  in  accordance  with  such  inference  must  stand  as  a 
verity  in  the  case.    Deuster  v.  Mittag,  459 

15.  Where  plaintiff's  version  of  a  matter  stands  alone,  except  for  the 

support  given  it  by  the  somewhat  vague  and  uncertain  statements 
of  one  of  her  witnesses,  and  is  distinctly  contradicted  by  a  number 
of  disinterested  witnesses,  as  well  as  by  defendant's  employees,  in 
order  to  justify  the  entire  rejection  of  her  testimony  and  the  di- 
rection of  a  verdict  in  utter  disregard  thereof,  it  must  appear  that 
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the  testimony  to  be  rejected  is  incredible,  or  contrary  to  all  reason- 
able probabilities  in  the  face  of  undisputed  facts.  Boding  v,  Mil- 
waukee E.  K  <St  L.  Co,  480 

Record:  Exceptions:  Questions  reviewed.  See  Appear  11,  13.  CJON- 
TEMPT,  1.    Evidence,  7,  a    Logs  and  Timber,  8,  a    Railroads,  a 

la  Assignments  of  error  predicated  on  the  insufficiency  of  the  evidence 
to  support  the  verdict  cannot  be  considered  on  writ  of  error,  in  the 
absence  of  a  motion  to  set  aside  the  verdict  and  grant  a  new  trial 
on  that  ground,  made  before  sentence  and  judgment  G'Toole  v. 
State,  18 

17.  An  order  refusing  to  set  aside  a  judgment  and  grant  a  new  trial, 
made  after  judgment,  is  not  brought  up  for  review  by  a  writ  of 
error  to  the  judgment  Ibid, 

la  An  appeal  from  a  judgment  does  not  bring  up  for  review  an  order 
denying  a  motion  to  set  aside  the  judgment  and  verdict  and  ^rant 
a  new  trial,  entered  after  the  entry  and  docketing  of  such  judg- 
ment    Ouetzkow  V,  Smith,  94 

19.  In  the  absence  of  a  motion  for  a  new  trial,  it  will  be  assumed  that 
the  verdict  is  sustained  by  the  evidence,  and  the  fact  that  such  a 
motion  was  made  after  judgment,  and  denied,  is  of  no  significance 
on  an  appeal  from  the  judgment  alona  Ibid. 

dO.  This  court  cannot  review  Questions  of  fact,  arising  from  evidence, 
unless  the  recital,  reduced  to  writing,  is  capable  of  conveying  defi- 
nite and  distinct  ideas,  as  applied  to  the  matter  under  considera- 
tion.  Stoeain  v.  Donahue,  142 

21.  Where  an  issue  of  fact  is  submitted  to  the  jury,  it  raises  a  presump- 
tion that  there  was  evidence  from  which  an  inference  could  rea- 
sonably have  been  drawn  either  way  in  regard  to  it  which  ^  jstiiied 
correct  instructions  as  to  the  law  api^icable  thereto;  and  the  ma- 
teriality of  the  issue,  and  the  fact  that  it  was  submitted  to  the  jury 
for  determination,  satisfies  all  calls  for  affirmative  showing  of  prej- 
udicial error,  and  if  the  instructions  in  re^rd  to  such  issue  were 
erroneous,  error  may  be  successfully  assigned  on  exceptions  to 
such  instructions,  even  though  the  evidence  in  the  case  is  not  pre- 
served and  made  a  part  of  the  record  by  a  bill  of  exceptiona  Nass 
V,  Schulz,  146 

USt,  Errors  of  a  referee  are  only  reviewable  in  the  appellate  court  when 
they  are  properly  presented  as  the  errors  of  the  trial  court;  and 
exceptions  to  the  rulings  and  findings  of  the  referee,  to  be  avail- 
able, must  be  renewed  and  passed  upon  by  the  trial  court  and  in- 
cluded in  the  bill  of  exoeptiona    Momsen  v.  Atkins,  557 

2a  An  order  denying  a  motion  that  a  complaint  be  made  more  definite 
and  certain  as  to  matters  within  defendant's  knowledge  and  which 
it  had  prepared  to  meet,  is  held  not  to  have  necessarily  affected  the 
judgment;  and  it  is  therefore  not  reviewable  upon  an  appeal  from 
the  judgment  unless,  with  the  exceptions  thereto,  it  has  been  in- 
corporated into  the  bill  of  exceptiona  CUfford  v.  M,,  St  P.  <fc  S,  S. 
M.  R  Co.  618 

24  General  exceptions  to  the  court's  order  of  confirmation  of  a  referee's 
report  are  sufficient  to  enable  the  appellate  court  to  review  specific 
exceptions  taken  to  the  referee's  findings,  subject  to  the  rule  that 
the  appellate  court  will,  in  its  discretion,  refuse  such  review  where 
exceptions  to  the  report  are  numerous,  and  it  is  uncertain  what 
disposition  the  trial  court  mav  have  made  of  some  of  them,  and, 
in  such  case,  the  judgment  will  be  reversed  with  directions  to  the 
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court  below  to  pass  specifically  on  the  exceptions.  Raipe  v.  Got- 
relU  6H6 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Bcild- 
INO  Contracts,  %  Criminal  Law.  '  Court  and  Jury,  4  Dam- 
ages, 5,  8.  Duress.  Evidence,  2,  6.  Fraud,  2.  Gaming  Con- 
tracts. Instructions  to  Jury.  Judgments,  L  Logs  and  Tim- 
ber, 2-&    Mortgages,  2, 11.    Negligence. 

25.  In  an  action  to  recover  for  baggage  destroyed  by  fire  while  in  the 
depot  of  a  railway  company,  the  admission,  against  objection,  of 
testimony  that  a  delivery  of  the  baggage  on  the  evening  before  it 
was  to  be  transported  was  of  no  advantage  to  the  company  is  Iteld 
not  prejudicial  to  plaintiff,  where  he  knew  that  the  agent  was 
prohibited  from  checking  baggage  until  within  half  an  hour  of 
train  time.    Goldberg  %\  Ahnapee  d:  W.  R,  Ca  1 

2(S.  Parol  proof  of  the  substance  of  a  rule  printed  on  a  card  and  tacked 
up  in  the  depot  was  not  prejudicial  to  plaintiff,  who  had  knowledge 
of  the  rule.  Ibid. 

27.  Parol  testimony  as  to  the  contents  of  such  card  was  admissible,  npojot 

proof  that  it  had  been  destroyed  in  the  burning  of  the  depot    i  bid, 

28.  Submitting  as  a  part  of  a  special  verdict  a  question  as  to  whether 

the  brakeman  negligently  pulled  the  plaintiff  forward,  and  thereby 
caused  her  to  lose  her  balance  and  fall  to  the  ground,  without  any 
instruction  in  the  charge  as  to  what  constitutes  negli^nce,  is  not 
material  error,  where  the  questions  of  the  special  verdict  cover  tht> 
subject  of  proximate  cause  and  indicate  the  standard  of  care  for 
the  negligence  mentioned.     Werner  v,  C.  iSt  N.  W,  R.  Co,  30O 

29l  Where  questions  submitted  as  part  of  a  special  verdict  call  for  de- 
termination whether  a  person  of  ordinary  int-elligenoe,  acting  as  the 
plaintiff  did,  ought  to  have  foreseen,  in  the  light  of  attending  cir- 
cumstances, that  injury  was  likely  to  result  from  her  conduct; 
whether  she  was  in  the  exercise  of  such  care  for  her  own  safety  as 
the  majority  of  mankind  would  have  exercised  under  the  circum- 
stances; and  whether  there  was  negligence  on  her  part  which  nat- 
urally and  probably  contributed,  in  any  degree,  to  her  injury — it 
is  not  error  to  refuse  to  instruct  the  jury,  as  requested,  upon  the 
subject  of  contributory  negligence,  tnat  subject  oeing  covered  bv 
the  questions  submitted.  '  ItnoL 

80.  Where,  if  the  defendant  was  guilty  of  negligence,  it  was  only  bv 

virtue  of  the  negligence  of  its  employee,  and  so  of  an  interested 
witness,  remarks  of  plaintiff's  counsel  in  effect  that,  when  a  man 
has  a  job  depending  upon  the  manner  in  which  he  gives  bis  evi- 
dence, there  is  no  tyranny  like  that  of  bread  ai\d  butter,  while  of 
questionable  propriety,  do  not  constitute  material  error.  Ibid. 

81.  A  mere  mistake  in  the  entry  of  a  judgment,  amendable  as  such  on 

motion  in  the  court  where  it  occurred,  will  be  corrected  on  appeal, 
or  treated  as  corrected,  and  the  appeal  decided  in  accordance  there- 
with against  the  appellant  Packard  v.  Kinzie  Avenue  Heights 
Co,  323 

82.  Permitting  an  amendment  of  a  complaint  is  not  prejudicial  error,. 

where  the  judgment  recovered  is  on  the  cause  of  action  stated  in 
the  original  complaint    Lessel  v,  ZiUmery  384 

88.  Plaintiff's  intestate  was  killed  by  the  falling  on  him  of  a  load  in 
process  of  being  raised  by  defendant's  hoisting  apparatus,  the  ac- 
cident being  occasioned'by  the  breaking  of  an  eyeboit  that  as- 
sisted in  supporting  the  load.    Held,  that  the  submission  as  part  of 
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a  special  verdict  of  a  question  whether  the  proximate  cause  of  the 
death  of  plaintiff's  intestate  was  the  want  of  ordinary  care  in  the 
construction  of  the  eyebolt  or  in  the  selection  of  the  material  for 
the  same,  while  defective  in  form,  was  not  prejudicial  error  in 
view  of  the  answers  of  the -jury  to  other  questions,  in  effect,  that 
the  want  of  ordinary  care  in  the  manufacture  was  the  proximate 
cause.    Spitte  v.  Wiscwunn  B,  A  L  Co.  340 

84.  In  the  absence  of  proof  that  a  defective  condition  of  the  evebolt 
arose  from  want  of  ordinary  care  in  selection  of  the  material  from 
which  it  was  constructed  or  in  its  construction,  it  is  error  to  charge 
the  jury  that  the  mere  breakage  raised  a  presumption  of  negli- 
gence on  the  part  of  the  defendant.  I^Sid. 

86.  £rror,  if  any,  in  allowing  an  amendment  to  the  ad  damnum  clause 
of  the  complaint  in  an  action  against  a  city  to  an  amount  greater 
than  the  claim  presented  to  the  city  council,  is  not  prejudicial 
where  the  verdict  and  judgment  are  for  less  than  the  amount  of 
the  claim  presented.    Quint  v.  Merrill,  406 

86.  Under  sec.  2829,  Stata  1898,  providing  that  no  error  or  defect  shall 

be  cause  for  reversal,  where  the  substantial  rights  of  the  adverse 
partv  are  not  affected,  a  judgment  based  on  a  defense  of  waiver, 
established  by  evidence  admitted  without  objection,  will  not  be 
reversed,  although  such  defense  was  not  pleaded.  Deuster  v.  MiU 
tag,  459 

87.  For  the  purpose  of  understanding  and  weighing  evidence  in  the  form 

of  affidavits,  it  is  not  prejudicial  error  for  the  presiding  judge, 
while  a  motion  to  set  aside  a  foreclosure  sale  is  pending  before 
him,  to  view  the  premises.    Kremer  v.  Thwaits,  584 

Ilea  ad^fudicatcL 

88.  Where  on  appeal  a  complaint  has  been  held  to  state  facts  sufficient 

to  constitute  a  cause  of  action,  the  question  as  to  whether  it  con- 
tained more  than  one  cause  of  action  was  necessarily  involved  and 
decided  in  reaching  the  conclusion  on  which  the  decision  was 
grounded,  and  was  therefore  res  adjtuiicata  when  presented  as  the 
primary  subject  for  adjudication  on  the  second  appeal,  although  it 
was  not  raised  for  consideration  on  the  former  appeal  South  Send 
a  P.  Co.  V.  George  C.  Cribb  Co.  443 

Bringing  cause  to  trial  after  reversal.    See  Mandakxts^  1»  8^  4 
Appealable  Orders.    See  Appeal,  1, 16-19,  25. 
Appliances.    See  Appeal,  33,  84. 
Architect.    See  Building  Contracts,  8,  & 
Assignment. 
For  benefit  of  creditors.    See  Voluntart  Assignments. 
Of  chose  in  action.    See  Debtor  and  Creditor,  8;  4 
Of  judgmenta    See  Judgments,  Z. 
Of  mortgage*    See  Bills  and  Notes. 
Of  savings  bank  deposit    See  GarnishmenTi  1* 

ATTACHBIENT. 

L  Considering  seca  2591, 2630, 2730,  Stata  1898,  and  Circuit  Court  Bule 
VI  together,  the  word  '*  issuing,"  as  used  in  sec.  2780.  refers  to  the 
actual  delivery  of  the  writ  of  attachment  or  summons  to  the  sheriff 
to  be  executed.     Barth  v.  Bumham,  548 

2.  A  finding  that  an  action  was  commenced  on  a  certain  day  does  not 
necessarily  mean  that  the  summons  was  issued  on  that  day,  and 
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where  a  writ  of  attachment  was  issued  at  an  earlier  day  than  the 
date  of  the  return  of  service  of  the  summons,  in  the  absence  of  some 
evidence  to  the  contrary  the  presumption  is  that  the  issuance  of 
the  summons  was  either  simultaneous  with  that  of  the  writ,  or 
that  the  former  antedated  the  latter;  and  a  finding  as  to  when  the 
action  was  commenced  refers  to  the  accjuiring  of  jurisdiction  by 
the  court  requisite  to  the  rendition  of  judgment  under  sea  2629, 
Stats.  189a  Ibid. 

3.  The  mere  date  of  the  verification  of  the  complaint,  alone,  is  of  very 
little  significance  as  proof  of  when  the  action  was  oommenced,  and 
in  the  aoseuce  of  evidence  to  the  contrarv  the  circumstance  that 
a  writ  of  att€kchment  was  issued  at  an  earlier  date  would  raise  an 
inference  that  the  issuance  of  the  writ  did  not  antedate  that  of  the 
summons.  Ibid. 

.  4  Under  sec.  2781,  Stats.  1898,  governing  writs  of  attachment,  it  is  not 
necessary  for  the  affidavit  to  show  the  facts  required;  it  is  suffi- 
cient if  the  affidavit  contain  the  statement  required,  as  a  condition 
of  the  issuance  of  the.  writ,  in  the  very  language  of  the  statute. 

Ibid. 

6.  When  the  affidavit  complies  literally  with  the  statutory  re(^uiaite  to 
the  writ,  the  right  thereto  is  absolute,  whether  the  affidavit  is  true 
or  false.  Ibid. 

6.  The  right  to  challenge  the  truth  of  allegations  of  an  affidavit  for  a 

writ  of  attachment  is  given  by  statute  to  the  defendant,  or  his  as- 
signee for  the  benefit  of  creditors,  to  be  exercised  in  the  action; 
hence,  in  a  separate  action  brought  by  another  creditor  to  deter- 
mine the  priority  of  attachment  liens,  such  affidavit  cannot  be 
attacked  collaterally,  if  good  on  its  face,  except  for  fraud  or  collu- 
sion. Ibid. 

7.  The  mere  fact  that  a  defendant  had  a  residence  in  Wisconsin  at  some 

time  before  a  writ  of  attachment  was  issued  does  not  conclusively 
establish  that  it  continued  to  that  time.  Ibid. 

S,  Where  a  writ  of  attachment  was  issued,  based  on  an  affidavit  alleg- 
ing nonresidence  of  defendant,  the  mere  fact  that  the  officer  made 
a  substituted  service  of  the  summons  at  defendant's  usual  place  of 
abode*  some  days  after  the  writ  issued  does  not  conclusively  destrov 
the  allegations  of  the  affidavit.  Ibid. 

ATTORNEY  AND  CLIENT. 

In  order  to  entitle  a  client  to  the  statutory  privilege  imder  sea  4076, 
Stats.  1898,  as  to  communications  with  his  attorney,  it  is  not  ab- 
solutely essential  that  a  fee  should  be  paid  or  that  there  should  be 
an  actual  retainer.    Bruley  v.  Oarvin,  625 

Attorney's  Lien.    See  Judgments,  2-4 

Baqoaqe.    See  Appeal,  26.    Railroads,  1,  2. 

Banks  and  Banking.    See  Garnishment,  1. 

Bankruptcy.    See  Ck)NTKMPT,  a    Voluntary  AssiGNMEinB. 

Bequests.    See  Wills. 

Bids  and  Bidding.    See  Municipal  Corporations,  8^  10, 11, 18;  14 

Bill  op  Exceptions.    See  Appeal,  6-9,  20-28b 
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BILLS  AND  NOTEa 

One  who  takes  title  to  a  promissory  note,  payable  to  the  order  of  a 
person  therein  named,  merely  bv  a  transfer  of  the  indebtedness 
contained  in  the  aasignment  of  the  mortgae^e  securing  such  note, 
is  not  entitled  to  the  benefits  of  the  law  merchant  as  to  such  note, 
but  holds  it  subject  to  the  equities  that  would  affect  it  in  the  hands 
of  his  assignor.    Oalusha  v.  Sherman,  263 

Board  op  Public  WoRKa  See  Municipal  Corporations,  10, 11, 14, 15. 

Bona  Fide  Purchasers.  See  Bills  and  Notes.  Corporations,  4,  6^ 
MoRTQAOES,  6.    Tax  Titles. 

Bonds.    See  Building  Contracts,  1.    Suretyship. 

BUILDING  CONTRACTS. 

See  Suretyship,  1. 

1.  In  an  action  to  recover  against  the  principals  and  sureties  on  bonds, 
breached  by  failure  to  perform  the  conditions  of  the  contract 
which  was  thereby  guaranteed,  in  that  the  heating  plant  con- 
tracted for  was  not  oi  sufficient  capacity  to  warm  the  rooms  to  the 
required  temperature,  an  instruction  to' the  effect  that  the  owner, 
in  accepting  the  plant  before  the  test  could  be  applied,  owed  de- 
fendants the  best  management  and  operation  of  the  plant  possible, 


was  properly  refused  where  the  only  issue  was  whether  the  plant 
was  defective  in  its  construction.    Chietzkoio  v.  Smith,  94 

2.  On  an  issue  as  to  the  defective  construction  of  a  heating  plant,  evi- 

dence as  to  the  capacity  of  the  janitor  in  charge,  and  or  any  mis- 
management on  the  part  of  the  owner,  was  properly  excluded.  Ibid, 

3.  Where  a  building  contract  provides  that  a  supervising  architect 

representing  the  owner  shall  inspect  the  material  and  construction 
as  operations  progress,  with  power  to  reject  any  and  all  material 
and  construction  not  deemed  oy  him  to  conform  to  the  contract,  a 
failure  to  promptly  reject  any  such  material  or  construction  for 
defects  discoverable  by  the  exercise  of  ordinary  care,  after  a  fair 
opportunity  for  exercising  the  duties  of  inspection,  constitutes  a 
waiver  of  such  defects.    Ashlajid  I*,  S,  <fc  C  Co.  v.  Shores,  132 

4.  Where  both  parties  to  a  building  contract  providing  for  payments 

to  be  made  on  progress 'certificates  ignore  such  provision  from  the 
commencement  to  the  end  of  operations,  such  provision  will  be 
deemed  waived.  Ibid, 

6.  Where  the  progress  certificates  are  limited  by  the  contract  to  such 
portions  of  the  building  as  have  been  constructed  in  a  manner 
satisfactory  to  the  supervising  architect  under  the  contract,  they 
are  not  subject  to  revision  at  all,  in  the  absence  of  some  provision 
to  that  effect  in  the  contract;  and  an  accompanying  provision  to 
the  effect  that  such  certificate  shall  not  be  conclusive  should  be 
construed  to  extend  only  to  defects  that  were  not  discoverable  by 
the  exercise  of  ordinary  care  prior  to  the  giving  of  the  progress  cer- 
tificate. Ibid. 
6.  Where  a  building  contract  has  been  only  substantially  performed, 
the  measure  of  damages  recoverable  by  the  proprietor  is  the  rea- 
sonable cost  of  remedying  such  defects  as  are  remediable  without 
unreasonable  expenditure,  and  the  diminished  value  of  the  build- 
ing when  so  completed  from  the  value  of  a  building  constructed 
in  all  respects  according  to  the  contract                                   1  bid, 

BURDEN  op  Proof.    See  Equity. 

C.vRRisRS.    See  Railroads,  1,  2, 4-^ 


694  INDEX.  [105 

CASES  DISTINGUISHED,  Era 

1.  Bovee  v.  McLean,  24  Wi&  225.    See  Na  21. 

2.  Butternut  v,  G'Malley,  50  Wis.  33a    See  No.  1«. 

8.  Cameron  v,  Sidlivan,  15  Wis.  510:  Evans  v.  St  Paul  F.  <fe  M.  Ins,  Co. 
54  Wis.  522;  Millei*  v.  State,  77  Wis.  271  (as  to  time  limit  in  settling 
bill  of  exceptions),  distinguished  and  language  held  iDacciirate. 
Shafer  v.  Eau  Claire,  289,  241-243 

4  Casgrain  v.  Milwaukee  Co.  81  Wia  113;  Weldv,  Johnson  Mfg,  Co.  86 
Wia  549  (as  to  prayer  for  affirmative  relief),  distinguished.  Nat. 
F.  <St  P.  Works  V.  Oconto  City  W.  8.  Co.  67 

5.  Darling  v.  Conklin,  42  Wis.  47a    See  Na  28. 

6.  De  Wolf  V.  Lawson,  61  Wis.  469  (as  to  charitable  bequest),  tjriticised 

and  limited.    Harrington  v.  Pier,  507 

7.  Dillon  V.  lAnder,  86  Wis.  849:  Shevlin  v.  Whelen,  41  Wis.  88;  Rood  v. 

C,  M.  &  St.  P.  R.  Co.  48  Wis.  146  (as  to  saving  statute),  distin- 
guished.   H.  W,  Wright  L.  Co,  v.  Hixon,  159 

8.  Dodge  v.  Williams,  46  Wis.  70;  Oould  v.  Taylor  Orphan  Asylum^  46 

Wis.  106  (as  to  bequests  to  charity),  approved  and  followed.    Har- 
rington V.  Pier,  487,  501-518,  522,  523 

9.  Evans  v.  St  P.  F  <St  M.  Ins.  Co.  54  Wis.  222.    See  Na  a 

10.  Fuller  v.  Worth,  91  Wis.  406  (as  to  adverse  possession),  overruled. 

Bishop  V.  Bleyer,  833 

11.  Fuller's  Will,  75  Wis.  431  (as  to  charitable  bequests),  disapproved. 

Harrington  v.  Pier,  487,  510 

12.  Qcmld  V,  Taylor  Orphan  Asylum,  46  Wis.  lOa    See  Na  a 
la  Heiss  V.  Murphey,  40  Wis.  276.    See  Na  2a 

14.  Hoffen's  Estate,  70  Wis.  532  (as  to  charitable  bequest),  explained. 

Harrington  v.  Pier,  609 

15.  Kilvifigton  v.  Superior,  83  Wis,  222  (as  to  municipal  corporations  ac- 

quiring right  to  use  patented  article),  distinguished.    Eicketson  v. 
Milwaukee,  602, 603 

la  Knight  v.  Ashland,  61  Wia  238;  Schreiber  v.  Langlade,  66  Wis.  616; 
Butternut  v.  O'Malley,  50  Wis.  833;  Pennison  v.  C,  M,  <fc  St  P.  R 
Co.  93  Wis.  344  (as  to  merger  of  corporations),  distinguished.  Nat. 
F.  &  P.  Works  V.  Oconto  City  W.  S.  Co.  54 

17.  Kreuziger  v.  C.  <Sb  N.  W.  R.  Co.  78  Wia  162  (as  to  evidence)*  distin- 
guished.    Werner  v.  C.  &  N.  W.  R.  Co.  806 

la  Madden' s  Will,  In  re,  104  Wia  61  (as  to  service  of  notice  of  appeal), 
followed.     Willey  v.  Clark,  22,  23 

19.  Mandelert  v.  Superior  C.  L.  Co.  104  Wia  428  (as  to  demurrer  ore 

tenus),  distinguished.    Dow  v.  Deissner,  885,  388 

20.  McHugh  V.  McCole,  97  Wia  166  (as  to  equitable  conversion)*  distin- 

guished, Harrington  v.  Pier,  496;  (as  to  charitable  bequest)  ex- 
plained and  limited.    Harrington  v.  Pier,  512,  513,  523 

21.  McLane  v.  Bovee,  85  Wia  27;  Bovee  v.  McLean,  ^  Wia  225  (as  to  bar 

of  judgment  in  ejectment  on  subsequently  acquired  title),  distin- 
guished.   Bell  V.  Peterson,  611 

22.  Miller  v.  State,  77  Wia  271.    See  Na  a 

2a  Paine  v.  Smith,  82  Wia  835;  Darling  v.  Conklin,  42  Wia  478  (as  to 
reviewing  instructions),  explained.    Nass  v.  Schulz,  14i8, 149 

24  Pennison  v.  C,  M.  <St  St  P.  R.  Co.  93  Wia  844    See  Na  la 
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^.  Pfeifer  v.  8.  A  F,  du  JL  R,  Co.  18  Wis.  155  (as  to  liability  of  successor 
corporatious),  distinguished.  Nat  F,  A  P.  Works  v,  Oconto  City 
W.  S,  Co,  62 

^a  Raymond  v,  Keseberg,  98  Wis.  817.    See  Na  84 

:37.  Rood  t).  a,  M.  <StStP.R.  Co,  43  Wis.  Ua    See  Na  7. 

28.  Ruth  V,  Oberbrunner,  40  Wis.  238;  Heiss  v,  Murphey,  40  Wis.  276  (as 

to  bequests  to  charity),  disapproved  in  part    Harrington  v.  Pier, 

494,  499-613,  522,  528 

29.  Schreiber  v.  Langlade,  06  Wi&  616.    See  No.  16. 

30.  Shevlin  v,  Whelen,  41  Wia  88.    See  Na  7. 

31.  Smith  V.  Sherry,  50  Wis.  210;  5.  C.  54  Wis.  114  (as  to  formation  of 

townsx  limited.    OUkey  v.  Town  of  How,  44  45 

32.  Weeks  v,  M.,  JU  S..<Sb  W,  R.  Co.  78  Wis.  501  (as  to  judicial  proceedings 

of  another  state),  overruled.    Bradley  v.  Dells  L.  Co.  261 

3a  Weld  V.  Johnson  Mfg.  Co.  86  Wia  549.    See  Na  4 

34  Whereatt  v.  Ellis,  85  Wia  340;  Raymond  v.  Keseberg,  98  Wis.  317 
(as  to  payment  of  costs  after  reversal),  distinguished.  State  ex  reL 
Mitchell  V,  Johnson,  91,  93 

^  Wolff  V.  Bluhm,  95  Wis.  257  (as  to  duress),  language  disapproved. 

Qalusha  v.  Sherman,  282 

3a  Wyman  v.  Buckstaff,  24  Wis.  477  (as  to  correction  and  amendment 

01  judgments),  criticised.    Packard  v.  Kinzie  Avenue  H.  Ca      325 

Oaybat  Emptor.    See  Tax  Titles.    Sale  of  Chattels,  1, 2, 
Certificate. 

Of  location.    See  Ejectment,  11.    Public  Lands,  1. 

Of  stock.    See  Corporations,  4-ia 

Progress  certificata    See  Building  Contracts,  4,  a    Contracts,  2. 
Certainty  in  trust  for  charitable  uses.    See  Wills,  8  (7-9, 11). 

CHATTEL  MORTGAGES. 

See  Estoppel^  1. 

An  understanding  or  agreement,  contemporaneous  with  the  execu- 
tion of  a  chattel  mortgage  on  a  stock  of  merchandise,  that  the 
mortgagors  might  use  the  merchandise  to  supply  their  family 
needs  and  their  needs  in  carrying  on  certain  logging  operations, 
renders  the  mortgage  void  as  to  other  creditors:  and  the  fact  that 
the  mortgagors  were  to  keep  an  account  of  the  goods  thus  con- 
sumed, and  pay  the  mortgagee  therefor  when  able,  is  immaterial. 
Franzke  v.  Hitchon,  11 

Charging  the  Jury.    See  Instructions  to  Jury. 

Charity.    See  Wills,  3. 

Circuit  Courts.    See  Appeal^  8,  6,  22.    Voluntary  Assignments. 

Circuit  Judge.    See  Appeal,  87.    Court  and  Jury,  4    Practice,  2. 

Voluntary  Assignments,  1,  5. 
Cities.    See  Appeal,  35.    Constitutional  Law,  1-3,    Estoppel^  2,  & 

Highways,  1,  2, 11.    Municipal  Corporations, 

City  Surveyor.    See  Municipal  Corporations,  6. 

Co-employees.    See  Railroads,  9. 

Collateral  Attack.  See  Attachment,  ft.  Ejectment,  It  Publio 
Lands,  2. 
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Comity.    See  Evidence,  4^  IC 

Commercial  Paper.    See  Bili£  and  Notes. 

Commissions.    See  Sale  of  Chattels,  9. 

Common  Coltjcil.    See  Municipal  Corporations,  3,  5,  8-11,  24,  25. 

Common  Schools.    See  Mandamus,  5. 

Compensation  of  oflfioer.    See  Municipal  Corporations,  5. 

Competition  in  building.    See  Municipal  Corporations,  10. 

Complaint.  See  Appeal,  82,  35,  88.  Corporations,  1&  Ejectment, 
8,  9.    Fraud,  8,    Pleading,  3.    Towns,  t 

Compromise.    See  Settlement. 

Conditions  Precedent.  See  Contempt,  6.  Corpo^tions,  14  Eject- 
ment, 6.    Highways,  9.    Municipal  Corporations,  9. 

Consideration.  See  Corporations;  9.  Deeds,  1, 3.  Gaming  Contracts. 
Highways,  S.    Master  and  Servant,  4.    Sale  op  Chattels,  3- 

CONSTITUTIONAL  LAW, 
See  Contempt,  6,  7.    Munictpal  Corporations,  2t 

1.  The  test  whether  a  law  is  in  violation  of  sea  31,  art  VI,  Const  (for- 

bidding the  enactment  of  any  special  or  private  law  incorporat- 
ing any  city,  town,  or  village,  or  to  amend  the  charter  thereof )» is 
not  the  present  territorial  effect  of  the  law,  but  whether,  within 
approved  legal  rules,  It  is  in  effect  a  general  law  and  uniform  in 
its  operation  throughout  the  state.    Adams  v.  Bdoity  363- 

2.  Sea  926,  Stats.  1898,  authorizing  any  city  organized  under  any  special 

charter  to  "  adopt  the  provisions  of  any  special  chapter,  section,  or 
subdivision  of  any  section"  of  the  **general  city  charter  law"  (ch.4(ki, 
Stata  1898),  is  not  in  conflict  with  sea  31,  art  IV,  Const,  though  its 
result  be  to  amend  the  charter  of  but  one  city,  which  is  the  only 
city  in  the  state  within  one  of  the  classes  designated.  Ibid,. 

3.  Option  legislation,  if  otherwise  unobjectionable,  is  not  made  special 

legislation,  nor  does  it  lack  uniformity,  because  but  one  municipal- 
ity accepts  it;  and  there  may  be  option  legislation  for  the  benefit  of 
a  proper  class.  Ibid. 

4  Cassodat,  C.  J.,  dissenting,  is  of  the  opinion  that  the  decision  in  thi» 
case  practically  nullifies  so  much  of  the  constitutional  amendment 
of  1892  (sea  31,  art  IV,  Const)  as  prohibits  the  legislature  from 
enacting  any  special  or  private  law  amendinjo;  the  charter  of  any 
city;  and  that  the  attempt  of  the  legislature,  in  the  ''general  city 
charter  law,"  to  clothe  each  of  the  cities,  under  si)ecial  charters, 
with  power  to  amend  its  own  charter,  is  a  direct  violation  of  said 
section.  Ibid^ 

CONTEMPT  OF  COURT. 

See  Municipal  Corporations,  & 

1«  In  a  suit  in  equity  to  foreclose  a  mortgage  the  court  has  jurisdiction 
.  to  enioin  the  defendant  from  collecting  rents,  and  in  case  of  a 
breach  of  that  injunction  has  jurisdiction  to  punish  him  for  con- 
tempt and  also  to  require  him  to  pay  back  the  money  wrongfully 
acquired  by  him.  Whether  or  not  the  latter  requirement  is  proper 
or  wise  depends  on  facts  which  are  for  trial  and  consideratiou  by 
the  court,  and  its  decision  thereon,  while  it  might  constitute  error 
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within  its  jurisdiction,  is  not  reviewable  on  habeas  corpus.  In  re 
Meggett,  291 

2.  A  court  of  equity,  in  such  a-  case,  having  exercised  its  jurisdiction 
and  discretion  upon  the  facts  presented,  and  having  ordered  imme- 
diate payment  of  the  money,  nas  inherent  power  to  either  punish 
nonpayment  or  compel  payment  by  commitment  for  contempt, 
and  such  power  is  also  independently  granted  or  confirmed  in  ex- 
press terms  by  sea  3479,  Stats.  1898,  providing  for  imprisonment 
on  disobedience  of  an  order  requiring  the  payment  of  money.  IbicL 

:i  Where  the  court  has  judicially  passed  on  the  duty  of  a  party  to  pay 
money  the  purpose  of  the  legislature,  under  sec.  8479,  Stats.  1898, 
is  to  put  the  mere  payment  on  a  different  ground  from  other  acts, 
and  to  provide  thereby  for  summary  coercion  of  its  payment,  in 
addition  to  proceedings  under  the  provisions  in  subd.  8.  sec.  8477, 
and  sec.  8491  and  other  sections  of  such  statutes  regulating  the 
procedure  for  imposing  punishment  Ibid, 

4.  Sec.  8479,  Stats.  1898,  is  summary  in  itself,  assumes  that  the  pai*ty 

will  theretofore  have  had  his  opportunity  to  show  any  cause  why 
the  peremptoiT  order  of  payment  should  not  be  made,  and  author- 
izes an  ex  parte  application  for  the  arrest  IbicL 

5.  Ability  to  comply  with  an  order  to  pay  money  is  not  a  jurisdictional 

fact  necessary  to  be  shown  as  a  condition  precedent  to  the  exercise 
of  the  power  given  by  sec.  8479,  Stats.  1898.  IbicL 

6.  Sec.  3479.  Stata  1898,  contemplating  a  prior  judicial  determination 

at  which  the  party  may  be  heard,  the  fact  that  the  final  step  for 
enforcement  of  that  determination  is  without  further  notice  is  not 
a  violation  of  the  constitutional  prohibition  against  depriving  one 
of  liberty  or  property  without  due  process  of  law.  Ibid. 

7.  Imprisonment  for  disobedience  of  an  order  to  pay  money,  made,  not 

because  the  defendant  owed  it,  but  because,  after  the  court  had 
sequestered  it,  he  had  wrongfully  diverted  it  from  the  court's  con- 
trol, and  thereby  defied  and  insulted  the  court's  authority,  and  in- 
cidentally damaged  the  plaintiff  pecuniarily,  is  not  imprisonment 
for  debt  Ibid. 

8.  A  discharge  in  bankruptcy  proceedings,  while  it  may  have  discharged 

the  bankrupt  from  liability  to  civil  suit  for  money  taken  originally 
in  defiance  of  an  injunction,  has  not  purged  him  of  his  contempt 
of  court  in  taking  it,  and  in  refusing  to  refund  it  when  ordered  to 
doaa  Ibid. 

CONTRACTS. 

See  Appeal,  10, 13, 14.  Building  Contracts.  Chattel  Mortgages. 
Damages.  7,  8.  Duress,  1,  2.  Estoppel,  2.  Evidence,  14,  15. 
Gaming  Contracts.  Highways,  8, 9.  Insurance,  1.  Landlord 
and  Tenant.  Logs  and  Lumber,  1-6.  Master  and  Servant, 
1-1  Municipal  Corporations,  6,  15-17,  20-22.  Sale  op  Chat- 
TKLs.    Settlement.    Suretyship.    Towns. 

1.  Where  it  is  the  duty  of  one  party  to  a  contract  to  prepare  the  ground 
for  the  operations  of  the  other,  by  causing  an  engineer  to  set  grade 
stakes,  and  his  default,  or  the  default  of  the  engmeer  for  whose 
conduct  he  is  responsible,  interferes  so  as  to  prevent  performance 
by  the  time  agreed,  and  the  other  party  exercises  the  diligence 
both  contemplated,  the  element  of  time  will  be  deemed  waived  as 
a  matter  of  law.    Boden  v.  Maker,  5^ft 
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2.  A  contract  for  excavating  provided  for  payments  to  be  made  as  the 
^work  progressed  on  the  pi*oduction  of  the  proper  engineer's  certifi- 
Vates.  About  three  fourths  of  the  amount  earned  was  paid  without 
insisting  on  such  certificates,  and  the  nonproduction  of  such  cer- 
tificates was  not  made  the  basis  of  a  refusal  to  pa^  the  balance 
earned.  Held,  as  matter  of  law,  that  the  right  to  insist  on  the 
engineer*s  certificates  was  waived  Ibid, 

€k)NTiNUAKCE.    See  Mandamus,  1,  a 

Contribution.    See  Ck)RPORATiONS,  17. 

Contributory  Neoligence.  See  Appeal»  3&  Master  and  Servant,  5l 
Railroad6,9. 

Conversion.    See  Fraud,  a    Loos  and  Timber,  7.    Suretyship,  2l 
Conveyances.    See  Deeds.    Mortgages. 
Copartners.    See  Partnership. 

CORPORATIONa 

Promoters,    See  Agency,  a 

Organization:  Defective  incorporation.  See  Evidence,  la 
1.  Under  sec.  4,  ch.  118,  Laws  of  1874  (providing  that  articles  of  incor- 
poration shall  be  signed  by  the  persons  forming  the  corporation, 
and  **a  copy  thereof,  verified  under  oath  "  by  two  or  more  of  the 
persons  signing  the  same  as  being  a  true  copy  of  the  original  arti- 
cles of  corporation,  shall  be  recorded  in  the  office  of  the  register  of 
deeds),  the  recording  of  the  original  articles  of  incorporation,  in 
lieu  of  such  verified  copy,  is  not  such  a  compliance  with  the  statute 
as  will  enable  the  incorporators  to  avoid  liability  to  creditors  of 
the  corporation  as  copartners,  unless  such  creditors  dealt  with  them 
as  a  corporation,  in  which  case  they  would  be  estopped  to  claim 
against  them  as  copartners.    Slocum  v.  Head,  431 

-2.  In  the  absence  of  bad  faith,  when  signet's  of  articles  of  organization 
organize,  hold  meetings,  elect  officers,  etc.,  as  a  corporation,  and  the 
corporate  existence  is  not  challenged  by  the  state,  the  steps  taken 
are  sufficient  to  create  them  a  de  facto  corporation,  and  give  them 
rights  as  such  as  to  all  i)er8ons  with  whom  their  dealing  was  mu- 
tually understood  to  be  in  that  capacity.  Ibid. 

Organization:  Reorganization. 

-8.  Andrews  Sc  Whitcom  b,  mortgagees  of  the  waterworks  plant  and  fran- 
chises of  the  Oconto  Water  Company,  used  by  it  to  supply  water 
for  public  and  private  purposes  m,  and  under  contract  with,  the 
city  of  Oconto,  foreclosed  their  mortgages  by  suit  in  which  such 
proceedings  were  had  that,  in  due  form  of  law,  they  became  the 
owners  of  all  such  property,  the  plaintiff  not  being  a  party  to  such 
suit.  When  such  action  was  commenced  plaintiff  claimed  a  lien 
on  the  waterworks  property  for  pipe  furnished  and  used  in  the  con- 
struction thereof  by  the  Oconto  Water  Company,  while  the  mort- 
gagees were  the  owners  of  the  stock  of  such  company.  Plaintiff 
foreclosed  its  lien  claim  in  the  federal  court  without  making  the 
mortgagees  parties  to  the  action.  Thereafter,  in  an  action  in  the 
federal  court  commenced  by  plaintiff  against  Andrews  &  Whit- 
comb  and  others  to  determine  the  status  of  the  lien  judgment  as 
regards  the  title  under  the  mortgages,  it  was  decidea  that  water- 
works property,  circumstanced  as  the  property  in  controversy,  is 
not  subject  to  materialmen's  or  mechanics'  hens  under  ch.  143, 
R.  S.  1878;  that  Andrews  &  Whitcomb,  not  being  parties  to  the  lien 
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suit,  were  not  a£Eeoted  by  the  judgment  rendered  therein,  and  in 
effect  that  they  owned  the  property  in  controversy  under  the  mort- 
gage foreclosure  sale  free  from  any  claim  under  such  lien  judg- 
ment. Thereafter,  plaintiff  enforced  the  lien  judgment,  a  sale 
being  made  by  the  United  States  marshal  and  deed  executed  and 
delivered  by  him  pursuant  to  such  sale,  in  form  conveying  the  prop- 
erty to  plaintiff.  A  f ter  Andrews  &  Whitcomb  obtained  title  under 
the  mortgages,  they  organized  the  defendant  corporation  for  the 
purpose  of  having  such  corporation  acquire  title  to  the  property  in 
<x>ntroversy,  with  the  incidental  right  to  exercise  the  powers,  priv- 
ileges, and  franchises  formerly  possessed  by  the  Oconto  water  Com- 
,pcmy,  pursuant  to  sec.  1788,  Stats.  1898,  which  purpose  was  carried 
out.  After  the  conveyance  under  the  lien  decree,  plaintiff  com- 
menced this  action  to  obtain  possession  of  the  property,  claiming 
that  defendant,  as  a  successor  corporation,  under  sec.  1788,  Stats. 
1898,  assumed  the  liabilities  of  its  predecessor,  and  that,  in  taking 
the  benefit  of  the  property,  it  became  at  least  equitably  bound  to 
discharge  the  burdens  upon  it    Held: 

(1)  The  principle,  that  when  one  corporation  goes  out  of  exist- 
ence by  merger  with  or  annexation  to  another  corporation,  in  the 
absence  of  any  provision  or  arrangement  as  to  the  liabilities  of  the 
former,  the  latter  is  answerable  therefor,  does  not  apply. 

(2)  A  reorganized  corporation,  so  called,  entitled  under  sec.  1788, 
Stats.  1898,  to  exercise  the  rights,  privileges,  and  franchises  of  its 
predecessors,  is  not  a  continuation  of  the  old  corporation,  but  an 
entirely  new  body  entitled  to  hold  and  enjoy  the  property  formerly 
owned'by  the  old  corporation  free  from  the  latter's  liabilities,  in- 
cluding liens  against  such  property  not  prior  to  that  through  which 
the  new  corporation  acquired  title. 

(3)  A  mortgagee  of  the  property,  rights,  and  franchises  of  a  corpo- 
ration carries  with  it  the  right,  under  sec.  1788,  Stats.  1898,  in  case 
of  the  legal  title  being  acquired  under  the  mortgage  by  a  new 
■corporation  organized  for  purposes  similar  to  those  of  the  mortga- 
gor, to  exercise  all  the  rights,  privileges,  and  franchises  of  the  old 
corporation.  Its  purpose  is  to  add  to  the  value  of  the  property,  as 
security,  the  incident  of  a  successor  corporation  having  tne  same 
rights  as  its  predecessor,  free  from  all  its  liabilities  which  were  not 
liens  thereon  under  the  prior  corporate  ownership  paramount  to 
the  lien  forming  the  basis  of  the  new  title. 

(4)  The  rule  rendering  a  new  owner  of  property  liable  for  liens 
resting  upon  it, —  that  he  must  bear  the  burdens  who  would  derive 
the  advantages, —  does  not  apply,  because  the  title  came  to  re- 
spondent free  from  any  claim  of  the  appellant 

(5)  The  commencement  of  the  lien  suit  in  the  federal  court  did 
not  conflict  with  the  jurisdiction  of  the  state  court  of  the  action 
subsequently  commenced  to  foreclose  the  mortgage,  since  the  sub- 
ject of  the  first  suit  was  distinct  from  that  of  the  second,  and  the 
federal  court  did  not  acquire  actual  possession  of  the  property. 
National  F,  &  P.  Works  v,  Oconto  City  W.  8.  Co.  48 

Stock:  Lien  of  corporation. 
4  W.,  a  stockholder  of  plaintiff  corporation,  was  indebted  to  it  on  a 
judgment  obtained  on  a  debt  due  prior  to  May  4, 1891,  at  which 
time  that  part  of  sec.  1751,  R.  S.  1878,  providing  that  corporations 
shall  at  all  times  have  a  lien  upon  all  shares  of  stock  for  all  debts 
due  from  the  owners  to  such  corporation,  was  repealed.  There- 
after the  impleaded  defendants  acquired  L.'s  stock,  by  sale  thereof 
in  proceedings  to  enforce  its  pledge  to  them  as  collateral  to  notes 
given  for  money  loaned  him,  and  claimed  to  hold  the  stock  as 


700  INDEX.  [105 


bona  fide  purchasers  and  by  a  right  paramount  to  plaintiff's  lien. 
The  stock  had  never  been  transferred  on  the  books  or  the  company, 
and  plaintiff  had  never  waived  its  lien.  Held^  that  an  action  to 
establish  plaintiff's  rights  to  the  stock,  and  to  determine  the  priori- 
ties of  the  parties,  was  a  proper  exercise  of  the  jurisdiction  of  a 
court  of  equity.    H,  W.  Wright  L,  Co,  v.  Hixon,  15:i 

5.  Prior  to  the  amendment  of  1891  (ch.  414,  Laws  of  1891)  repealing  the 

right  of  the  corporation  to  such  lien,  the  right  of  plaintiff  to  the 
statutory  lien,  at  all  times  and  against  all  persons,  for  all  debts  due 
from  the  owner  of  the  stock  to  the  corporation,  was  absolute  and 
enforceable  against  the  world,  and  continued  until  the  stock  wa& 
transferred  on  its  book  or  the  lien  waived;  and  every  person  dealing 
with  tiie  owner  of  the  stock  was  bound  to  take  notice  thereof.   Ibid. 

6.  Plaintiff's  lien,  being  a  vested  property  right  under  sec.  1751,  R  8. 

1878,  before  ch.  414,  Laws  of  1891.  was  passed,  and  the  right  thereto 
and  the  action  therefor  being  preserved  by  sec  4974,  R.  S.  1878, 
such  lien  continued  to  exist  notwithstanding  such  r^3eal»  and  the 
then  amendment*  permitting  transfers  to  be  made  to  bona  fide  pur> 
chasers  without  entry  on  the  stock  books,  as  to  subsequent  trans- 
actions, did  not  give  defendants  as  bona  ./Zde  purchasers  an  absolute 
title,  good  as  against  plaintiff's  lien.  Ibid, 

7.  W.  having  been  an  officer  of  the  plaintiff  corporation  up  to  within 

a  few  weeks  of  the  time  when  defendants  made  the  advances  by 
virtue  of  which  they  acquired  such  stock,  and  nothing  appearing 
to  show  that  the  defendants  have  suffered  any  loss  thereby,  plaintiff 
is  not  guilty  of  laches  in  enforcing  its  lien.  Ibid, 

8.  Cassoday,  C.  J.,  concurring,  dissents  in  so  far  as  Second  Ward  Sav- 

ings Bank  v.  Schranck,  97  Wis.  250,  and  Peninsular  L.<S:  C.  Works 
V.  Union  0.  dt  P.  Co.  100  Wis.  488,  are  approved/  Ibid. 

Stock  arui  stockholders, 

9.  When  stock  in  a  corporation  is  sold  in  good  faith  for  less  than  its 

full  value,  and  a  certificate  is  issued  therefor,  void  because  issued 
for  stock  not  fully  paid,  the  consideration  for  such  stock  is  not 
thereby  lost  to  the  certificate  holder.    Potter  v,  Necedah  Ii.  Co.  25 

10.  Stock  in  a  corporation  may  be  sold  for  its  par  value  in  money  and 

services  rendered  to  the  corporation.  Ibid. 

11.  If  stock  in  a  corporation  be  issued  to  and  paid  for  by  a  i)er8on  in 

good  faith,  which  is  void  because  in  excess  of  that  authorized  by 
law,  the  payor  may  reclaim  the  consideration  paid.  Ibid. 

12.  If  stockholders  of  a  corporation  all  surrender  a  like  percentage  of 

their  stock  at  less  than  its  actual  value,  one  induced  to  make  such 
surrender  by  fraudulent  representations  suffers  no  actionable 
wrong.  J  trid. 

Insolvency:  Receivers:  Winding  up.    See  Appeal,  1. 

18.  In  an  action  against  the  directors  of  an  insolvent  corporation  for 
fraudulent  misappropriation  and  loss  of  its  funds,  the  mere  fact 
that  plaintiff  is  suing  as  a  stockholder  is  no  reason  why  the  action 
cannot  be  maintained.     Cunningham  v,  Wecfiselberg,  859 

14.  Where  the  affairs  of  an  insolvent  corporation  are  in  the  hands  of  the 
court  in  a  winding-up  proceeding,  no  stockholder  can  maintain  an 
inde})endent  action  to  enforce  rights  of  the  corporation  against 
defaulting  officials,  until  the  court  has  refused  to  direct  the  re- 
ceiver to  take  proper  steps  in  that  regard.  Ibid. 
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Insolvency:  Stockholders'  liability, 

15.  Under  sec.  1769,  R  S.  1878  (providing  that  the  stockholders  of  every 

corporation,  other  than  railroad  corporations,  shall  be  personally 
liable,  to  an  amount  equal  to  their  respective  holdings  of  stock,  for 
debts  due  its  emplo^rees),  the  liability  of  stockholders  to  creditors 
must  be  worked  out  in  a  single  suit  in  equity,  all  creditqi's  joining 
as  plaintiffs,  or  some  of  them  suing  for  the  benefit  of  all,  and  all 
stockholders,  unless  for  some  reason  jurisdiction  of  some  cannot 
be  obtained,  and  the  corporation,  unless  it  has  been  dissolved  or  its 
assets  wholly  exhausted,  must  be  joined  as  defendants.  Foster  v, 
Posson,  99 

16.  There  being  but  one  action  to  enforce  the  personal  liability  of  stock- 

holders to  creditors,  the  subject  of  the  action  includes  not  only  the 
enforcement  of  such  liability,  but  tlie  adjustment  of  all  the  equi- 
ties of  the  stockholders  between  themselves  in  regard  to  it,  and 
hence  all  such  matters  constitute  but  one  cause  of  action.       Ibid, 

17.  In  an  action  brought  by  D.  and  other  creditors  of  an  insolvent  cor- 

poration, against  the  corporation  and  all  its  stockholders,  to  enfbrce 
their  personal  liability  existing  under  sec.  1769,  R.  S.  1878,a  judgment 
was  rendered  which  decreed  the  amount  of  damages  and  costs  due 
plaintiffs,  and  that  certain  stockholders,  naming  them,  were  liable 
therefor  to  the  amount  of  their  respective  holdings.  Thereafter 
certain  of  the  stockholders,  adjudged  to  be  so  liable,  paid  the  entire 
amount  but  not  in  proportion  to  their  stock,  and  assigned  their 
claims  for  contribution  against  their  associate  stockholders  to  plaint- 
iff, who  thereupon  brought  this  action  against  the  corporation  and 
all  the  stockholders  except  his  assignors  and  nonresidents,  to  en- 
force such  contribution.  Held,  that  the  subject  of  the  action  bein^ 
the  same  in  each  action  the  doctrine  of  res  adjudicata  appliea, 
and  it  was  not  i^ermissible  for  the  plaintiff's  assignors  to  neglect 
to  have  the  rights  of  stockholders  between  themselves  adjusted  in 
the  action  commenced  by  D.,  and  then  bring  a  new  action  for  such 
purpose.  Ibid, 

18.  It  appearing  from  the  complaint  in  such  action  that  the  former  ac- 

tion by  D.  and  others  had  proceeded  to  final  judgment  6n  the 
merits,  such  complaint  fails  to  state  a  cause  of  action,  because 
such  judgment  must  be  considered  to  have  ended  not  only  the 
primary  but  all  incidental  controversies.  Ibid, 

COSTS. 
See  Ejectment,  1,  3.    Ma.ndamus,  1,  3.    Mortoaoes,  7. 

'  The  rule  as  to  costs  taxable  in  favor  of  defendant  is  that  different 

Sarties,  with  different  interests,  are  entitled  to  be  represented  by 
ifferent  attornevs,  and  that,  so  far  as  one  proceeding  can  properlv 
serve  for  all  the  defendants  jointly,  the  expense  of  but  one  proceed- 
ing should  be  taxed,  but  where  separate  services  are  necessary  and 
proper,  for  defendants  whose  interests  are  separate,  they  may  be 
taxed  and  recovered  for.    Adams  v.  Beloit,  363 

CoTKNANTS.    See  Partition. 

CoiTNTERCLAiM.    See  Agency,  5.    Pleading,  3. 

County  Courts.    See  Estates  of  Decedents,  2-5, 

County  Judge.    See  Estates  op  Decedents,  2, 
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COURT  AND  JURY. 
See  Appeal,  11, 12, 15.    Instructions  to  Jury. 

1.  If  different  minds  can  reasonably  come  to  different  conclnsions- 
from  the  evidence,  as  to  the  rights  of  the  parties,  it  should  be  left 
to  the  jury  to  draw  the  proper  conclusion.  Potter  v,  Necedah  L. 
Co.  25 

2l  It  is  the  exclusive  province  of  the  court  to  determine  whether  evi- 
dence is  susceptible  of  a  reasonable  inference  that  death  was 
caused  by  some  other  means  than  that  oi  suicide,  and,  that  being 
determined  in  the  affirmative,  it  is  the  exclusive  province  of  the 

i'ury  to  determine  where  the  truth  lies.    Agen  v.  Metropolitan  I*, 
na.  Co.  217 

8.  Where  the  reasonable  probabilities  from  the  evidence  all  point  to 
suicide  as  the  cause  of  death,  so  as  to  establish  it,  in  the  light  of 
reason  and  common  sense,  with  such  certainty  as  to  leave  no  room 
for  reasonable  controversy  on  the  subject,  a  jury  should  not  be 
permitted  to  fijid  to  the  contrary  and  have  such  finding  stand  as 
a  verity  in  the  case,  but  the  question  should  be  decided  by  the  trial 
court  as  one  of  law.  IlncL 

4  In  an  action  for  personal  injuries  caused  by  a  defective  bridge,  it  is 
proper,  for  the  purpose  of  showing  that  the  city  should  have  had 
notice  of  the  deiect  in  question,  to  call  a  witness  who  was  well  ac- 
quainted with  the  bridge  and  ask  him  as  to  the  general  condition 
.of  the  approach  where  the  accident  happened,  at  the  time  of  the 
accident;  and  remarks  of  the  court  on  sustaining  an  objection 
thereto,  in  substance,  that  it  is  useless  to  talk  about  the  bridge 
being  old  and  rotten,  and  that  a  verdict  would  not  be  allowed  to 
stand  that  was  contrary  to  what  the  judge  knew  to  be  the  fact  of 
his  own  knowledge^  are  erroneous,  being  a  distinct  invasion  of  the 
province  of  the  jury.    SJiafer  v,  Eau  Claire,  239 

CJouRTS.   See  Court  and  Jury.    Estates  op  Decedbnts>  2-CL    Corpo- 
rations, 3  (5). 

COYENAinB.    See  Deeds,  1. 

CRIMINAL  LAW  AND  PRACTICR 
See  Appeal,  16, 17.  Eyidence,  16. 

1.  In  a  prosecution  for  robbery,  testimony  of  policemen  that  the  prose- 

cuting witness,  on  the  day  after  the  robbery,  identified  the  defend- 
ant as  the  man  who  committed  it,  is  hearsay  and  therefore  inad- 
missible; and  when  the  circumstances  were  such  as  to  justify 
argument  upon  the  improbability  of  the  prosecuting  witness  hav- 
ing been  able  to  see  his  assailant  sufficiently  to  identify  him,  its 
admission  was  prejudicial    CToole  v.  State,  18^ 

2.  Where  an  information  charged  that  the  accused  had  been  previously 

sentenced  to  state  prison  '<by  the  circuit  court  of  Douglas  county." 
proper  practice  would  seem  to  require  a  finding  to  the  effect  that 
he  had  oeen  previously  sentencea  as  charged  m  the  information. 
[Whether  a  nnding  that  he  had  been  previously  sentenced  **  by  a 
court  of  this  state''  rendered  the  verdict  ambiguous,  not  deter- 
mined.]  JWcL 

Cross-Examination.  See  Evidence,  18. 
Customs.  See  Sale  of  Chattels,  7,  8. 
Cy  Pres  Doctrlnr    See  Wills,  3  (3-5, 8). 
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DAMAGED 

See  Building  Contracts,  ft.  Fraud,  1.  Oarnishmbnt,  2.  Highways; 
8,9.  Landlord  akd  Tenant.  RAiLROADs^a  Sale  of  CHATTEifi, 
2,  a 

1.  If  a  person,  bj*  fraudulent  representation  to  another  as  to  the  char- 

acter, amount,  and  future  prospects  of  property  owned  by  the  lat- 
ter, for  the  purpose  of  inducing  and  which  causes  such  other  to 
sell  such  property  to  such  person  at  a  price  determined  by  such 
false  representations,  and  the  relations  between  the  parties  lie  such 
that  such  person  owes  to  such  other  good  faith  in  such  a  transac- 
tion as  regards  disclosing  the  true  condition  of  the  property,  the 
former  may  recover  of  the  latter  the  damages  sustained  by  him 
which  are  the  natural  and  proximate  consequences  of  the  wrong. 
Potter  V.  Neeedah  L,  Co.  25^ 

2.  In  the  circumstances  stated  in  the  foregoing,  if  the  actual  value  of 

the  property  sold  exceeds  the  selling  price,  the  difference  between 
the  two,  with  interest  in  a  proper  case,  is  the  measure  of  damages, 
and  if  the  actual  value  be  not  more  than  the  value  received,  the 
wrong  is  not  actionabla  IbidL. 

8.  In  the  absence  of  some  special  circumstance  locating  some  other 
standard,  from  which  to  compute  damages  to  a  wronged  party  by 
fraud  in  the  sale  of  property,  within  the  scope  of  the  natural  and 
proximate  result  of  the  fraud,  the  difference  between  the  thing  as 
represented  and  upon  which  the  price  was  made,  and  the  actual 
value,  is  the  legal  standard,  whether  the  defrauded  party  be  the 
vendor  or  the  vendee.  Ibid, 

4.  In  an  action  at  law  to  recover  damages  for  false  representations  as- 

to  property,  where  there  was  no  rescission  of  the  contract,  outlays, 
maide  by  plaintiff  in  improving  the  property  before  the  falsity  of 
the  representations  was  discovered,  are  not  proper  elements  of 
damages.    Krause  v,  Busacker,  350 

5.  Where  the  court  had  twice  charged  the  jury  that  the  plaintiff,  a 

married  woman  shown  to  be  the  housekeeper  of  her  husband,  could 
not  recover  for  loss  of  time,  that  portion  of  the  charge  that  she 
was  entitled  to  recover  *'  for  her  loss  of  strength  and  general  ability 
to  pursue  her  regular  avocation,"  while  inaccurate,  is  not  preju- 
dicialiy  erroneous,  taken  in  connection  with  the  specific  direction 
that  she  could  not  recover  for  loss  of  time.  Boding  v,  Milwaukee 
KItdbL.Co,  ,  480 

0.  A  verdict  for  $1,350,  in  favor  of  a  married  woman  sixty-nine  years  of 
age,  for  severe  injuries  to  the  arm  and  wrist,  is  held  not  excessive,, 
where  there  is  much  evidence  of  physical  suffering,  and  it  seems 
quite  conclusive  that  the  injuries  are  permanent,  and  will  entail 
suffering  in  the  futura  Ibid, 

7.  Where  vendors  of  clover  seed,  after  vendees'  refusal  to  accept  de- 
livery, sold  the  same  at  a  loss,  in  submitting  a  question  of  a  spe- 
cial verdict  as  to  whether  due  diligence  was  used  in  selling  the 
seed,  it  was  the  duty  of  the  court  to  instruct  the  jury  as  to  the 
standard  of  due  diligence  and  to  inform  them  that  the  unreason- 
able rejection  of  higher  offers,  or  neglect  to  avail  themselves  of  an 
existing  market  price,  was  not  consistent  with  such  standard.  Oehl 
V,  Milwaukee  Produce  Co,  573 

8L  In  an  action  for  damages  for  refusal  to  complete  a  contract  for  the 
sale  of  clover  seed,  when  plaintiff  thereafter  sold  the  same  at  a 
loss,  it  is  error  to  instruct  the  jury  that  tlie  measure  of  damages 
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is  the  difference  between  what  the  seed  was  sold  for  and  the 
contract  prica  Ibid, 

Death. 
Presumption  and  proof  of.    See  Estates  op  Dbcedkntb,  1-5. 
Suicide  or  other  causes.    See  Court  and  Jcjry,  2,  a.  Evidence,  L 

DEBTOR  AND  CREDITOR. 

See  Chattel  Mortgages.    Corporations,  1^  (3),  4, 15-18L    Garnish- 
ment.   Judgments,  2.    Voluntary  Assignments. 

1.  Defendant  R,  wiio  was  the  owner  of  an  undivided  half  of  two  certain 

lots,  plaintiffs  owning  the  other  undivided  half,  convey^ed  his  share 
to  his  wife  in  fraud  of  his  creditors.  The  premises  were  partitioned 
b^commissioners,  who  awarded  plaintiffs  one  lot  and  R's  wife  the 
other,  on  condition  that  she  pay  plaintiffs  $1,000,  which  was  dono 
and  mutual  deeds  of  release  executed  and  delivered.  Thereafter 
plaintiffs,  who  had  become  judgment  creditors  of  B.,  brought  this 
action  to  set  aside  B/s  conveyance  of  the  lot  to  his  wif&  Held,  that 
while  the  division  of  the  property  was  made  an  equal  one  by  the 
payment  of  the  $1,000  and  neither  party  had  a  greater  amount  of 
value  than  before,  yet  B.'s  wife  had  invested  $1,000  of  money  in  land, 
and  hence  htis  a  greater  interest  in  the  lot  than  she  had  befora 
Brinker  v,  Brinker^  231 

2.  Whether  the  money  was  the  wife's  separate  'property,  or  her  hus 

band's  money,  there  could  be  no  recovery  in  such  an  action  which 
would  affect  the  interest  purchased  by  the  $1,000,  and  the  judgment 
should  be  so  framed  as  to  secure  the  wife  an  interest  or  lien  upon 
the  lot  to  that  amount,  paramount  to  plaintiffs'  claim.  Ihid. 

8.  Plaintiff  held  a  general  assignment  setting  over  to  him,  out  of  the 
income  of  a  trust  estate  payable  in  instalments,  sufficient  to  pay 
his  judgment  against  the  cestui  que  trust,  but  not  oovering  any 
specific  instalment  due  or  to  become  due.  Held  that,  as  against 
the  plaintiff,  the  trustee  was  a  mere  debtor,  and  had  a  right  to  pay 
the  instalments,  as  they  became  due,  in  one  sum,  and  that  the 
trustee's  right  to  refuse  to  split  them  up  was  absolute  and  could  not 
be  questioned  by  courts,  in  the  absence  of  equitable  considerations. 
Dugan  v,  Knapp,  320 

4  A  debtor  has  a  right  to  pay  his  debt  in  aolido,  and  no  notice  of  an 
assignment  of  a  part  of  the  debt,  no  matter  how  complete  in  equity 
as  between  assignor  and  assignee,  can,  without  his  consent,  de- 
strt)y  this  right  Ibid 

Declarations.    See  Evidence,  12, 18. 

Dedication.    See  Highways,  1-7. 

DEEDa 

See  Ejectment,  13-15. 

1.  Where  a  warranty  deed  of  lands  contains  a  clause  that  the  premises 
are  free  and  clear  from  all  incumbrances  whatever,  except  a  cer^ 
tain  mortgage,  it  does  not  preclude  parol  evidence  that  the  grantee 
was  to  assume  and  pay  the  mortgage  as  a  part  of  the  purchase 
price  of  the  land.     Perkins  v.  McAviiffey  682 

2l  In  an  action  to  establish  the  delivery  of  a  deed  to  plaintiff  from 
her  husband,  since  deceased,  and  to  compel  the  heirs  of  the  grantor 
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to  execute  and  deliver  to  plaintiff  deeds  of  confirmation,  a  finding 
that  the  deed  was  never  d^i  vered  is  held  not  to  be  so  clearly  against 
the  weight  of  the  evidence  as  to  authorize  reversal  on  appeal  Auih 
tin  V,  Austin,  6d0 

2,  It  appearing  from  the  testimony  that  the  deed  was  shown  to  plaint- 
iff by  the  decedent  so  that  she  should  believe  it  to  be  effectual,  but 
without  intention  of  making  it  so  in  fact,  and  with  the  intention 
that  the  decedent  should  afterwards  destroy  it  if  he  chose,  the  deed 
being  a  pure  gift  and  nothing  having  been  done  or  advanced  on 
the  strength  of  it,  the  plaintiff  must  recover,  if  at  all,  by  showing 
the  fact  of  delivery,  and  cannot  recover  by  showing  the  deception 
in  which  there  was  no  legal  fraud.  IhicL 

4.  While  a  mental  reservation  on  the  part  of  the  grantor  cannot  destroy 
the  effect  of  an  otherwise  valid  delivery,  yet  where  actual  deliv- 
ery is  not  proven  by  direct  testimony  or  admitted,  and  the  ques- 
tion whether  such  actual  delivery  ever  took  place  is  to  be  deter- 
minad  by  inferences  from  surrounding  circumstances,  the  intent 
of  the  parties  may  materially  assist  in  determining  the  proper  in- 
ference to  be  drawn.  Ibid, 

Definiteness  in  pleading.    See  Appeal,  28, 

DEFINITI0N3.    See  Words  and  Phrases. 

Delegation  of  power.    See  Municipal  Cobporations,  5, 

Delivery.  See  Damages,  7.  Deeds,  8,  4  Loos  and  Timber,  1-^  Sale 
OF  Chattels,  5-8. 

Demurrer.    See  Appeal,  0,  sa    Corporations,  18l    Towns^  1, 

Devises.    See  Wills. 

Devolution  of  liability.    See  Towns,  a 

Dibectino  Verdict.    See  Appeal,  15. 

Discharge  in  bankruptcy.    See  Contempt,  8L 

Discretion.    See  Judgments,  d.    Mandamus,  4    Volunta&t  Asbigv- 

MENTS,  8,  9. 

Dismissal.    See  Mandamus,  1,  8,  4 

Due  Process  of  Law.    See  Contempt,  8,  7. 

Duplicity  in  pleading.    See  Pleading,  8. 

DURESa 

1.  If,  in  making  a  contract,  one  party  to  the  transaction  be  incapable 

of  exercising  his  free  will  by  reason  of  threats  made  by  the  other 
for  the  purpose  of  producing  such  condition,  to  the  end  that  he 
mav  obtain  such  contract,  such  party  may,  at  his  option,  repudiate 
sucti  contract  on  the  ground  of  duresa    ucUusha  u  Shermanf    268 

2,  What  constitutes  duress  is  matter  of  law;  whether  duress  existed 

in  a  particular  transaction  is  matter  of  fact  There  Is  no  legal 
standard  of  resistance  which  a  person  acted  upon  must  come  up 
to  at  his  peril  of  being  remediless  for  a  wrong  done  to  him,  and  no 
general  rule  as  to  the  sufficiency  of  facts  to  produce  duress.  The 
question  in  each  case  is.  Was  the  person  so  acted  upon  by  threats 
of  the  person  claiming  the  benefit  of  the  contract,  for  the  purposes 
of  obtaining  such  contract,  as  to  be  bereft  of  the  quality  of  mind 
essential  to  the  making  of  a  contract,  and  was  the  contract  thereby 
obtained?  IbicL 

Vou  105  —  45 
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'  8.  The  doctrine,  that  in  order  to  produce  duress  by  threats  there  must 
be  such  threats  as  are  reasonably  necessary  to  control  by  fear  the 
free  will  power  of  a  person  of  ordinary  firmness  and  courage,  is  not 
the  true  aoctrine  or  the  law  of  this  states  IbicL 

EJECTMENT. 
See  Tax  Titles. 

1.  Under  sec.  8092,  Stats.  1898  (authorizing  the  court,  upon  application 

of  the  party  against  whom  judgment  in  an  action  of  ejectment 
had  been  rendered,  to  vacate  the  judgment  and  grant  a  new  trial 
''upon  condition  that  all  costs  recovered  thereby  ...  be  paid,** 
ana  that  the  applicant  execute  an  undertaking  to  pay  all  costa 
which  may  be  finally  awarded  the  other  party),  the  rendition  of  & 
judgment  against  the  applicant  creates  the  situation  contemplated 
by  the  statute,  the  payment  of  costs,  if  any  be  recovered,  being 
merely  a  condition  of  the  relief.    Rupiper  v.  CalUnoay,  4 

2,  In  determining  whether  the  judgment  in  an  action  of  ejectment  is 

adverse  to  a  party,  the  court  is  not  confined  to  the  words  used,  but 
the  judgment  is  to  be  considered  with  reference  to  the  pleadingSr 
and  held  to  be  as  broad  as  the  issues  raised  thereby,  upon  which 
the  court  passed  or  might  have  jMissed  in  reaching  the  final  con- 
clusion. IbicL 

8w  Where  the  plaintiff  in  an  action  of  ejectment  recovered  part  only 
of  the  land  covered  by  the  conlplaint,  he  is  a  party  against  whom 
a  judgment  has  been  rendered  within  the  meanmg  of  sec.  3092, 
Stata  1898,  and  is  therefore  entitled  to  a  second  trial,  although  the 
judgment  entered  is  silent  as  to  the  land  which  he  did  not  recover 
and  uo  costs  were  awarded  against  him.  IbicL 

4  In  such  a  case  the  judgment  should  be  so  framed  as  to  show  on  its 
face  that  the  case  went  against  the  plaintiff  on  the  merits  as  to 
that  part  of  the  land  which  he  failed  to  recover.  Ibid, 

5.  Where  the  verdict  of  a  jury  is  in  favor  of  the  plaintiff  as  to  part 
of  the  land  sought  to  be  recovered  but  is  silent  as  to  the  remain- 
der, its  effect  as  to  the  latter  is  a  finding  of  no  cause  of  action; 
hence  a  judgment  dismissing  the  complaint  as  to  the  part  not 
mentioned  would  satisfy  the  statutory  reauirement  that  the  judg- 
ment shall  be  in  accordance  with  the  veraict.  Ibid, 

6^  The  provision  in  said  sec.  8092.  Stats.  1898,  requiring  the  applicant 
for  a  second  trial  to  give  an  undertaking  to  pay  the  ultimate  iudg- 
ment  for  costs,  should  one  be  rendered  against  him,  is  a  conrlition 
precedent  to  the  vacation  of  the  judgment,  and  a  new  trial  should 
not  be  granted  until  the  judgment  has  been  vacated.  Ibid. 

7.  The  better  practice  in  granting  a  second  trial  is  not  only  to  require 
previous  performance  of  the  conditions  mentioned  in  the  statute, 
so  far  as  they  apply,  but  to  so  frame  the  order  that  it  will  show 
the  facts  in  that  regard  and  will  in  terms  vacate  the  judgment 
and  grant  a  new  trial  Ibid, 

S,  Defendant,  in  an  action  of  ejectment,  having  offered  in  writing  to 
allow  judgment  to  be  taken  against  her  according  to  the  demand 
of  the  complaint,  judgment  was  entered  adjudging  plaintiff  the 
absolute  owner  in  fee  simple  and  entitled  to  the  possession  of  the 
described  real  estate.  The  complaint  was  in  the  form  prescribed 
by  sec.  8077,  Stats.  1898,  which  requires  that  plaintiff  shall  define 
therein  the  character  of  his  title,  and  dcmancled  judgment  for  the* 
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'  possession  of  the  premises,  ffe/d,  that  the  whole  framework  of  the 
statute  on  the  present  action  of  ejectment  contemplates,  not  merely 
recovery  of  possession  and  damages,  but  also  an  adjudication  of 
the  quality  and  extent  of  the  title  upon  which  the  hght  of  posses- 
sion IS  predicated,  and,  on  default,  it  would  have  been  the  duty  of 
the  court  to  adjudge  recovery  of  possession  and  also  the  title  as 
set  forth  in  the  complaint    Emerson  v.  Pier,  161 

9.  The  demand  in  such  complaint  for  judgment  for  possession  must 
be  read,  in  the  light  of  the  statute,  as  demanding  a  judgment  which 
grants  possession  upon  a  title  the  quality  of  which  is  to  be  adjudi- 
cated at  the  same  time,  and  hence  the  judgment  was  responsive 
to  the  tender.  Ibid. 

10.  Had  defendant  desired  to  limit  th»  recovery  of  plaintiff  to  less  than 

a  fee-simple  title,  that  limitation  should  have  been  so  specified  in 
her  offer,  and  would  then  be  binding  if  accepted.  Ibid, 

11.  In  an  action  wherein  plaintiffs'  title  to  certain  real  estate  depended 

on  a  patent,  issued  on  a  certificate  of  location  in  favor  of  G.  or  his 
legal  representatives  indorsed  bv  the  surveyor  general  of  the  dis- 
trict of  Louisiana  that  from  evidence  filed  in  his  office  D.  was  such 
representative,  it  appeared  from  the  record  of  the  proper  parish 
court  of  Louisiana  that,  G.  having  died,  the  land  claim  in  question 
had  been  inventoried,  appraised,  duly  sold  to  D.,  and  the  sale  con- 
firmed by  the  judgment  of  the  court  Held,  that  defendant,  with- 
out in  some  way  connecting  itself  with  the  descendants  of  G.,  could 
not  attack  plaintiffs'  title  for  fraud  in  the  ancillary  proceedings 
leading  up  to  the  issue  of  the  patent  by  the  government  Bradley 
V.  Dells  L.  Co.  245 

12.  In  an  action  of  ejectment,  plaintiff  made  proof  of  paper  title  covering 

the  disputed  tract  and  defendant  of  open,  notorious,  and  continuea 
possession  for  over  twenty  years.  HekLj  that  defendant's  testimony 
overcame  the  presumption  previously  existing  in  favor  of  the  owner 
of  the  paper  title,  ana  raised  a  presumption  m  favor  of  defendant 
that  his  occupancj[  was  characterized  by  all  the  elements  requisite 
to  adverse  possession,  and,  unless  rebutted  by  showing  his  posses- 
sion was  under  lease,  contract  or  permission  of  some  kind  and  not 
hostile  to  the  original  owner,  made  his  title  absolute.  Bishop  t\ 
BleyeTy  830 

IS.  Sec.  8074,  Stat&  1898,  provides  that  where  either  party  to  an  action 
for  the  recovery  of  real  property  shall,  during  the  pendency  thereof, 
acc[uire  the  right  to  the  possession  of  the  premises,  the  party  ac- 
quiring such  ri^ht  *"  may  "  have  the  action  continued,  and  judgment 
entered  according  to  the  rights  of  the  parties  as  they  shall  appear 
at  the  time  of  the  trial.  Ileldj  that  a  defendant  in  ejectment, 
claiming  title  under  a  tax  deed,  who  procures  additional  tax  deeds 
during  the  pendency  of  the  action,  must,  in  order  to  make  such 
newly  procured  tax  deeds  available  in  support  of  his  title,  present 
them  in  that  action,  and  failing  to  do  so,  is  estopped  from  after- 
wards claiming  title  thereunder.    Bell  v.  Peterson^  607 

14.  In  the  former  action  a  mistake  in  one  of  the  initials  of  the  defend- 

ant's name  is  without  significance,  where  he  raised  no  Question  as 
to  his  being  the  rightful  defendant  and  answered  on  tne  merits; 
and  the  court  could,  without  notice,  thereafter  correct  such  mis- 
take. Ibid, 

15.  Where,  in  the  former  action,  title  has  been  adjudged,  as  against 

the  grantor  of  defendant,  to  be  in  plaintiff's  grantor,  such  judg- 
ment is  to  be  considered  with  reference  to  the  pleadings  in  that 
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action,  and  to  be  held  as  broad  as  the  issues  raised  thereby,  upon 
whioh  the  court  passed  or  might  have  passed  in  reaching  the  final 
conclusion  in  the  case,  and  hence,  in  a  subsequent  action,  the  judg- 
ment is  res  oLdjvdicata  as  to  a  deed  in  plaintifTs  chain  of  title,  of 
record  before  that  time.  Ibid. 

EQUITY. 

See  AOENCY,  a  Appeal,  la  Ck>NTEMFT,  a  Ck>BPO]UTiON8»  4»  15. 
Debtor  and  Creditob,  8,  4  Injunction&  Judgments,  2.  Mort- 
GAOBS,  a  Municipal  Corporations,  8,  4,  17.  PRAcrncE,  1,  2l 
Suretyship,  2.    WiLua,  2  (1-3),  3  (2,  3, 11). 

In  an  action  for  accounting,  yirhere  the  plaintiff  proved  delivery  to 
defendant  of  goods  of  the  ostensible  value  of  $41,000,  the  disposition 
of  which  had  been  in  his  discretion  and  exclusively  within  his 
knowledge,  the  burden  fell  on  him  to  account  fully,  and  to  prove, 
if  he  so  claimed,  that  his  disposal  of  the  goods  had  yielded  less  than 
plaintiff's  claim.    Leasel  v.  ZUltner,  834 

ESTATES  OF  DECEDENTa 
See  WiLiA 

1.  Wliere  seven  years  have  elapsed  since  a  person,  alleged  to  be  dead, 

was  last  seen,  the  presumption  of  law  is  that  he  is  dead,  but  there 
is  no  presumption  either  of  life  or  death  during  that  juried,  and 
the  question  as  to  when  such  presumed  death  occurred  is  to  be  de- 
termmed  from  all  the  facts  and  circumstances  in  the  oaaa  Wis. 
Trust  Co.  V.  Wis.  M.  A  F.  Ins.  Co.  Bank,  4^4 

2.  The  county  courts  have  complete  and  ample  jurisdiction  in  matters 

of  this  kmd,  and  when  application  is  made  for  administration  of 
the  estate  of  one  who  is  alleged  to  be  dead,  it  becomes  the  dutv  of 
the  county  judge  to  determine  the  fcuit  of  death.  ihicL 

a  A  petition  for  administration  on  the  estate  of  L., — alleging  that 
he  was  last  seen  on  a  train  in  Colorado,  on  a  day  antedating  the 
date  of  the  petition  by  less  than  seven  years,  acting  queerly  and 
wanting  to  be  put  in  an  asylum  to  escape  his  enemies  and  officers 
he  fancied  were  in  pursuit  of  him;  that  he  left  the  train  before  it 
arrived  at  his  destination,  leaving  his  baggage;  that  strict  search 
was  made  for  him,  including  sending  out  printed  notices  of  his  dis- 
appearance, with  his  photograph  attached,  offering  a  substantial 
reward  for  information  as  to  his  whereabouts;  and  that  inquiries 
were  made  in  all  insane  asylums  in  the  west;  and  also  alleging 
that  he  had  not  been  heard  from  for  seven  years,  and  that  peti- 
tioner believed  him  dead, — is  held  to  Iiave  presented  ^  prima  facie 
case  of  death,  and  to  have  given  the  court  colorable  right  to  pro- 
ceed. Ibid, 

4  Allegations  in  the  petition  that  L.  had  not  been  heard  from  for  the 
space  of  seven  vears,  and  that  he  was  believed  to  be  dead,  being 
inconsistent  with  the  statement  that  L.  had  been  seen  within  that 
period,  the  court  was  called  upon  to  determine  which  of  the  incon- 
sistent statements  was  true,  and  its  determination  thereon  was  suf- 
ficient as  to  the  fact  that  it  had  jurisdiction.  Ibid. 

5.  Notwithstanding  the  question  of  death  may  have  been  determined 
by  the  county  court,  the  fact  that  the  supposed  decedent  is  alive 
could  be  shown  in  an  action  by  the  administrator  to  recover  assets 
of  the  estate,  and  such  showing  would  establisli  the  nullity  of  the 
entire  proceeding.  Ibid, 


Wis.]  index.  709 

ESTOPPEL. 
See  Corporations,  1.    Ejecttment,  13.    Insurance,  2.    Pleading,  1. 

1.  R,  a  mortgagor  of  chattels,  having  ample  thereof  in  his  possession 

to  pay  his  debt,  and  refusing  to  part  with  his  possession  oecanse  it  • 
was  pledged  as  security  for  that  debt,  turned  the  mortgaged  prop- 
erty over  to  a  purchaser,  on  being  requested  by  the  mortgagee  so 
to  do,  because  such  i)urchaser  had  agreed  to  assume  R.'s  debt  and 
give  note  and  security  therefor.  HeldU  that  to  allow  the  mort- 
gagee to  thereafter  disaffirm  the  act  and  claim  such  purchaser  had 
not  assumed  the  debt  and  therefore  R  was  still  liable,  would 
amount  to  a  fraud  on  R,  and  hence  the  mortgagee  was  estopped  to 
so  claim.    Bank  of  Antigo  v.  Ryan,  37 

2.  Where  a  city  and  railway  companies  entered  into  an  agreement  by 

which  the  city  agreed  to  vacate  a  street,  and  the  companies  to  pay 
for  certain  specified  improvements  of  streets,  such  agreement  can- 
not be  the  basis  of  an  estoppel  The  city  had  no  power  to  make 
any  such  contract,  and  its  resolutions  of  acceptance  and  ordinance 
to  carry  it  out  were  ultra  vires  and  void.  AsfUand  t?.  C.  db  N,  W, 
It  Co,  898 

3.  A  city  may  be  estopped  from  claiming  that  a  given  locality  is  a 

street,  but  the  testimony  to  establish  such  estoppel  must  be  clear, 
distinct,  and  of  such  a  character  as  to  amount  to  a  fraud  to  permit 
it  to  claim  otherwise,  and  then  only  when  some  affirmative  action 
has  been  taken,  or  there  has  been  some  great  negli^noe  or  delay 
with  relation  to  some  matter  upon  which  the  parties  had  a  right 
to  rely.  Ibid, 

EVIDENCE. 

See  Appeal,  15, 16, 19-21,  26, 27.  86,  87.  Attachment,  2.  a  7,  a  Build- 
iNO  Contracts,  2.  Court  and  Jury,  8,  4.  Criminal  Law,  1. 
Damages,  5.  Deeds.  Ejectment,  1,  12.  Estates  op  Decedents, 
1,  a  Gaming  Contracts.  Highways,  4,  6,  7.  Loos  and  Timber, 
1,  2.  Municipal  Corporations,  1.  Public  Lands,  1.  Rail- 
roads, 4^  7,  a    Sale  of  Chattels,  7,  a    Wills,  2  (4,  6). 

1.  In  case  of  a  death  under  such  circumstances  that  it  may  or  may 

not  have  been  caused  by  suicide,  the  legal  presumption  is  in  favor 
of  the  latter,  which  should  prevail  in  the  absence  of  evidence  suf- 
ficient to  establish  the  former  to  a  r^aspnable  certainty.  Agen  v. 
Metropolitan  L,  Ins.  Co.  217 

2.  Under  sea  4075,  Stats.  1898,  it  is  error  to  permit  the  physician  who 

treated  the  plaintifif  after  the  accident  to  testify,  against  objection, 
to  disclosures  made  by  her  to  him,  and  to  what  he  discovered  by 
examination  of  her  person,  to  enable  him  to  .prescribe  for  her. 
Shafer  v,  Eau  Claire,  289 

8.  CTnder  sea  4078,  Stata  1898,  it  is  proper  to  prove  upon  cross-examina- 
tion, by  proper  questions,  that  the  witness  had  been  convicted  of  a 
criminal  offense.  IhicL 

4  The  courts  of  this  state  are  bound  to. give  full  faith  and  credit  to  the 
judicial  proceedings  of  the  parish  courts  of  Louisiana  in  succession 
proceedings.    Bradley  v.  Dells  L.  Co,  245 

5.  When  the  bare  inspection  of  a  vmtten  instrument  reveals  the  fact 
that  it  has  been  altered  in  the  respect  claimed,  by  a  different  hand, 
it  is  error  to  receive  it  in  evidence  until  such  alteration  is  explained. 

llAd. 
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0.  It  was  competent  for  the  medical  experts,  in  answering  a  hypothetical 
question,  to  testify  whether  the  impairment  of  the  soiatio  nerve — 
a  condition  proved  to  be  present  m  the  right  leg —  might  have 
been  produced  by  the  accident  and  fall  of  plaintiff,  where  such 
question  embraced  all  the  facts  which  plaintiffs  evidence  tended 
to  prove,  and  no  facts  which  such  evidence  did  not  tend  to  prove, 
ana  assumed  the  truth  of  ail  statements  therein  contained.  Wer- 
ner V.  a  &N,W.R.  Co.  300 

7.  It  is  not  error  to  allow  plaintiff  to  give  the  circumstances  under 
which  the  accident  occurred  nor  to  testify  that  she  was  a  widow. 

Ibid. 

S,  It  is  not  error  to  allow  nonexpert  witnesses,  in  the  habit  of  as80ciat<- 
in^  with  plaintiff,  to  testify  as  to  whether  she  appeared  to  suffer 
pain.  Ibid, 

9.  The  formal  entry  of  a  survey  of  a  highway  in  a  recognized  record 
book  of  a  county,  made  by  an  official  person,  raises  a  strong  pre- 
sumption that  such  recording  was  intended  as  the  official  act,  re- 
quired to  be  done  by  the  statute  then  existing,  commanding  the  road 
to  be  recorded  when  all  preliminanes  had  been  duly  complied  with. 
Town  of  Randall  v.  Bovelstadj  410 

10.  From  such  an  official  act,  required  and  authoriased  only  after  certain 
preliminary  steps,  after  the  lapse  of  many  years  has  made  proof  of 
the  facts  by  ordmaiy  evidence  impossible,  a  presumption  arises  that 
such  steps  were  in  fact  taken.  1  bid. 

IL  Where  a  highway  is  shown,  extending  about  three  miles  practically 
without  deviation  from  straight  lines  except  such  as  are  explained 
by  topography,  substantially  corresponding  with  an  ancient  re- 
corded survey,  confined  by  fences,  existing  before  the  memory  of 
any  living  witness,  but  not,  so  far  as  appears,  before  such  recorded 
survey,  such  record  should  be  received  in  evidence  as  a  recording 
of  a  highway  in  compliance  with  the  statute  then  existin/^,  and 
when  received  raises  a  presumption  that  a  highway  as  therein  de- 
scribed was  duly  laid  out.  Ibid 

12.  The  legal  opening  or  establishment  of  an  ancient  highway  may  be 
proved  by  hearsaj  or  by  reputation;  and  where  such  reputation 
can  only  be  ascribed  to  a  recorded  survey  and  is  at  all  times  con- 
sistent with  it.  evidence  of  official  recognition,  and  of  declarations 
as  to  its  reputation,  as  a  legal  highway  by  abutting  owners  and 
others,  is  held  to  establish  the  legal  opening  thereof.  Ibid. 

18.  Where  organizers  of  an  alleged  corporation  have  failed  to  comply 
with  one  of  the  express  conditions  of  incorporation,  evidence  of 
representations  by  tlie  person  in  cliarge,  who  conducted  the  busi- 
ness with  plaintiff,  that  the  dealing  was  not  with  a  corporation, 
but  with  a  copartnership,  is  admissibla    Slocum  v,  Head^  431 

14.  Parol  evidence  is  not  admissible  to  vary  the  terms  of  a  written  con- 
tract, but  such  evidence  is  permissible  to  enable  the  court  to  say 
what  the  parties  to  a  contract  intended  to  express  by  the  language 
adopted  in  making  it,  and  is  to  be  resorted  to  only  when  there  is 
some  ambiguity  to  be  cleared  up.    Boden  v.  MaheVj  539 

1&  A  stipulation  in  a  written  contract  that  the  second  party  shall  per- 
form all  evcavating  the  parties  of  the  first  part  desire  to  have  done 
before  a  given  time,  is  ambiguous  both  in  the  words  themselves 
and  when  such  words  are  applied  to  the  facts,  and  a  situation  is 
presented  calling  for  the  Jipplication  of  rules  of  construction  to  de- 
termine what  was  referred  to  bv  the  language,  and  hence  parol 
evidence  should  be  allowed  to  aid  in  the  solution  of  that  question. 

Ibid. 
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10.  The  presumption  that  in  certain  classes  of  cases  the  statute  of  an- 
other state  is  the  same  as  that  of  Wisconsin  does  not  apply  to  penal 
statutea    Schoenberg  v.  AcUer^  643 

ExcEPTiONa    See  Appeal,  9,  31-24 

Exceptions,  Bill  op.    See  Appeal,  6-0,  20-23. 

Excessive  Damages.    See  Damages,  61. 

Exemptions.    See  Homesteads. 

Expert  Testimony.    See  Evidence,  6. 

Palse  Representations.  See  Corporations,  12,  18.  Damages,  1-4 
Fraud,  1,  2. 

.Federal  Courts.    See  Corporations,  8  (5). 

Fees  of  Clerk  on  appeal:  Payment    See  Appeal,  8. 

Fellow-servants.    See  Railroads,  9, 

Fences.    See  Highways,  6. 

Findings.    See  Appeal,  10, 13, 14    Attachment,  2.    Praotice,  1. 

Fires.    See  Appeal^  25.    Negligence.    Railroads,  8w 

Foreclosure  of  mortgages.    See  Mortgages. 

Foreign  Laws.    See  Evidence,  16. 

Forfeiture    See  Insurance. 

Franchises.  See  Corporations,  8  (2, 8).  Municipal  Corporations,  8, 4 

FRAUD. 

See  Appeal,  la  Chattel  Mortgages.  Corporations,  12,  la  Dam- 
ages, 1-4  Debtor  and  Creditor,  1.  Deeds,  8,  4  Ejectment, 
11.    Estoppel^  1,  a    Sale  of  Chattels,  2.    Settlement,  2. 

1.  In  an  action  at  law  to  recover  damages  for  material  false  represen- 
tations, it  is  not  necessary  to  show  the  representations  to  have 
been  wilfully  false.  If  the  representations  were  material  and  false, 
and  the  maker  knew  or  ought  to  have  known  them  to  be  false,  or 
made  them  recklessly  with  no  knowledge  on  the  subject,  and  the 
injured  party  relied  on  them  as  true,  without  present  means  of 
knowledge  as  to  their  falsity,  and  suffered  damages  thereby,  then 
the  fraud  is  complete.    Krauae  v.  Busacker,  350 

H,  Where,  in  such  a  case,  plaintiff  was  entitled  as  a  matter  of  law  to 
rely  and  act  on  defendant's  representations,  it  is  unnecessary  to 
submit  as  a  part  of  a  special  verdict  the  question  *whether  the 

Slaintiff,  in  the  exercise  of  ordinary  care  and  prudence,  as  an  or- 
inarily  intelligent  man,  ought  to  Imve  relied  on  such  representa- 
tions as  true,  and  it  was  n6t  error  for  the  court  to  strike  out  of  the 
verdict  such  question  and  answer  as  immaterial  Ibid, 

3.  A  complaint  alle^ng  that  defendants,  who  were  liable  upNon  a  note 
as  maker  and  mdorser,  respectivelv,  the  former  being  insolvent, 
entered  into  an  arrangement  whereoy  said  insolvent  maker  was  to 
purchase  goods  from  plaintiffs  on  credit,  and  turn  them  over  to  the 
mdorser,  who  was  to  sell  them  to  an  innocent  purchaser  and  use  so 
much  of  the  proceeds  as  mi^ht  be  necessary  to  take  up  said  note, 
and  pay  the  balance  to  the  insolvent  maker,  who  was  tliereupon  to 
make  a  voluntary  assignment  for  the  benefit  of  creditors:  that 
defendants  successfully  carried  out  such  arrangement;  and  that 
plaintiffs,  becoming  aware  of  the  fraud,  elected  to  rescind  the  sale 
lor  such  fraud  and  sue  the  defendants  for  the  value  of  the  property 
so  converted,  states  a  good  cause  of  action.    Dow  v.  Deissner,     3^ 
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Frauds,  Statute  of.    See  Loos  and  Timber,  7.    Sale  of  CHATTEiit.  4^ 
Fraudulent  Ck>NyEYANCB&    See  Chattel  MORTOAGEa.    Debtor  ani> 
Creditor,  1. 

GAMING  CONTRACTS. 

Defendant,  having  lost  at  poker  in  Colorado,  requested  plaintiff  to 
pay  his  losses,  which  he  aid.  In  an  action  to  recover  therefor,  the 
statute  of  Colorado  in  reference  to  gaming  contracts  was  not  pleaded 
nor  offered  in  evidence,  but  it  was  admitted,  on  the  argument  on 
appeal,  that  the  statute  of  that  state  was  virtually  the  same  as 
sec  4538,  Stats.  1808.  Hdd,  that  the  case  did  not  oome  under  the 
statute  of  Wisconsin,  but  that,  in  the  absence  of  objection  in  the 
trial  court,  and  in  view  of  such  admission,  the  Coloiado  statute 
must  be  regarded  as  in  evidence  without  objection,  and  that  the 
agreement  sued  on  was  based  upon  an  ill^al  consideration  and 
therefore  void.    Schoe^iberg  v,  Aaler,  645 

Garbage    See  Municipal  Corporations,  6y  T;  10^  18» 
GARNISHMENT. 

t  A  depositor  in  a  savings  bank  ^ve  a  check  for  hia  entire  deposit,  in- 
tenaing  thereby  to  transfer  it  in  payment  for  personal  property. 
Neither  partv  knew  that,  under  the  rules  of  the  bank,  the  fund 
could  be  withdrawn  only  upon  presentation  of  the  proper  depotr 
itor's  book.  Upon  learning  of  said  rule  the  drawer  of  the  check 
delivered  the  depositor's  book  to  the  nayee,  but  before  presentation 
of  the  check  the  bank  was  garnished  in  a  suit  against  the  drawer. 
After  the  check  was  presented  the  bank  paid  the  money  into  court 
and  was  discharged,  and  the  payee  was  interpleaded  in  the  garnish- 
ment proceedings.  Held  that,  as  between  the  payee  and  the  gar- 
nishing creditor,  the  former  was  entitled  to  the  fund.  DiUman  v. 
Carlin,  14 

a.  The  proceedings  by  garnishment  being  wholly  statutory,  in  the  ab> 
sence  of  a  statute  no  judgment  for  damages,  by  reason  of  the  gar- 
nishment, is  authorized  in  favor  of  the  defendant  against  the 
plaintiff.    Veitch  v.  CebeO,  260 

General  Laws.    See  Constitutional  Law,  1-& 

Gifts.    See  Deeds,  & 

Goysrnmenv  Lands.    See  Ejectment,  11.    Pubuo  Lands^ 

Habeas  Corpus.    See  Contempt. 

Hearsay  Eyidenoe.    See  Criminal  Law,  t    Evidence;  1Z 

HIGHWAY& 

See  Court  and  Jury,  4  Estoppel^  8.  Evidence,  9-13. 
Dedioatian, 
h  The  filinf^  by  the  owners  of  land  of  a  plat,  showing  streets,  in  the- 
way  pomted  out  by  statute,  is  a  dedication  to  public  use,  and  ac> 
ceptance  is  in  time,  if  made  before  the  offer  to  dedicate  is  with> 
drawn,  whenever  the  time  arrives  that  the  part  of  the  street  in 
question  is  required  for  actual  public  use.  Ashland  tKCdb  N.  W, 
JL  Co,  898 
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2.  Mere  nonuse  of  a  street  for  any  period  of  time  will  not  operate  as 

an  abandonment  of  rights  conferred  by  a  proper  dedication.,  and, 
until  the  time  arrives  when  the  street  is  needed  for  actual  use.  all 
persons  in  possession  hold  subject  to  such  righta  IbicL 

3.  A  finding  that  land  lying  near  a  highway  had  been  dedicated  as 

part  of  such  highwajr,  based  on  the  acts  of  the  owner  in  building 
fences,  no  other  of  his  acts  being  shown  from  which  to  infer  anU 
mus  dedicandi,  is  held  to  be  contrary  to  the  undisputed  evidence  as 
to  the  location  of  such  fences.    Town  of  Randall  v,  Rovelstad,  410 

4  Where  effect  is  to  be  given  to  an  ancient  record  establishing  the 
fact  tliat  a  highway  was  laid  out  according  to  the  course  therein 
described,  acts,  done  at  a  period  more  than  forty  years  before,  are 
properly  to  be  ascribed  to  a  recognition  of  the  highway  laid  out, 
ana  not  to  a  purpose  to  dedicate.  Ibid. 

5.  The  vital  principle  of  dedication  is  the  intention  to  dedicate,  and 
whenever  this  is  unequivocally  manifested  the  dedication,  so  far 
as  the  owner  of  the  soil  is  concerned,  is  complete,  but  if  any  rea- 
sonable consideration,  personal  to  himself,  exists  why  the  owner 
leaves  unenclosed  a  space  beside  a  highway,  it  will  tend  strongly 
to  rebut  the  inference  of  intention  to  dedicate^  Ibid, 

0.  The  changing  of  an  existing  fenoe  along  the  line  of  a  hiehway  was 
followea  by  thirty  years  nonenclosure.  Held,  that  user  by  the  pub- 
lic, in  the  absence  of  some  act  or  acquiescence  on  the  part  of  the 
owner,  did  not  establish  the  intent  to  dedicateu  Ibid. 

7.  Proof  of  user,  to  establish  a  prescriptive  right  to  land  outside  the 

limits  of  an  established  highway,  must  be  clear  and  definite,  and 
any  mere  deviation  beyond  the  bounds,  which  may  be  accounted 
for  by  topographical  difficulties  or  carelessness  of  travelers  as  to 
the  true  tine,  must  be  presumed  not  to  be  adverse.  Ibid. 

Bepair:  Contracts  for. 

8.  A  contract  between  the  defendant  and  the  plaintiff  town  whereby, 

among  other  things,  the  former  was  to  build  three  highways  of  the 
town,  and  keep  them  in  repair  so  far  as  thev  mi^ht  be  damaged 
from  flooding  from  a  certain  dam,  in  consideration  of  the  with- 
drawal of  certain  suits  and  the  relinquishment  of  all  claims  for  dam- 
ages, is  not  such  as  is  contemplated  oy  sec.  1235,  S.&B.  Ann.  Stata 
(providing  that  the  supervisors,  if  so  instructed  at  an  annual  town 
meeting,  may  let  by  special  contract,  to  the  lowest  bidder,  any 
and  all  highways  of  such  town  to  be  kept  in  repair  for  a  term  not 
exceeding  five  years),  but  is  based  on  a  sufficient  consideration,  and 
is  valid  and  enforceable  where  it  is  shown  that  the  town  had  per- 
formed its  part  of  the  contract  and  had  sustained  actual  damage 
W  defendant's  failure  to  comply  with  its  stipulation  to  repair. 
Toion  of  Lein8  v.  Black  River  Imp.  Co.  391 

9.  Such  an  agreement  will  not  support  an  action  by  the  town  against 

the  owner  of  the  dam  to  recover  the  estimated  cost  of  needed  re- 
pairs to  said  roads  because  of  flooding  from  said  dam,  before  the 
town  has  incurred  any  expenditure  for  the  making  of  repairs,  or 
sustained  any  liability,  resulting  from  its  duty  to  the  public  to 
keep  its  highways  in  a  reasonably  safe  condition  for  travel      Ibid^ 

10.  Qu/osre,  whether,  in  such  cases,  notice  of  the  injury  to  the  road  and 
a  request  to  repair  are  necessary.  Ibid. 

Vacating:  Proceedings. 

11«  Streets  can  be  vacated  only  by  compliance  with  statutory  require- 
ments, and  when  the  charter  does  not  prescribe  how  such  power 
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can  be  exercised,  the  provisions  of  sea  904,  Stat&  1808,  are  to  be 
followed.     Ashland  v.  C.  <&  N,  W.  It  Co.  398 

12.  Where  the  county  board  made  an  ineffectual  attempt  to  vacate  a 
part  of  a  dedicated  street,  the  levy  and  collection  of  taxes  on  such 
[portion  by  the  town  authorities  does  not  necessarily  affect  the 
rights  of  the  publia  .  IbicL 

HOMESTEADa 

See  Wills,  1. 

The  mort^gor  of  two  tracts  of  land  sold  one  tract  to  P.,  who  as 
Bumed  and  agreed  to  pay  the  mortgaga  Subsequently  he  sold  the 
other  tract  to  M.  In  an  action  to  foreclose  the  mortgage  the  gran- 
tee of  P.  claimed  part  of  the  tract  purchased  by  him  as  a  home- 
stead.  and  asked  that  it  be  sold  last  under  sea  8163,  Stata  18d8. 
Held  that,  as  against  j^rsons  who  took  title  through  M.  under  a 
warranty  deed  containing  no  mention  of  the  mortgage,  such  home- 
stead rights  were  not  entitled  to  protection.   Perkins  v.  McAtUiffe, 

583 

Husband  and  Wife.    See  Damages,  5.     Debtor  and  CREDrroB,  1, 2. 

Hypothetioal  QUBSTION&    See  Evidence,  0. 

Illegal  Consideration.    See  Gaming  Contracts. 

Implied  Contracts.    See  Mandamus,  6u    Suretyship,  8. 

Implied  Powers.    See  Municipal  Corporations,  16»  20. 

Imprisonment  for  Debt.    See  Contempt,  6,  7. 

iNOORPORATioN.    See  Corporations,  1.    Evidence,  la    Towns. 

INJUNCTIONS. 

See  Contempt,  1,  a    Municipal  Corporations,  a  4  17. 

L  A  court  of  e<iuity  is  justified  in  refusing  to  restrain  the  depositing 
of  dead  animals,  etc.,  in  a  running  stream,  even  if  such  acts  were 
illegal  under  sec.  1418,  Stats.  1898,  unless  it  is  made  to  appear 
that  such  acts  were  injurious  to  the  property  or  property  rights  of 
the  plaintiff.    Tiede  v,  Sehneidt,  470 

-2.  An  action  to  have  defendant's  establishment,  wherein  dead  animals 
and  offal  therefrom  were  converted  and  manufactured  into  mar- 
ketable products,  adjudged  a  private  nuisance,  to  abate  the  same, 
and  to  recover  damages  on  account  thereof,  and  for  an  injunction, 
is  addressed  to  the  conscience  of  the  court,  and  it  is  necessary  for 
the  court  to  be  convinced  that  the  plaintiff  is  sustaining  substan- 
tial injury  before  restraining  the  operation  of  the  plant  Ibid. 

a  A  court  of  equity  cannot  enjoin  the  passage  of  an  ordinance  by  a 
municipal  corporation  merely  because  the  mode  or  manner  of  its 
procedure  is  irregular.    State  ex  reL  Rose  v,  Superior  Court,      651 
Insolvency.    See  Corporations,  13-ia    Voluntary  Assignment. 

INSTRUCTIONS  TO  JURY. 

See  Agency,  1.  Appeal,  21,  28.  29,  sa  Buildino  Contracts,  1.  Dam- 
ages, 5,  7,  a  Logs  and  Timber.  3-5.  Negligence.  Sale  op 
Chattels,  7. 

1*  Instructions  from  which  it  might  be  said  the  court  assumed  facts 
that  did  not  exist,  or  facts  which  were  denied  by  the  defendant. 
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are  without  prejudice,  where  the  jury  were  given  to  understand 
that  tlieif  vfQTe  to  determine  the  facts,  and  render  their  verdict  ac- 
cordingly.   Sweain  v,  Dcmahue,  143 

2.  A  requested  instruction  must  be  correct,  so  that  the  court  can 
properly  give  it  without  change,  in  order  to  constitute  its  refusal 
error.    Clifford  v.  If.,  St  P,  A  8.  &  M.  It  Co.  618 

S.  The  refusal  to  give  a  requested  instruction  is  not  error,  when  the 
rule  of  law  therein  attempted  to  'be  stated  as  a  guide  to  the  jury 
was  sufficiently  and  correctly  given  in  the  general  charge:  it  is  not 
necessary  for  the  court  to  indulge  in  the  repetition  of  an  instruc- 
tion by  applying  it  to  each  of  the  several  places  where  damage  was 
claimed  to  have  occurred.  Ibid.  • 

INSURANCEL 

Life,    See  Court  and  Juby,  2»  a    Evidence,  L 

1.  Where  a  life  insurance  policy  provided  that  a  note  might  be  given 

for  premiums,  and  that  the  effect  of  default  in  the  payment  of 
such  note  was  to  suspend  the  right  to  recovery  for  any  loss  occur- 
ring pending  the  default,  field,  that  the  insured  had  the  right  to 
pay  such  extension  note  at  any  time  after  it  was  due,  and  before 
loss,  and  that  when  so  paid  no  forfeiture  occurred.  Ouetzkow  v. 
Michigan  Mut  Life  Ins.  Co.  448 

2.  Where  a  life  insurance  company,  prior  to  the  maturity  of  an  annual 

premium,  had  insisted  that  the  insurance  was  terminated,  and 
could  not  be  revived  except  hy  furnishing  a  health  certificate,  on 
grounds  which  it  could  not  maintain,  it  cannot  predicate  a  forfeit- 
ure upon  an  omission  by  the  insured  to  pay  an  annual  premium, 
which  its  own  conduct  has  helped  to  bring  abouti  Ihid. 

Intent.   See  Deeds,  4 

Interest.    See  Aoenct,  5.    MoBTaAQEa»  1,  SL 

Interpleader.    See  Garnishment,  t 

Interstate  Comity.    See  Etidencb,  16b 

Intervention.    See  Mortgages,  10. 

Joint  Contractor.    See  Appeal,  la 

Joint  Debtor.    See  Appeal^  la 


JUDGifENTa 

XJonformity  to  proofs:  Affirmative  relief. 

1.  When  pleaded  facts  constitute  a  defense  without  any  judgment 
decreeing  affirmative  relief,  it  is  not  error  to  adjudge  affirmatively 
the  existence  of  such  facts,  if  established  by  evidence,  and  tho 
legal  effect  thereof,  though  there  be  noprayer  for  affirmative  re- 
lief in  the  answer.  National  F.  <fc  P.  WorTcs  v.  Oconto  City  W.  S. 
Co.  48 

'Offsetting  fudgmenta  in  different  actions. 
2l  An  application  by  a  judgment  debtor  to  apply  his  judgment  u^n 
that  of  his  judgment  creditor  is  addressed  to  the  sound  discretion 
of  the  court,  and  is  governed  hj  equitable  principlea  and  where 
the  judgments  are  in  actions  having  no  connection  with  each  other, 
the  equitable  lien  of  the  attorney  for  the  judgment  creditor  is  su- 
perior to  the  right  of  the  judgment  debtor.    Oauche  u  MUbrath, 

355 
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8.  In  such  case,  when  a  bona. fide  assignment  is  made  before  the  right 
of  setoff  attaches,  the  two  judgments  being  in  different  actions  and 
relating  to  different  matters,  the  assignment  will  prevail,  especially 
where  the  assignee  is  equitably  entitled  to  the  benefit  of  the  cause 
of  action  without  assignment  Ibid. 

4  Where  the  owner  of  property  unlawfully  converted  by  defendant 
assigned  the  cause  of  action  thereon  to  his  mortgagee,  who  i>ro6e- 
cuted  the  action  to  iudgment,  on  motion  to  offset  against  said  judg- 
ment others  held  by  defendant  against  the  assignor,  but  arising 
out  of  separate  causes  -of  action,  the  assignment,  being  prior  in 
time,  takes  precedence  of  the  right  of  setoff.  Jbid. 

Setting  aside  and  vacating.  See  Ejectmknt,  1,  6»  7. 
6.  In  the  absence  of  a  showing  that  the  claim  on  which  a  judgment 
note  was  founded  has  been  paid  or  settled,  or  of  an3''  adequate 
excuse  for  delay,  the  judgment  entered  thereon  ought  not  to  be 
vacated,  where  defendant  had  neglected  to  prosecute  proceedings- 
to  demonstrate  its  supposed  inequity  which  nad  been  pending  for 
five  yeans.     Wagg^Anderson  W,  Co.  u  FinkeUtein,  589 

Stay  of.    See  Appeal^  8. 

Construction,    See  Ejbctmbnt,  15^ 

Conclusiveness  of.    See  Tax  Titles. 

Mistake  in  entry:  When  corrected    See  Appeal,  81* 

Correction  of.    See  MoRTaAGEs,  4. 

For  deficiency.    See  Mortgaqes,  a 

Form  of.    See  Debtor  and  Crbditob,  2.    Ejbotment,  4^  7. 

Modification  of    See  Mortgages,  1. 

Of  foreclosure.    See  Mortgages,  1-4>  10,  IL 

Offer  of    See  Ejectment,  8-10. 

When  adverse.    See  Ejectment,  ^-& 

Jurisdiction.  See  Appeal,  8,  5-7.  Attachment,  4^  6, 7,  8.  Contempt, 
1,  2,  5.  Corporations,  8  (5),  4  Estates  op  Decedents,  2-5.  Mu- 
nicipal Corporations,  8. 

Jurisdiction  of  Surveyor  OeneraL    See  Public  Lands,  1,  2l 

Jury.    See  Court  and  Jury. 

Laches.    See  Appeal^  5.    Corporations,  7.    Judgments^  6L 

Land  Contract.    See  Logs  and  Timber,  7,  8. 

LANDLORD  AND  TENANT. 

See  Appeal,  14 

Where  defendant  verbally  agreed  to  pay  an  increased  rent  of  the 
premises  he  occupied  in  consideration  of  certain  repairs  to  be  made 
Dv  plaintiff,  and  the  agreement  was  fully  breached  at  the  end  of 
the  first  year,  voluntarily  continuing  to  pay  increa.sed  rent  waived 
the  obligation  of  the  plaintiff  thereafter  to  make  repairs,  and  cre- 
ated, as  a  matter  of  law,  contract  relations  between  the  parties  in 
accordance  with  their  conduct;  and  damages  for  the  oreach  of 
the  contract  to  repair  should  l>e  confined  to  the  time  during  which 
rent  was  paid  on  the  faith  of  »uch  agreement    Deuster  u  Mittag, 

Legal  Representatives.    See  Public  Lands,  1,  a 
Legislative  Power.    See  Municipal  Corporations,  & 
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IjBOislatube.    See  Municipal  Ck>RPOBATiONS,  5. 
License  to  cut  timber.    See  Loos  and  Tikber,  7-9. 

Liens.    See  Debtor  and  Creditor,  2.    Mortgagfes,  IL 

Of  meehanics.    See  Corporations,  8  (2-5). 

On  logs  and  timber.    See  Loos  and  Tibibeb,  8. 

On  stock.    See  Corporations,  4-7. 

Of  attorneys.    See  Judgments,  2. 
Life  Insurance.    See  Insurance. 

Limitation  of  Actions    See  Appeal,  6.    Ejectment,  12.    Municipal 

Corporations,  25. 
Limitation  on  Taxation.    See  Municipal  Corporations,  20-22. 
Lis  Pendens.    See  Tax  Titles. 

LOGS  AND  TIMBER. 
See  Appeal,  10.    New  Tiual&    Railroads,  3L 

1.  Under  a  contract  whereby  plaiutiflb'  assignors  were  bound  to  deliver 

all  of  certain  logs  in  the  mill  boom  of  defendant  as  soon  as  practi- 
cable, to  be  paid  for  on  the  basis  of  a  scale  made  on  the  mill  deck 
of  its  mill,  it  is  held  that  all  logs  traced  into  the  mill  boom  of  de- 
fendant must  be  regarded  as  in  its  possession  and  control,  that,  if 
any  such  logs  so  traced  failed  to  get  onto  the  mill  deck,  plaintiffs 
were  entitled  to  prove  the  facts  and  recover  for  them,  and  that 
such  proof  would  not  necessarily  impeach  the  scale  on  the  mill 
deck.    Peterson  v.  South  Shore  L.  Co.  106 

2.  In  such  case  it  is  not  error  to  admit  the  scale  of  such  logs  made  in 

the  woods,  in  connection  with  other  evidence,  as  tending  to  show 
the  amount  of  logs  which  got  into  the  mill  boom.  Ibid. 

8.  In  such  case  it  was  not  error  to  instruct  the  jury,  in  effect,  that  logs 
lost  before  deliveij  into  the  mill  boom,  through  no  negligence  on 
the  part  of  the  defendant,  were  plaintiffs'  loss,  and  if  no  logs  were 
lost,  and  defendant  accounted  for  all  logs  delivered  in  the  mill 
boom,  tl^ere  was  no  cause  of  action.  Ibid. 

4,  An  instruction,  requested  by  defendant,  to  the  effect  that,  there 

being  no  sufficient  evidence  to  impeach  the  scale  on  the  mill  deck, 
made  by  the  scalers  selected  by  the  parties,  their  scale  must  govern 
as  to  the  amount  of  logs  delivered,  while  correct  in  so  far  as  it 
stated  that  the  evidence  as  to  the  amount  of  logs  delivered  in  the 
mill  boom  was  insufficient  to  impeach  the  mill-deck  scale,  is  held 
incorrect,  in  that  it  required  the  jury  to  find  that  the  mill-deck 
scale  must  govern  as  to  the  amount  of  logs  delivered  in  the  mill 
boom.  Ibid, 

5.  Where  a  contract  provided  that  logs  were  to  be  delivered  as  soon 

as  practicablBy  but  that,  if  from  25,000  to  50,000  feet  of  the  logs 
were  left  in  the  river,  it  would  not  bar  settlement  for  all  logs  de- 
livered in  the  mill  boom,  an  instruction  that  the  jury  were  to  de- 
termine whether  the  time  in  which  delivery  of  the  logs  should  be 
made  was  not  to  rest  to  some  extent,  and  perhaps  largely,  in  the 
judgment  of  plaintiffs'  assignors,  as  to  what  measures  they  would 
take  to  run  the  logs,  is  erroneous,  in  that  it  authorized  the  jury  to 
substitute  the  discretion  of  plaintiffs'  assignors  as  to  the  time  of 
delivery:  and  the  error  was  not  cured  by  the  further  charge  that 
if  the  jury  found  that  all  reasonable  diligence  was  used  to  get  the 
logs  out  as  soon  as  practicable,  then  plaintiffs  were  not  liable,  as  a 
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matter  of  law,  for  the  deterioration  of  the  logs  by  reason  of  the 
delay.  Ibid, 

6.  The  facts  that  the  defendant,  the  owner  of  logs,  had  contracted  with 

plaintiff  to  drive  them,  and  that  the  latter  had  a  large  force  of 
men  at  work  on  the  river  on  the  first  water  in  the  spring  of  that 
year,  being  undisputed,  a  third  person  could  not  obtain  a  lien  for 
driving  them  under  sec.  8337,  S.  &  R  Ann.  Stat&,  on  the  ground  that 
the  owner  had  neglected  or  refused  to  make  the  necessary  provis- 
ions therefor.    Oibson  v.  Trow,  288 

7.  A  highway  having  been  laid  out  over  L.'8  lands,  G..  with  whom  the 

town  authorities  had  contracted  to  clear  the  same,  made  an  oral 
contract  to  purchase  the  timber  standing  thereon  from  L.  and  paid 
part  of  the  purchase  price.  Before  G.  cut  the  timber,  L.  executed 
a  written  contract  agreeing  to  convey  an  undivided  half  to  R. 
who  thereupon  took  possession  of  the  logs  cut  from  the  highway 
by  G.  In  an  action  by  G.  for  the  conversion  of  the  lo^  oy  R, 
held,  that  while  the  contract  between  G.  and  L.  was  void  under 
the  statute  of  frauds,  it  was  effective  as  a  parol  license  to  cut  the 
timber,  and  the  title  to  the  timber,  cut  in  reliance  upon  such  license, 
prior  to  its  revocation,  would  vest  in  G.    Bruley  r.  Qurvin,       625 

8L  The  licensee's  authority  to  go  upon  the  land  terminating  with  the 
expiration  of  the  licensor's  estate,  the  written  contract  for  the  sale 
of  the  undivided  half  of  the  land  made  by  L.  with  R,  prior  to  the 
outting  by  G.,  operated  as  a  revocation  of  G.'s  license  pro  ianto. 

IbtcL 

9l  The  reservation  in  such  contract  of  the  title  to  the  timber  in  Li. 
until  the  purchase  money  was  paid  simply  amounted  to  a  mort- 
gage security,  and  ^ve  no  right  to  K  to  dispose  of  the  timber  to 
others  or  do  anythmg  with  it  save  to  resort  to  it  to  enforce  pay- 
ment of  the  purchase  money.  JbuL 

MANDAMUa 
See  Voluntary  Assionmsnts. 

L  A  judgment  against  relator  in  an  action  wherein  he  was  defendant 
having  been  reversed  on  api)eal  and  costs  taxed,  and  being  regu- 
larly on  the  calendar  of  the  circuit  court  oh  the  twentieth  dav  be- 
fore the  expiration  of  one  year  after  such  reversal,  within  which, 
under  sec.  3072,  Stats.  1898,  the  record  must  be  remitted,  such  cost-s 
paid,  and  the  case  brought  to  trial,  it  was  continued,  by  the  con- 
sent of  both  parties,  to  a  date  beyond  the  expiration  of  said  year, 
but  the  costs  were  not  paid.  Heldj  that  the  requirements  of  said 
sec.  3072  are  imperative  and  mandatory,  and  that  if  each  of  said 
three  steps  is  not  complied  with,  the  complaint  must  be  dismissed. 
State  ex  rel  Mitchell  v.  Johnson,  90 

2.  [Whether  the  consent  to  the  continuance  waived  the  requirement 
that  the  action  be  brought  to  trial  within  the  year,  not  decided.] 

ibid. 

8.  The  consent  to  the  continuance  of  such  action  beyond  the  year  did 

not  establish  a  waiver  of  that  requirement  of  sea  8072,  Stats.  1898. 
that  the  cost  be  paid  within  one  year  after  such  reversal.  Where^ 
ait  V,  Ellis,  85  wi&  340,  and  Raymond  v,  Keseberg,  98  Wis.  317,  dis- 
tinguished. Ibid. 

i.  In  such  case  the  circuit  court  should  have  granted  the  motion  to  dis^ 
miss  when  made  after  the  expiration  ot  the  year,  and  its  refusal 
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not  bein^  discretionary,  but  in  disobedience  of  a  mandatory  and 
imperative  statute,  and  there  being  no  appeal  except  after  judg- 
ment in  favor  of  plaintiff,  in  view  of  the  great  inconvenience,  ex- 
pense, and  difficulties  to  be  suffered  by  the  relator  before  the  court's 
action  could  be  reviewed,  a  proper  case  is  presented  for  review  by 
mandamtis,  IbicL 

5.  The  county  board  of  Price  county,  in  determining  the  amount  of  tax 
to  be  levied  in  the  town  of  W.  for  county  purposes,  included  an 
item  for  *•  county  school  tax."  This  amount,  with  all  other  items 
of  state  and  county  taxes,  was  certified  by  the  county  clerk  to  the 
town  clerk  of  the  town  of  W.  and,  through  the  statutory  channels, 
levied,  collected,  and  paid  into  the  county  treasury,  the  town  being 
under  the  township  system  of  school  government  The  relators 
thereupon  sued  out  a  writ  of  mandamus  to  compel  the  county 
treasurer  to  pay  over  such  sum  to  the  town  treasurer  for  their  use 
as  the  board  of  school  directors  of  said  town.  Held,  that  the  county 
board  having  the  power  and  duty,  by  sec.  1074.  R  S.  1878,  to  include, 
in  the  levy  and  certification  of  county  taxes  to  the  town  clerk,  a  di- 
rection  to  raise  a  certain  amount  of  taxes  for  the  use  of  relators  as 
a  distinct  coi'poration,  the  actions  of  the  county  board,  and  of  the 
several  officers,  must  be  treated  as  mistakes  and  irregularities;  and 
that  the  fund  in  question  belonged,  not  to  the  town,  but  to  the 
school  district,  and  should  be  in  the  custody  of  the  town  treasurer 
for  its  use.    State  ex  reL  School  Directors  v.  Nelson,  111 

OL  The  fund  so  raised  having  passed  into  the  county  treasury  and  be- 
come  a  part  of  the  county  moneys  in  the  custody  of  respondent: 
and  the  relators'  right  thereto  being  against  the  coimty,  based  on 
an  implied  contract  to  repay  money  had  and  received  to  their  use: 
and  the  statute  rec^uiring  their  claim  to  be  presented  to  the  county 
board,  and  providing  for  bringing  the  matter  into  court  only  by 
appeal,  equivalent  to  an  action  at  law;  and  the  county  treasurer 
under  sec.  715,  Stats.  1898,  having  no  authority  to  pay  the  same 
'       •'  "      '  ofti 


over  unless  its  payment  has  been  authorized  by  a  vote  of  the  countr 
board,  certified  to  him  by  its  chairman  and  county  clerk, — a  cleaV 
and  adequate  remedy  is  provided,  and  hence  a  case  was  not  pre> 
sented  that  entitled  relators  to  the  extraordinary  and  summary 
prooess  of  mandamus  against  such  county  treasurer.  JbioL 

Makrikd  Women.    See  Damages,  5. 

MASTER  AND  SERVANT. 
See  Appeal^  83,  34.    Railroad6»  9l 

Contract  of  employment:  Compensation, 

1.  Under  a  contract  of  hiring  for  a  specified  term,  in  the  absence  of  an 

express  stipulation  or  custom,  the  employee  is  not  entitled  to  com- 

Sensation  for  time  lost  without  fault  of  either  party.    Right  to 
educt  for  absence  will  not  be  lost  merely  by  payment  of  the  stip- 
ulated salary  at  stated  periods    Raipe  v,  Oorrelt  636 

2.  The  surrender  of  the  right  to  deduct  for  absences  is  to  be  inferred 

readily  in  view  of  a  nearly  general  practice  so  to  do,  and  may  be 
predicated  either  on  a  theory  of  settlement,  a  practical  construction 
of  the  contract  by  acts  of  the  parties,  or,  in  the  absence  of  fraud 
or  mistake,  voluntary  payment  of  wages  for  the  lost  time  specific- 
ally, with  the  intention  to  make  it  as  such  and  not  as  a  payment 
generally  on  the  contract.  Ihid^ 
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8.  Plaintifft  employed  by  defendants  for  one  year  on  a  salary  payable 
weekly,  being  absent  for  one  week,  his  salary  was  paid  as  usual* 
with  the  statement  by  one  of  defendants  that  once,  under  like  cir- 
cumstances, be  (defendant)  had  been  deprived  of  his  salary,  but 
that  he  would  not  treat  plaintiff  sa  Subsequently  defendants 
stated  that  their  accounts  were  balanced  by  a  payment  then  made, 
there  being  no  deduction  made  for  plaintiff's  absence^  Held,  that 
the  facts  supported  both  a  practical  construction  of  the  contract 
in  favor  of  plaintiflTs  contention,  and  a  voluntary  payment  with- 
out intention  to  make  deductions  for  time  lost,  and  that  defendants 
were  not  entitled  to  withhold  that  payment  from  subsequent  wages 
or  to  recover  it  back  by  suit.  iStcL 

4  Where  plaintiff  was  engaged  to  work  for  defendants  at  a  stated  sal- 
ary, expense  incurred  in  boarding  defendants,  and  work,  not  con- 
templated in  the  original  contract,  performed  by  plaintiff,  are 
sufficient  consideration  to  support  a  subsequent  agreement  grant- 
ing him  commissions  in  addition  to  his  salary.  IbuL 

Injuries  to  servants:  Negligence. 

5.  Plaintiff,  a  laborer,  was  injured  while  employed  with  defendant,  his 
employer,  and  a  teamster  in  loosening  skids.    After  seven  or  eight 
skids  had  been  removed,  the  teamster  tried  a  skid  which  held  fast, 
and  plaintiff  and  the  teamster  commenced  chopping  to  loosen  it, 
plaintiff  working  so  near  the  skid,  his  back  to  the  team,  that,  if 
the  skid  should  loosen  suddenlv,  it  would  very  likely  do  just  wliat 
was  done;   whereupon  defendant,  without  warning  plaintiff,  di- 
rected the  teamster  to  start  the  team.    The  log  snapped  loose  and 
was  jerked  around,  crushing  plaintiff's  leg.    Held,  that  the  failure 
to  \*'am,  taken  in  connection  with  the  circumstances  under  which 
plaintiff  was  working,  established  actionable  negligence,  and  that 
there  was  nothing  in  the  circimistances  to  charge  nim  with  con- 
tributory negligence  as  a  matter  of  law.    Sweain  u  Donahue,    142 
Maxims. 
Caveat  emptor,  820,  607,  6ia 
Expressio  unius  exclusio  alterius,  507. 
Lex  ita  scripta  est,  92. 

Omnia  prsesumuntur  contra  spoliatorem,  339l 
Qui  sentit  commodum,  sentire  debet  et  onus,  61, 6Si 
Stare  decisis,  et  non  quieta  movere,  403. 
Ut  res  magis  valeat,  quam  pereat,  512,  525. 
Measure  of  Damages.    See  Buildinq  CoNTRAcrSy  &  Damages,  %^  7, 8. 
Mechanics'  Liens.    See  Corporations,  3  (2-^). 
Merger.    See  Corporations,  8  (l). 
MiSNOBfER.    See  Ejectment,  14. 

Mistake.    See  Mandamus,  5.    Mortgages,  4^  lOi    Sbttlembnt,  9L 
In  name  of  party:  When  corrected.    See  Ejectment,  lii 
Of  fact    See  Settlement,  2. 

MORTQAGEa 

See  Appeal^  87.    Bills  and  Notes.   Chattel  MoRTtJAOEB.    Contempt, 
1,2.    Corporations, 3 (3, 5>    Deeds,!.   Estoppel,!.   Homesteads. 

L  Where  a  judgment  of  foreclosure  is  entered,  containing  an  erroneous 
adjudication  as  to  interest,  the  service  and  filing  of  a  remission  of 
all  claim  to  interest  in  excess  of  that  allowed  by  law  ipso  fcucto 
modifies  the  judgment  as  to  the  rate  of  interest,  and  no  reveisal  is 
necessary.    HUes  v.  Brooks,  256 
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2l  On  foreclosure  of  a  mortgage  for  instalments  or  interest  before  the 
whole  mortgage  debt  is  due,  the  provisions  of  sees.  8158-8160,  Stats. 
1898,  require  a  judicial  determination  as  to  the  situation  of  the 
premises  with  reference  to  their  sale  in  parcels  or  as  a  whole,  and 
the  omission  of  such  adjudication  from  tne  judgment  is  a  material 
error.  Ibid. 

S.  A  judgment  for  deficiency  in  an  action  for  the  foreclosure  of  a  mort- 
gage is  improper  except  in  conformity  to  an  order  included  in  the 
foreclosure  deorea    Packard  v.  Kinzte  Avenue  Heights  Co,        823 

4  A  mistake  in  drafting  a  foreclosure  judgment,  whereby  it  fails  to 
conform  to  the  judgment  pronounced,  may  be  corrected  on  motion 
in  the  court  where  the  mistake  occurred,  in  the  absence  of  equities 
rendering  such  correction  unjust  1  bid. 

5*  On  application  to  C.  for  a  loan,  G.  induced  plaintiff  and  H.  to  furnish 
the  money,  and  thereupon  C.  took  separate  mortgages  for  the 
amount  each  contributeo,  both  mortgages  running  to  C.  as  mort- 
gagee, he  and  the  mortgagor,  neither  plaintiff  nor  "a.  being  present, 
agreeing  that  the  mortgage  for  plaintiff  should  be  the  first  mort- 
gage. Both  mortgages  were  executed,  delivered,  and  recorded  at 
the  same  time,  and  afterwards  assigned  to  plaintiff  and  H.  re- 
spectively. In  an  action  to  foreclose  plaintiff^s  mortgage,  H.'8  as- 
signee was  made  a  defendant,  as  claiming  an  interest  in  the  prem- 
ises subordinate  to  plaintiff's  lien.  Held,  that  C.  was  an  agent  of 
the  mortgagees,  respectively,  and  his  agreement  was  in  legal  ef- 
fect an  agreement  of  H.,  msLde  with  full  knowledge  of  the  facts, 
and  binding  on  him  and  his  assignee  in  the  absence  of  a  showing 
that  H.'s  assignee  was  a  bona  fide  purchaser,  for  value,  without 
notice  of  such  agreement.    Trompczunaki  u  Strtusk,  437 

6b  When  a  sale  on  foreclosure  has  been  concluded  under  circumstances 
that  are  unjust  and  inequitable  to  parties  interested,  the  court 
should  adjust  the  rights  of  the  parties  m  accordance  with  principles 
of  equity  and  fair  dealing,  ana  in  so  doins  the  conditions  imp<^ed 
should  be  such  as  fully  to  protect  the  rignts  of  the  innocent  and 
place  the  parties  at  least  in  as  favorable  a  position  as  they  were 
before  the  sale^    Viet  v.  Meyer,  580 

7.  In  such  case  the  order  setting  the  sale  aside  should  not  be  absolute, 
but  conditional  upon  the  full  compliance  with  the  conditions  the 
court  imposes  on  the  parties  seeking  relief;  the  amount  of  the  costs 
and  expenses  of  sale,  and  the  receipts  and  expenditures  of  the  pur- 
chaser, should  be  summarily  ascertained  and  inserted  in  the  order 
as  a  condition  of  relief;  the  order  should  provide  reasonable  time 
for  payment;  and  in  case  of  default,  the  sale  should  be  allowed  to 
stand.  Jbid. 

S.  Where  after  confirmation  of  a  foreclosure  sale  the  purchaser  had 
mortgaged  the  premises,  a  resale  should  not  be  ordered  without 
requiring  a  proper  undertaking,  to  be  approved  by  the  court,  to 
save  the  purchaser  harmless  from  liability  on  the  covenants  in  the, 
mortgage  and  the  undertaking  in  the  note.  *    Ibid. 

9.  In  such  case  the  defendant  should  be  required  to  make  deposit  or 
give  satisfactory  security  that  his  offer  to  bid  at  a  resale  the 
amount  of  the  judgment  debt  will  be  carried  out  Ibid. 

10.  A  sale  was  had  under  a  judgment  of  foreclosure  of  a  mortgage 
which  contained  a  covenant  of  clear  fee-simple  title  in  mortgagors, 
and  a  warranty  against  all  claims.  There  was  no  suggestion  in 
either  the  complaint,  finding,  judgment  or  notice  of  sale  of  any 
prior  incumbrance.  The  purchasers  bid  and  paid  to  the  sheriff  a 
Vol.  105—46 
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sum  greater  than  the  value  of  the  premises  after  deducting  prior 
incumbrances,  under  an  honest  and  genuine  mistake  as  to  such 
prior  incumbrances,  induced  in  some  measure  by  the  reoord  and 
foreclosure  proceedinga  On  motion  to  confirm  the  sale,  the  pur- 
chasers intervened,  and  the  sale  was  set  aside  on  condition  of  pay- 
ment of  costs  of  the  sale  set  aside,  interest  from  its  date  to  the  time 
when  a  resale  could  be  had,  and  |25  costs.  Held  that,  while  the 
purchasers  should  be  held  responsible  for  any  injury  which  resulted 
to  others  by  reason  of  their  mistaken  conduct,  it  would  have  been 
inequitable  to  confer  substantial  profit  upon  plaintiffs  before  the 
sale  had  become  fully  completed;  and  that  relieving  the  purchasers 
from  an  unjust  burden  resulting  from  an  honest  mistake,  under 
the  conditions  on  which  the  ordei  was  granted,  imposed  upon  the 
^  plaintiffs  no  injury  from  that  mistake^  Kremer  v,  Thtoaits,  594 
IL  Where  a  sheriff,  in  ignorance  of  an  unusual  and  peculiar  provision 
of  a  foreclosure  judgment  requiring  him  to  satisfy  plaintiffs'  de- 
mand before  discharging  tax  liens,  jmid  the  tax  liens  before  the 
sale  was  confirmed,  an  order  providing  that  the  sheriff  should 
thenceforward  have  a  lien  upon  the  premises,  superior  to  plaint- 
iffs*, for  the  amount  of  the  ta  xes  and  six  per  cent  interest,  results 
in  no  injury  to  the  plaintiffs  which  should  justify  a  reversaL  JlritL 

HuLTiFAaiousNEss.    See  Pleadings,  8, 1 

MUNICIPAL  CORPORATIONa 
See  Ck)NSTrrunoNAL  Law,  1-3.    Mandamus,  5,  6l    Town& 

Adaption  of  general  charter  provisions:  Ordinances:  Notice,  See  In- 
junctions, a 
1*  A  book,  the  title  page  of  which  read  "  Charter  of  the  City  of  Merrill- 
Lincoln  County,  Wi&,  1894^"  containing  a  series  of  ordinances,  but 
no  declaration  in  or  upon,  and  as  a  part  of,  it  that  its  publication 
was  by  reason  of  some  competent  authority,  is  not,  under  sea  4137, 
Stats.  1898,  conclusive  evidence  of  the  regularity  of  the  adoption 
and  publication  of  an  ordinance  attempting  to  amend  the  city 
charter  by  adopting  parts  of  ch.  826,  Laws  or  1889.  Quint  v,  Mer- 
rill,  4M 

2l  Where  notice  of  a  proposed  adoption  of  parts  of  the  general  ci^ 
charter  law  (ch.  326,  Laws  of  16^39,  as  amended  by  sea  72,  chr  312, 
Laws  of  1893)  —  providing  that  notice  of  the  time  when  an  ordi- 
nance, proposing  to  adopt  a  part  thereof,  will  be  considered,  shall 
be  published  once  a  week  for  three  successive  weeks,  before  actios 
thereon  by  the  common  council  —  was  published  less  than  three 
weeks  before  the  day  specified  therein,  the  proposed  ordinance, 
when  adopted,  wholly  fails  to  effect  an  amendment  to  the  city 
charter.  IbiaL 

Ordinances:  Franchises:  Legislative  power.  See  iNJUNcmONS,  8. 
3i  During  the  pendency  before  the  common  council  of  an  ordinance  to 
grant  certain  franchises  for  the  use  of  certain  streets  to  a  street 
railway  corporation  and  to  extend  certain  similar  franchisee  then 
existing,  on  a  duly  verified  complaint,  an  injunction  was  issued 
requiring  the  mayor  and  common  council  to  refrain  from  acting 
thereon  until  a  hearing  could  be  had.  On  the  hearing  before  the 
trial  court  it  appeared  that,  notwithstanding  such  injunction,  the 
common  coimcil  had  passed  and  the  mayor  had  approved  the  ordi- 
nance in  question.    Thereupon  proceedings  were  taken  before  the 
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trial  court  to  punish,  as  for  a  criralnal  contempt,  members  of 
the  common  council  who  had  voted  for  such  ordinanoe,  and  the 
mayor,  for  yiolating  such  injunction.  Held,  that,  in  determining  the 
question  whether  the  common  council,  in  passing  the  ordinance, 
acted  within  its  prescribed  limits  as  a  legislative  body^,  the  trial 
court  was  confined  to  the  facts  alleged  in  such  complaint,  which, 
upon  the  hearing  on  the  question  of  contempt,  must  be  taken  as 
true:  and  that  sea  1862,  Stats.  1898  (providing  that  municipal  au- 
thorities may  grant  to  a  street-railway  corporation  the  use,  **  upon 
such  terms  as  the  proper  authorities  shall  determine,"  of  any  streets 
for  tracks,  such  corporation  to  be  subject  to  such  rules,  regulations, 
and  license  fees  as  the  proper  municipal  authorities  noay  by  ordi- 
nance, from  time  to  time,  prescribe),  conferred  upon  the  common 
council  power  and  authority,  legislative  in  its  character,  to  pass 
said  ordinance;  hence  the  court  was  without  jurisdiction  to  enjoin 
its  passage.    State  ex  reL  Rose  v,  Superior  Courts  651 

4  In  considering  the  act«  of  a  municipal  corporation,  legislative  in 
their-  character,  the  court  is  limited  to  the  question  of  power,  and 
its  inquir^p*  does  not  extend  to  matters  of  expediency,  tne  motives 
of  the  legislators,  or  the  reasons  given  for  their  action;  hence  a 
court  of  equity  cannot  properly  interfere  with,  or  restrain  in  ad- 
vance, the  discretion  of  tne  municipal  body  while  it  is  exercising 
such  legislative  powers.  IbicL 

Officers:  Duties:  Compensation^ 

5.  The  charter  of  Madison  (ch.  36,  Laws  of  1883,  as  amended  by  ch.  195, 
Laws  of  1885)  provides  for  the  election  by  the  council  of  a  city  sur- 
veyor, who  shall  be  a  practical  survevor  and  engineer,  and  that  the 
council  shall  prescribe  his  duties  ana  fix  the  fee  and  compensation 
for  any  service  performed  by  him.  It  also  empowers  the  council 
to  impose  additional  duties  upon  officers  whose  duties  are  therein 
prescribed,  and  to  fix  the  compensation  of  all  officers  elected  by  it, 
which  shall  not  be  increased  or  diminished  during  the  time  such 
officer  shall  remain  in  office.  The  charter  nowhere  prescribes  the 
duties  of  the  surveyor,  except  that  he  shall  act  on  the  board  of 
sewer  assessors.  The  council,  although  it  had  prescribed  from  time 
to  time  the  duties  of  the  survevor  as  to  street  improvements,  never 
Jock  such  action  in  regard  to  building  sewers,  except  to  recognize 
that  such  services  were  not  official  dutiea  The  council,  having 
adopted  a  general  system  of  sewage  disposal,  employed  D.,—  who 
had  theretofore  been  elected  city  surveyor  and  his  salary  as  such 
fixed  before  the  beginning  of  his  term  of  office,— to  prepare  plans 
and  specifications  therefor  and  agreed  to  pay  him  for  such  plans 
and  specifications,  eta,  compensation  in  addition  to  his  salary  as 
city  surveyor.  In  an  action  oy  a  taxpayer  to  restrain  the  payment 
of  such  additional  compensation  and  to  recover  back  what  had 
already  been  paid,  it  is  neld  that  the  legislature  had  delegated  to 
the  council  the  power  to  prescribe  the  duties  of  the  city  surveyor 
and  to  fix  the  fee  and  compensation  for  any  services  performed  by 
him;  that  the  council  had  determined  that  the  services  in  question 
were  not  official  services ;  and  that  under  the  peculiar  charter  provis- 
ions this  was  not  such  an  unwarranted  exercise  of  power  as  to  call 
for  the  intervention  of  the  courts.  MabshaIjL,  J.,  and  Casbodat, 
a  J.,  dissent    KoUock  v.  Dodge,  187 

Qurbage  disposal:  Nuisances:  Contracts. 

6w  Under  ch.  288,  Laws  of  1897  (authorizing  cities  of  the  first  class  ''to 
provide  by  contract  or  otherwise  for  the  disposal  of  their  garbage," 
eta),  it  is  competent  for  a  city  of  that  class  to  contract  with  the 


/^  724  INDEX.  [105 

operator  of  a  rendering  plant,  maintained  outside  of  the  city  limits, 
I  to  receive  at  such  plant  dead  animals,  and  to  there  render,  convert, 

consume,  or  otherwise  dispose  of  the  same  in  a  sanitary  and  in- 
I  offensive  manner.    Tied&  v.  Schneidtj  470 

7.  Where  one  of  such  cities  never  maintained  or  operated  such  an  es- 
tablishment, and  had  no  connection  therewith  except  to  deliver  to 
I  the  proprietors  dead  animals  found  within  its  limits,  there  is  noth- 

ing m  the  act  which  made  such  delivery  unlawful  or  a  nuisanca 

IbicL 
St  The  charter  of  the  city  of  Milwaukee  (sec.  9,  subch.  V,  oh.  184^  Laws 
of  1874)  provides  that,  whenever  any  public  work  or  improvement 
shall  be  ordered  by  the  common  council,  the  board  of  public  works 
therein  provided  for  shall  advertise  for  proposals  for  doing  the 
same,  a  plan  or  profile  of  the  work  to  be  done,  accompanied  with 
specifications,  or  other  appropriate  and  sufficient  description  of  the 
work  required  to  be  done,  and  of  all  kinds  and  quality  of  the  mate- 
rial to  be  furnished,  being  first  placed  on  file  m  the  oflice  of  the 
board  for  the  information  of  the  bidders  and  others.  Held,  that 
the  primary  authority  for  the  institution  of  projects  for  public  im- 
provements or  buildings  was  in  the  council,  ana  it  was  its  duty  to 
procure  the  plans  and  specifications  for  any  work  proposed.  Rick- 
et9on  V,  Miltoaukee,  501 

SL  When  the  manner  of  procedure  is  mapped  out  by  a  city  charter,  its 
limitations  bind  the  council  as  well  as  lesser  functionaries,  and,  in 
a  case  where  no  discretion  is  vested  in  the  governing  body,  the 
council  must  follow  the  charter  requirements  with  substantial 
strictness^  under  penalty  of  having  its  action  set  asida  lirid, 

10.  No  plan  for  a  proposed  plant  for  garbage  cremation  was  made  or 
filed  with  the  board  of  public  works,  and  no  system  of  crema- 
tion was  adopted,  prior  to  a  call  for  bids,  but  a  resolution  was 
adopted  by  the  common  council  directing  the  board  to  advertise 
for  bids  therefor,  and  the  specifications  adopted  by  the  board,  among 
other  things,  required  each  bidder  to  submit  with  his  bid  complete 
plans  and  specifications  fully  showing  and  describing  the  bmldmes, 
machinery,  furnaces,  and  other  necessanr  appurtenances  of  the 
entire  crematory  plant,  in  detail,  with  all  dimensions  given, — the 
plant  to  be  capable  of  destroying  not  less  than  100  tons  of  garbage 
daily,  and,  if  operated  under  a  patented  process,  the  right  to  use  all 
patents  necessary  for  the  operation  to  accompiemy  alTbidsw  JBeU, 
that  the  whole  scheme  was  so  indefinite,  uncertain,  and  unascer- 
tainable  as  to  prevent  competition  in  bidding,  and  that  the  charter 
provisions  as  to  the  preparation  and  filing  of  plans  and  specifica- 
tions for  the  information  of  bidders  had  not  been  complied  with. 

IL  Where  the  charter  provides  that,  under  proper  authority  of  the  com- 
mon ooimcil,  the  board  of  public  works  may  secure  the  right  to 
use  any  patented  article  or  process,  the  submission  of  a  general 
scheme  to  the  owners  of  different  processes,  inviting  bids,  not  only 
for  their  patented  inventions,  but  for  the  erection  of  building  and 
for  furnishing  all  necessary  machinery  and  appurtenance^  is  not 
a  compliance  with  such  provision.  Ibid. 

ISL  a  city  cannot  contract  for  a  public  improvement,  the  right  to  which 
is  i)atented  and  owned  by  one  firm,  unless  there  is  a  definite,  well- 
settled  price  for  the  patent,  at  which  it  is  offered  to  the  city  and 
all  contractors,  so  that  there  shalL  be  full  and  free  competition  as 
to  all  other  things  that  enter  into  the  improvement  Ibid, 
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13b  Bids  for  a  garbage  cremato:^  for  Milwaukee  were  received  ranging 
from  $51,000  to  $79,000.  There  was  indefiniteness  in  the  primary 
requirements  as  to  bids,  and  no  definite  standard  by  which  they 
could  be  judged.  Before  it  could  be  determined  which  bid  was 
the  loweei,  there  was  necessary  not  only  a  comparison  of  different 
systems  of  garbage  cremation,  but  of  buildings,  machinery  and 
appurtenances.  Held,  that  the  scheme  left  it  open  for  the  officials 
of  the  city  to  make  this  comparison  and  determine  the  relative 
merits  of  the  different  plans  and  systems,  and  thereby  defeated  the 
plain  object  and  purpose  of  the  city  charter,  requiring  all  con- 
tracts to  be  awarded  to  the  lowest  competent,  reliable  bidder,  and 
opened  the  door  for  favoritism  and  improvidence.  Ibid. 

14  Such  bids  were  reported  by  the  board  of  public  works  to  the  com- 
mon council  with  the  recommendation  that  they  be  referred  to 
the  board,  health  commissioner,  and  certain  committees  of  the 
council,  which  was  done,  and  they  jointly  recommended  a  con- 
tract with  one  who  was  not  the  lowest  bidder.  Hdd  that,  while 
in  theory  of  law  the  council  was  entitled  to  the  imbiased  opinion 
of  the  lx>ard  as  a  body,  in  the  absence  of  any  showing  thieit  the 
board  was  influenced  in  its  recommendation  bv  its  associates  the 
contract  should  not  be  enjoined  on  that  ground  alone.  Ibid, 

15.  Where  a  city  charter  provides  that  in  every  contract  made  by  the 

board  of  public  works  certain  powers  sliall  be  reserved  by  the 
board,  that  certain  reservations  m  favor  of  the  city  shall  be  con- 
tained therein,  and  that  every  contract  shall  be  made  ezpresslv  sub- 
ject to  the  powers  given  therein  to  the  board,  it  is  better  to  follow 
the  strict  letter  of  the  law,  and  make  full  and  complete  reservation 
as  to  the  rights  and  powers  of  the  board,  and  not  attempt  to  incor- 
porate such  powers  and  restrictions  into  the  contract  by  reference 
to  the  charter  provisions  in  general  language.  Ibid, 

Waterworks:  Contriicts. 

16.  In  1890  the  city  of  Oconto  entered  into  a  contract  with  a  corpora- 

tion, organized  for  supplying  water,  to  build  and  operate  a  system 
of  waterworks  therein,  and  to  nay  it  certain  annual  hydrant  rent- 
als. The  city  charter  (ch.  449,  Laws  of  1869,  as  amended  by  ch.  56, 
Laws  of  1882)  contained  no  direct  authority  for  such  contract,  but 
subd.  11,  sec.  3,  subch.  lY,  which  was  not  changed  by  this  amend- 
ment, authorized  the  city  "  to  make  and  establish  public  .  .  . 
pumps,  wells,  cisterns,  and  reservoirs,  and  to  provide  for  the  erec- 
tion of  waterworks  for  the  supply  of  water  to  the  inhabitants.'' 
Sea  1780,  R  S.  1878,  as  amended  by  ch.  211,  Laws  of  1879  (sec.  1780a, 
Stats.  1898),  provided  that  any  city  or  village,  not  theretofore  pos- 
sessing it,  might  contract  "  for  water  for  fire  and  other  purposes  " 
upon  such  terms  as  could  be  agreed  upon.  Held,  that  the  latter 
statute  vested  in  said  city  plenary  powers  in  that  regard,  not  before 
possessed  by  it  with  certainty,  which  were  not  affected  bv  the  fact 
that  the  city  charter  had  been  amended  i^d  re^nactedf  in  1882; 
and  that  the  city  had  power  to  make  such  contract  when  entered 
into,  its  charter  containing  nothing  repugnant  thereta  Oconto 
City  W,  S,  Co,  V.  Oconto,  76 

17.  While  the  money  raised  by  taxation  to  discharge  such  contract  is  a 

trust  fund  in  the  sense  that  it  cannot  be  diverted  to  other  pur- 
poses, equity  will  only  interfere  to  prevent  its  threatened  diversion, 
for  other  relief  the  plaintiff  must  be  left  to  his  remedy  at  law;  and 
the  intent  to  divert,  alleged  in  the  complaint,  being  denied  by  the 
answer,  in  the  absence  of  proof  a  finding  that  all  the  allegations 
of  the  complaint  are  true  cannot  be  sustained  in  that  particular. 

Ibid. 
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Streets:  Dedication  of.    See  Hiqhwats,  1,  2, 11, 12. 
Streets:  Vacation  of.    See  Estoppel,  2.    Highways,  IL 
Street  improvements:  Special  assessments, 

18.  Where  streets  in  a  city  have  been  onoe  improved  at  the  expense  of 

adjoining  property,  sec  925 — 175,  Stats.  18d8,  authorizes  their  re- 
improvement  at  the  expense  of  the  property  to  be  benefited  thereby. 
Sec  925—177,  Stats.  18913,  does  not  limit  the  positive  authority  given 
in  the  previous  section.    Adams  v.  Beloit  363 

19.  The  word  ''relaying"  in  sec  925—177,  Stats.  1898,  must  be  construed 

as  simply  covering  the  relaying  of  some  part  of  an  existing  pave- 
ment, in  the  ordinary  course  of  repairs,  and  not  the  entire  repaving 
of  the  street  IbicL 

Inddftedness:  Charter  limit 

20.  The  city  charter  of  Oconto  (sec  2,  subch.  V,  ch,  56,  Laws  of  1882) 

contained  a  limitation  upon  the  power  to  levy  taxes  for  current 
expenses  of  not  to  exceed  one  half  of  one  per  cent  on  the  assessed 
valuation,  which  was  $980,000.  The  contract  in  question  reauired 
the  annual  levy  of  $6,900  to  i)ay  such  hydrant  rentals.  Hela,  that 
ch.  211,  Laws  of  1879  (sec  1780a,  Stata  1898),  having  given  the 
power  to  make  the  contract,  power  to  carry  out  the  contract  was 
also  given,  by  implication,  to  the  extent  of  raising  taxes  for  that 
purpose  beyond  the  charter  limitation.  Oconto  City  W,  &  Co.  v. 
Oconto,  76 

21.  The  purpose  expressed  by  ch.  211,  Laws  of  1879  (sec  1780a,  Stats. 

1898),  being  a  purely  municipal  purpose,  and  the  indebtedness  in- 
curred thereunder  not  exceeding  the  constitutional  limit  of  five 
per  cent  on  the  assessed  valuation  of  the  city,  the  discretion  exer- 
cised by  the  legislature  in  authorizing  the  raising  of  taxes  there- 
for beyond  its  charter  limitation  does  not  violate  sec  3,  art  XI, 
Const,  making  it  the  duty  of  that  body  to  organize  cities,  and  to 
restrict  their  power  to  levy  taxes  so  as  to  prevent  abuse  in  tax- 
ation. Ibid. 

22.  It  being  determined  that  the  charter  limitations  do  not  stand  in  the 

way  of  carrying  out  such  contract  the  fact  that  it  was  to  run  for 
thirty  years  is  not  so  great  a  length  of  time  that  it  can  be  said, 
as  a  matter  of  law,  that  the  contract  is  unreasonable,  and  hence 
void.  Ibid. 

28.  [Whether  all  charter  limitations  on  the  amount  of  taxes  that  can  be 
levied  to  pay  rentals  for  water  and  lighting  are  removed  by  ch. 
361,  Laws  of  1897,  not  determined,]  Ibid. 

Claims:  Presentation  to  council:  Charter  provisions    See  Appeal,  35. 

24k  Plamtiff,  having  been  injured  bv  a  defective  sidewalk,  gave  written 
notice  of  such  injury  and  filed  a  statement  of  his  claim  for  dam- 
ages, and  more  than  five  months  thereafter,  the  common  council 
having  failed  to  act  thereon,  brought  this  independent  action  in- 
stead of  taking  an  appeal  from  the  nonaction  of  the  council  The 
defendant  city  was  organized  under  the  ^neral  city  chart'Cr  law 
which  was  in  force  therein  during  all  the  times  in  question.  JBTe/d, 
that  under  its  provisions  (sec  58,  ch.  326,  Laws  of  1^9,  as  amended 
by  sec  27,  ch.  312,  Laws  of  1893)  the  words  "any  claim  or  demand 
of  any  kind  or  character  whatsoever  "  were  broad  enough  to  include 
the  claim  for  damages  alleged.    Morgan  v.  Rfiinelander,  138 

25.  The  nonaction  of  the  common  council  within  sixty  days  after  plaintiff 
filed  his  claim  was  a  disallowance  thereof,  and  he  having  railed  to 
take  his  appeal  therefrom  within  the  twenty  days  allowed  by 
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sea  60,  ch.  820,  Laws  of  1889,  his  right  to  bring  any  action  on  such 
claim  was  barred  under  sec.  59,  ch.  826,  Laws  of  1889.  IbicL 

26w  This  action  haying  been  commenced  after  the  Statutes  of  1898  went 
into  effect,  the  fact  that  the  words  "*  of  any  kind  or  character  what- 
soever," contained  in  sea  58,  ch.  826,  Laws  of  1889,  as  amended  by 
sea  27,  cli.  812,  Laws  of  1898,  were  dropped  out  of  the  correspond- 
ing section  of  the  revision  did  not  revive  plaintiff's  right  of  action 
which  was  then  barred  by  said  charter  provisiona  JbicL 

EgtoppeL    See  Estoppel^  a 

Nahb  o{  party:  Mistaka    See  Ejectment,  14 

NEGLIGENCE. 

^ee  Agency,  4^   Appeal,  28-80,  88,  84   Master  and  Sebtant,  5^   Rail- 
B0AD6,  4-7,  9.'   Sale  of  Chattels,  1,  2, 

In  an  action  for  a  loss  alleged  to  have  been  caused  by  the  negligence 
of  defendant  in  starting  a  fire  on  his  premises  and  permitting  it  to 
spread  to  the  premises  of  the  plaintiff,  an  instruction  to  the  jury, 
in  effect,  that  whether  the  acts  of  plaintiff  were  negligent  or  not 
was  governed  by  what  would  be  the  ordinary  usage  and  custom 
that  people  observed,  in  the  use  of  fire,  with  regard  to  their  own 
surroundings,  as  well  as  the  surroundings  of  their  neighbors,  is 
held  to  be  materially  erroneous,  in  that  the  abstract  standard  of 
care,  given  as  the  test,  was  not  confined  to  '*  such  care  as  the  great 
mass  of  mankind  ordinarily  exercise,"  and  because  such  standard 
was.  not  made  correct,  relative  to  the  particular  state  of  facts,  by 
adding  ''under  the  same  or  similar  circumstances.*'  Nash  r. 
Schuu,  140 

Nbootiable  Paper.    See  Bills  and  Notes. 

NEW  TRIAL 

See  Appear  16-19.    Ejectment,  1-7. 

On  motion  for  a  new  trial  in  an  action  for  unlawfully  cutting  and 
removing  timber,  the  facts  that  plaintiffs'  counsel  had  been  given 
to  understand  that  title  to  the  land  in  question  would  be  conceded 
on  the  trial,  and  that  a  tender  of  judgment  had  been  made,— in 
connection  with  the  personal  assurances  of  defendant's  officers  that 
its  claim  of  title  had  been  abandoned,  the  indefinite  way  in  which 
such  claim  was  set  up  in  it-s  answer,  and  the  failure  to  make  timely 
rulings  on  the  reception  of  evidence,— presented  a  case  in  which  a 
new  trial  should  htive  been  granted.  Bradley  v.  Delia  L.  Co,  245 
Notes.    See  Bili^  and  Notes. 

NoncEL    See  Ejectment,  14    Municipal  Corporations,  2. 
Of  defect  in  highway.    See  Court  and  Jury,  4. 
Of  injury.    See  Highways,  10. 
Of  lien  on  stock.    See  Corporations,  5. 

Nuisances.    See  Injunctions,  1,  2.    Municipal  Corporations,  6^  7. 
Offer  of  Judgment.    See  Ejectment,  8-10. 
Officers.    See  Municipal  Corporations,  5. 
Official  Duties.    See  Municipal  Corporations,  5. 
Offset.    See  Agency,  2,  3.    Judgments,  2-4.    Suretyship,  2L 
Option  Laws.    See  Constitutional  Law,  a 
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Orders,  appealable.    See  Appeal^  1. 

Ordinances.    See  Municipal  Corporations,  1-4    Towns, 

Parties.    See  Appeal*  1.    Corporations,  13-15b    Ejectkent,  14 

PARTITION. 

See  Debtor  and  Creditor,  1,  2. 

Under  sec.  3101,  Stats.  1898,  no  one  can  enforce  partition  unless  he  has 
an  estate  in  possession  as  one  of  the  cotenants  thereof;  hence  the 
owner  in  fee  of  an  undivided  seventh,  and  of  a  life  estate  in  the 
remaining  six  sevenths,  cannot  maintain  partition  against  the  own- 
ers in  fee  of  said  remaining  six  sevenths,  subj€»ct  to  plaintiff's  life 
estate  therein.    Pabst  Brewing  Co,  v,  Mdms,  441 

Partnership.    See  Corporations,  L    Evidence,  la 

Passengers.    See  Railroads,  4-a 

Patent  of  land.    See  Ejectment,  11.    Pubijo  Lands,  1. 

Patented  PROCEsa    See  Municipal  Corporations*  11, 12, 

Perpetuities.    See  Wills,  3  (6, 12). 

Personal  Injurubs.    See  Municipal  Corporations,  24.    Master  and 

Servant,  5.    Railroads,  4-9. 
Personal  Property.    See  Wills,  2,  8  (12). 
Physicians  and  Surgeons.    See  Evidence,  2,  6. 

Plans  and  specifications  for  public  works.    See  Municipal  Corpora- 
tions, 8,  10, 11. 

Plats,    See  Highways,  L 

PLEADING. 

See  Appeal,  23,  36,  3a  Corporations,  3,  la  Ejectment,  9-10.  Fraud, 
a    Judgments,  1.    Practice,  3.    Suretyship,  2.    Towns,  L 

1.  A  defense  of  estoppel,  though  not  pleaded  in  express  terms,  is  avail- 

able, where  all  the  facts  essential  to  constitute  an  estoppel  are 
pleaded.    Bank  of  Antigo  v.  Ryan,  87 

2.  Payment  to  a  third  party  of  any  sum  under  such  circumstanoes  as 

makes  it  a  proper  setoff,  or  a  matter  of  recoupment,  is  available  as 
a  defense,  in  whole  or  in  part,  to  the  plaintiff's  claim,  but  is  in  no 
sense  a  coimterclaim.    Otbson  v.  Trow,  288 

a  In  testing  a  complaint  to  determine  whether  it  is  single  or  double 
as  regards  primary  rights,  the  different  objects  in  view  by  the 
pleader,  as  indicated  by  the  prayer  for  relief,  are  of  no  sig-nificanoe, 
except  to  aid  in  construing  the  allegations  and  in  clearing  up  ob- 
scurities that  may  exist,  as  to  whether  or  not  he  intended  to  state 
facts  showing  a  violation  of  distinct  primary  right&  South  Bend 
a  P,  Co,  V,  Qeorge  C.  Crit>b  Co.  443 

4,  Where  there  is  no  obscurity  in  that  regard,  the  statement  of  facts 
•  upon  which  the  prayer  for  relief  is  Sused  cannot  be  enlarged  by 
what  follows  in  the  prayer,  even  though  it  be  appropriate  to  several 
distinct  causes  of  action.  IbicL 

Plea  in  Abatement.    See  Practice,  a 

Pledge.    See  Corporations,  4. 

Possession  of  lands.    See  Ejectment,  12. 
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PRACTICR 

See  Appeal.  Contempt.  Corporations,  15-18.  Criminal  Law,  2l 
Ejecjtment.  1,  3-10, 13, 14.  Estates  of  Decedents,  2-4.  OAMiNa 
Contracts.  Mandamus,  1, 3, 4  Mortgages,  1-4, 6-11.  Verdict,!. 
Voluntary  Assignments. 

"L  The  proper  practice  in  an  equity  case  is  for  the  trial  court  to  make 
findings  covering  specifically  and  separately  each  material  fact  in 
issue.    Oalusha  v,  Sherman,  263 

2.  It  is  permissible  for  the  circuit  judge,  in  an  equity  case,  to  visit  and 

view  the  premises  in  question,  where  the  only  purpose  of  such  view 
was  to  enable  the  court  to  weigh  and  appreciate  the  evidence  in 
the  case  better  than  it  otherwise  oould.    Tiede  v.  Schneidty        470 

3.  Matter  in  abatement  of  the  action  should  be  determined  by  proof 

on  the  trial,  and  not  upon  the  pleadings  apd  affidavits  on  a  px^m- 
inary  hearing.    Rickeiaon  v.  Milwaukee,  591 

Prater  for  Relief.    See  Pleading,  3,  4 

Premiums.    See  Insurance. 

Prescription.    See  Highways,  7. 

Presumptions.  See  Appeal,  21,  34  Attachment,  2,  8,  7,  8.  Court 
AND  Jury,  2,  a  Ejectment,  12.  Estates  of  Decedents,  1«  Evi- 
dence, 1«  9-11, 16.    Highways,  7. 

Principal  and  Agent.    See  Agency. 

Principal  and  Surety.    See  Suretyship. 

Priorities.    See  Judgments,  3,  4.    Mortgages,  5. 

Privileged  Communications.  See  Attorney  and  Client.  Evi- 
dence, 2. 

Progress  Certificates.   See  Building  Contracts,  4  6.   Contb^cts»2l 

Prohibition.    See  Municipal  Corporations,  3, 4 

Promissory  Notes.    See  Bills  and  Notes. 

Proximate  Cause.    See  Appeal,  28, 33. 

PUBLIC  LANDS. 

See  Ejectment,  U. 

L  Under  act  of  Congress  approved  June  2, 1858,  it  was  the  duty  of  the 
surveyor  general  of  the  district,  upon  satisfactory  proof  that  the 
claim  had  been  confirmed  and  was  imsatisfied,  to  issue  to  the  claim- 
ant or  his  legal  representatives  a  certificate  of  location.  Being  au- 
thorized by  the  statute  to  issue  the  certificate  to  the  claimant's 
representatives,  he  was  clothed  with  power  to  ascertain  and  deter- 
mine who  such  representatives  were,  and  having  made  it  pursuant 
to  authority  of  law,  his  determination  is  prima  faxsie  evidence  of 
the  fact    Bradley  v.  Ddls  L.  Co,  245 

2.  The  test  in  such  cases  is  whether  the  officer  had  power  to  enter  upon 
the  inquiry,  not  whether  his  conclusion  in  the  course  of  it  was 
right;  and  the  power  having  been  exercised  in  a  proper  case  it  is 
not  open  to  collateral  attack.  Ibid, 

8.  The  term  *< legal  representatives"  as  used  in  the  patent  in  question 
embraces  a  representative  by  contract,  a  grantee  or  assignee,  as  well 
as  a  representative  by  operation  of  law.  Jbid, 

Public  Works.    See  Municipal  Corporations,  8-19. 
Publication  of  notice.    See  Municipal  Corporations, 
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RAILROADa 

Carriers:  LiabUityfor  baggcige.  See  Appeal,  35-29. 
1.  A  rule  of  a  railway  company  prohibiting  the  checking  of  bag^gage 
earlier  than  thirty  minutes  before  train  time  cannot  be  said,  as 
matter  of  law,  to  allow  an  unreasonably  short  time  for  that  pur- 
pose, and  a  passenger  cannot,  bjr  earlier  delivery  without  the  con- 
sent of  the  carrier,  impose  upon  it  its  liability  as  an  insurer.  Gold- 
berg V,  Ahnapee  <fe  W.  Jt  Co,  1 

2b  The  facts  that  a  train  left  at  6  a.  m.,  and  that  a  delivery  of  baggage 
to  be  carried  thereon  in  the  morning  would  be  inconvenient  and 
more  expensive,  are  Tield  insufficient  to  show,  as  matter  of  law. 
that  a  delivery  twelve  hours  before  the  train  was  to  leave  was  ren- 
dered reasonaoly  necessary  by  the  circumstances.  Ibid. 

Fire$  negligently  set 

8l  In  an  action  to  recover  for  damage  to  timber  from  a  fire  negligently 
set  by  defendant's  employees,  it  is  not  error  to  refuse  to  exclude 
such  fire  from  the  consideration  of  the  jury,  where  the  testimony 
as  to  whether  that  fire  was  extin^ished  or  was  intercepted  by 
other  fires  before  reaching  plaintiffs*  lands  was  conflicting,  and 
was  fairly  submitted  to  the  jury.  Clifford  v.  M.,  St  P.d:S.&M,R 
Co.  618 

Injuries  to  passengers:  Negligence. 

4  Where  a  brakemau  assisted  plaintiff's  little  boy  off  one  side  of  a  car 
and  tendered  his  services  to  assist  her  off  the  s^me  side,  it  must  be 
regarded  as  an  invitation  to  her  to  get  off  the  car  on  that  side  and 
an  assurance  that  it  was  reasonably  safe  for  her  to  do  sa  Werner 
V.  C.  d:N,W.R.  Co.  300 

6.  Where  plaintiff  was  a  woman  fifty-three  years  of  age,  weighing  216 

Sounds,  under  the  circumstances  of  the  case  as  shown  by  the  evi- 
ence,  the  defendant's  brakeman  was  not  in  the  exercise  of  ordi- 
nary care  in  inviting  her  to  alig[ht  from  the  lowest  step  of  the  car 
upon  frozen  ground  twenty-six  inches  below.  Ibid. 

6.  The  defendant,  as  a  common  carrier  of  passengers^  was  bound  to 

provide  plaintiff  on  her  reaching  her  destination  with  a  safe  place 
to  alight,  and,  in  view  of  her  age  and  condition,  to  render  her  such 
reasonable  assistance  as  to  enable  her,  in  the  exercise  of  ordinary 
care,  to  alight  from  its  train  in  safety.  IbicL 

7.  Plaintiff,  riding  on  defendant's  train,  and  receiving  an  injury  from 

a  scream  of  water  entering  the  car  window,  cannot  recover  with- 
out giving  evidence  tending,  in  some  tangible  way.  to  show  that 
the  accident  resulted  from  something  connected  with  the  operation 
of  the  railway.    Spencer  v.  C,  M.  <Sk  St  P.  E.  Co.  '311 

8.  A  question  asked  a  witness,  in  such  a  case,  as  to  whether  he  knew  of 

water  escaping  from  a  certain  water  tank  of  defendant  at  any 
time  when  the  valve  was  not  intentionally  pulled,  is  improper, 
where  there  is  no  sufficient  evidence  in  the  case  to  justify  a  find- 
ing that  the  water  came  into  the  car  at  that  point,  and  nothing  in 
the  question  to  fix  the  time  of  the  unintentional  flow  of  water  at 
(X  prior  to  the  time  of  the  accident  Ibid 

Injuries  to  employees:  Negligence, 

9.  Plaintiff,  a  brakeman,  was  injured  while  at  the  rear  of  the  train  as- 

sisting in  switching  cars.  A  signal  was  given  by  the  conductor, 
which  the  engineer  and  brakeman  at  the  tender  understood  to 
mean  to  cut  off  cUl  the  cars,  and  which  plaintiff  understood  to 
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be  to  cut  off  the  last  oar.  Hdd,  that  it  being  conceded  that  the 
engineer  was  guilty  of  no  negligence  in  understanding  and  acting 
upon  the  conductor's  signals,  he  was  not  guilty  of  negligence  in 
giving  his  attention  to  the  brakeman  at  the  tender,  who  was  cut- 
ting^ off  all  the  cars,  and  in  failing  to  see  the  signals  of  plaintiff, 
and  was  not  bound,  as  a  reasonable  man,  to  anticipate  that  the 
plaintiff  wouid  put  himself  in  a  position  of  danger,  where  the  in- 
creased speed  of  the  train  would  be  likely  to  do  him  injury.  Des- 
pirn  V,  C,yM.d:StP.R,  Co,  69 

Bbal  Pbopertt.    See  Agency,  &    Debtor  and  Crbditob,  1.    Ejeoiv 

KENT.     HOMBBTEAD6.     LOGS    AND    TiMBEB.     PUBUO   LAND&     TaX 

Tttlbs.    Wills. 

RECBIVER&    See  Cobfobations,  14. 

Ebooupmbnt.    See  Pleading,  2. 

Referees.    See  Appeal*  10, 22,  24 

Release  of  suretiea    See  SuRSTYSHiPy  1* 

Reuaindebs.    See  Partition. 

Remarks. 
Of  ooimseL    See  Appeal,  80. 
Of  judge.    See  Court  and  Jury,  4 

REMEDIES. 

See  Agency,  3.    Attachment.    Contempt.    Ejectment,  1.    Garnish- 
ment, 2l    Injunctions.    Mandamus.    Pleading,  8, 4 
The  wronged  party  to  an  action  may  be  entitled  to  several  kinds  of 
relief,  even  where  there  exists  liut  a  single  primary  right,  a  corre- 
sponding primary  duty,  and  a  failure  to  perform  that  duty.  South 
Bend  C.  P.  Co,  v.  George  C.  Cribb  Co,  443 

Remission  of  part  of  judgment    See  Mortgages,  1« 

Rent.    See  Appeal,  14    Landlord  and  Tenant. 

Repairs.    See  Appeal^  14    Highways,  8l 

Reputation.    See  Evidence,  12. 

Res  Adjudicata.    See  Appeal,  8a    Corporations,  17.    Ejectment,  1& 
Estates  of  Decedents,  5. 

Resale  on  Foreclosure.    See  Mortgages,  8-10. 

Rescission.    See  Agency,  &    Duress^  1. 

Residence.    See  Attachment.  7.  a 

Residuary  Legatee.    See  Wills,  2  (8,  5,  6). 

Revocation  of  license.    See  Logs  and  Timber,  a 

Roads  and  Streets.    See  Highways.    Estoppel^  2,  Mxtnicifal  Cob* 

PORATIONS,  18,  19. 

Robbery.    See  Criminal  Law,  1. 

RULES  OP  COURT. 

Circuit  Court  Rule  VI  (Blank  process  for  attorneys),  548,  553. 
Supreme  Court  Rule  V  (Return  to  supreme  court),  688^  685, 
Supreme  Court  Rule  IX  (Briefs),  9a 
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SALE  OF  CHATTEIA 

See  Appeal,  10.   Corporations,  10,  IL    Damages,  7,  & 

1  A  customer  applied  at  a  store  for  rape  seed,  and  in  response  to  an- 
inquiry  as  to  whether  such  seed  was  there  kept  for  sale  was  in- 
formed in  the  affirmative  by  the  person  in  charge,  who  produced 
seed  as  being  of  the  kind  called  for,  whereupon  such  customer  pur- 
chased some  of  such  seed,  acting  wholly  on  the  faith  of  the  repre- 
sentations thus  made  as  to  its  character.  HelcL  that  the  conduct 
of  the  merchant  was  in  effect  an  affirmation  of  fact  as  to  the  char- 
acter of  the  article  offered  for  sale  and  an  express  warranty  in 
that  regard,  whether  he  knew  the  truth  in  that  regard  or  not 
Hoffman  v,  Dixon,  815 

2.  If  a  person  offer  an  article  for  sale,  accompanying  such  offer  with 
an  affirmation  of  fact,  or  acts  equivalent  to  such  affirmation,  as  to 
the  identity  of  such  article,  for  the  purpose  of  making  a  sale  thereof 
to  another,  and  such  other,  rel^ng  on  such  affirmation,  purchase 
such  article,  and  such  affirmation  be  false  to  the  injury  of  the  pur- 
chaser, he  may  hold  the  vendor  liable  for  damages  for  breacn  of 
warranty  or  actionable  fraud,  without  regard  to  whether  such 
vendor  made  the  affirmation  knowing  it  to  be  f^ilse  or  not.      Ibid. 

8.  Defendant  purchased  from  the  mortgagees  of  M.,  an  insolvent,  his 
stock  of  goods  inventoried  at  $41,000,  under  an  agreement  to  pay 
the  first  two  mortgagees  $18,000  and  plaintiff,  the  third  mortgagee, 
the  amount  of  her  mortgage,  about  $^000,  out  of  the  profits  realized 
above  the  $18,000.  Held,  that  the  receipt  by  defendant  of  the  prop- 
erty purchased  constituted  a  consideration  for  his  promise  to  pay 
plaintiff  her  debt    Leaael  v.  Zillmer,  384 

4  Defendant's  promise  to  pay  was  not  a  promise  to  pay  M-'s  debt,  as 
such,  but  to  pay  a  sum,  limited  bv  the  amount  of  that  debt,  as 
purchase  price  of  the  goods  re^ivea  by  him,  and  was  not  within  the 
statute  of  fraud&  Ibid. 

6w  Plaintiffs  sold  defendant  clover  seed,  to  be  delivered  upon  the  buyer's 
request  at  any  time  prior  to  March  1,  and,  in  any  event,  to  be 
delivered  and  to  be  received  by  the  buyer  on  March  L  No  plaoe  of 
delivery  was  mentioned.  Postponements  were  agreed  to  oy  both 
parties.  On  March  14,  defendant  demanded  performance  by  de- 
livery at  its  store;  plaintiffs  denied  duty  to  deliver  at  that  place, 
and  msisted  on  defendant's  duty  to  accept  the  seed  at  the  ware- 
house. Plaintiffs  held  the  matter  under  consideration  until  the 
next  day  and  then  attempted  a  coercive  and  final  tender  in  accord- 
ance with  their  contention  as  to  the  rights  of  the  parties,  which 
was  refused.  Plaintiffs  then  sold  the  seed  at  a  loss.  Held,  that 
the  interview  on  March  14  constituted  a  final  offer  of  perform- 
ance by  each,  according  to  his  theory  of  the  terms  of  the  contract 
as  to  the  place  of  delivery,  and  a  categorical  refusal  by  the  other. 
OeM  V.  Milwaukee  Produce  Co.  673 

6.  In  such  case  the  true  issue  being  whether  the  defendant  had  refused 

to  accept  an  offer  by  plaintiffs  to  deliver  in  accordance  with  the 
contract,  a  finding  of  the  special  verdict  that  on  March  1  plaint- 
iffs notified  defendant  of  their  willingness  to  perform  the  contract 
and  that  the  subsequent  postponements  were  had  at  the  instance 
of  defendant  is  hdd  inconclusiv&  1  bid, 

7.  Where  a  contract  for  the  deliverv  of  clover  seed  is  silent  as  to  the 

place  of  delivery,  in  the  light  of  evidence  of  a  uniform  custom  in 
that  respect  among  seed  dealers,  and  of  plaintiffs'  knowledge  or 
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ign^orance  thereof,  the  refusal  to  submit  to  the  jury  the  question 
of  the  existence  of  such  custom  is  held  to  have  been  justified  only 
on  the  ground  that  such  custom  was  established  beyond  dispute. 

Ibid, 

&  Where  a  custom  as  to  place  of  delivery  is  shown  to  be  uniform  in 
the  locality  where  it  is  recognized,  unless  it  is  shown  that  both 
parties  to  a  contract,  silent  on  that  point,  intended  to  exclude  it, 
or  that  one  party  was  ignorant  thereof  to  the  knowledge  of  the 
other,  it  should  control  as  to  the  manner  and  place  of  delivery. 

Ibid, 

9l  Where  plaintiffs  testified  they  paid  no  commission  and  incurred  no 
expense  in  making  such  sale,  commission  for  their  own  service  is 
not  an  element  of  damaga  Ibid, 

Sale  on  foreclosure.    See  Mortgages,  2,  6-10. 

Scale  of  loga    See  Logs  and  Timbeb,  1-4 

Schools:  T^xea    See  Mandamus,  5. 

Sebvicb  of  notice  of  appeal    See  Appeal,  2. 

Setoff.    See  Agency,  2, 5L    Judgments,  2-4    Pleading,  2L    Sxtbett- 
SHIP,  2. 

SETTLEMENT. 

See  Agency,  1.    Highways,  & 

1  A  controversy  between  two  persons,  actual  and  in  good  faith,  is  a 
proper  subiect  for  a  binding  contract  of  settlement,  no  matter 
what  m\y  be  the  real  merits  of  the  claim  upon  either  side.  Oa- 
lusha  V.  Sherman,  263 

2L  In' the  circumstances  stated  in  the  foregoing  proposition,  a  settle- 
ment, free  from  mutual  mistake  of  fact  or  mistake  upon  one  side 
and  fraud  upon  the  other,  is  binding  between  the  parties  thereto 
without  regard  to  which  gets  the  best  of  the  bargain  or  whether 
all  the  gain  be  in  fact  on  one  side  and  all  the  saGrince  on  the  other. 

Ibid, 
Sheriff.    See  Mortgages,  11. 

Special  Agency.    See  Agency,  6. 

Special  Verdict.    See  Appeal,  28,  29,  Sa.    Damagse^  7.    Fraud,  a 
Sale  of  Chattei^  6.    Verdicts,  t 

Statute  of  Frauds.    See  Loos  and  Timber,  7.    Sale  of  Chatteus,  4 

Statute  of  Ldotations.  See  Appeal,  6.   Ejeotment,  12.  Municipal 
Corporations,  25. 

Statute  of  Perpetuities.    See  WnjiS,  8  (6, 12). 

Statute  of  Uses  and  Trusts.    See  Wills,  8  (6, 10-12). 

Statutes* 

Ccnatitutionality.    See  Constitutional  Law. 

Construction,  See  Appeal,  1,  8,  4^  8&  Attachment,  1,  2, 4.  Attorp 
NEY  AND  Client.  Contempt,  2-&  Corporations,  1,  8  (2,  8),  4-6, 
15, 17.  Ejectment,  1,  3,  6,  8,  9, 13.  Mandamus,  1.  Mortgages,  2. 
Municipal  Corporations,  5,  6, 16,  20,  21,  24r-26.  Partition;  Voi^ 
UNTARY  Assignments. 

Amendment  and  repeat    See  Corporations,  4-6w 

Mandatory  or  directory?   See  Mandamus,  !• 
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Oeneral  city  charter.    See  Constitutional  Law,  1,  a     Municipal 
Corporations,  24, 2G. 

Charter  limit  on  taxation.    See  Municipal  Corporations,  20,  2L 

Penal    See  Eyidbnob,  1$, 

Foreign  statutes.    See  Evidence,  1&    Gaming  Contract& 


STATUTES  CITED,  ETa 


Constitution  op  Wisconsin. 

Art  IV,  sec.  81     863,  364.  866,  376- 

878,  380,  381 

"    IV,    "    31,8ubd.9  '       -    379 

"    IV,    "    32         -     366,378.380 

"   XI,    ^      3        .       -        77,87 


Session  Laws— oon. 


1869. 
1869. 

1872. 
1872. 
1874. 
1874. 
1874. 
1874. 

1874. 

1874. 

1874. 
1874 
1879. 
1880. 

1882. 
1882. 

1882. 

1882. 

1882. 
1882. 

1882. 

1882. 
1885. 
1885. 

1885. 
1889. 

1889. 

1889. 
1889. 


Session  Laws. 

P.&L.ch.449   -       .        76,82 
"      "    «  449,  subch.  IV, 

sec.  3,  subd.  11    -        76, 82 

P.  &L.ch.92-       .       -      44 

Ch.  115     -       -       .       .      57 

«    113  ...    433 

«    113,  sec  4*       -     431,433 

184,  subch. V.secs.  1,6    597 

V,  sec.  9  -  591. 

597 


184, 

184, 
184, 


V, 
V, 


10 
20 


597, 
606 

184,     *'       V,  "  24  .    600 

270     .       -  -    611 

211     .       .     76,82,84,88 

305     ...       -    611 

36  •       -     187,190 

36,  subch.  Ill,  sec.  7   191, 

194-196. 202-204, 209 

36,  subch.  lit  sea  11  203, 

208 

36,  subch.  Ill,  8ec& 

12-15  -       -        .    203 

36,  subch.  Ill,  sec.  14    206 

36,      "       «      "  15   190, 

194-196, 204,  205, 207-209 

.  56    .       .       V        76,82 

56,  subch.  V,  sea  2      76 

195     .       -      187,191,214 

195,  sea  14  (subch.  X, 

sees.  6,  12)  -     194, 198 
252     -       -       -       -    612 
27,  subch.  VI,  sea  4, 

subd.  30      -       -    404 

326     -      366,367,371.378. 

379,407 

326,  seca  3,  4    -       -378 

826,    "    5a-60.     189-141 


1889.  Ch. 

1889.  •« 

1891.  «* 

189a  " 

1893.  «* 

1895.  « 

1895.  •• 

1897.  « 

1897.  •* 

1897.  " 

1897.  " 

1897.  •• 

1899.  ** 


826,  seca  24^267 
326,  sea  267   - 
414  - 
312,  sea  27 
312,  «  72 


306  .  • 
320,  sea  1  - 
288  • 
288,  sea  4- 
384,  «  8- 
301  • 
379  -  . 
198  -   - 


878 

879 

163, 157-160 

-  181K-141 
366, 379, 882, 

407,  410 

^   -  409 

367,879,882 

.  470,475 

-  -  475 
•   -  161 

77,90 

-  -  409 

-  -  672 


Territorial  Statutes  of  1889. 
Page  107,  §6     ....    423 

Revised  Statutes  of  185a 

Ch.    84,  sea  1  •       •  600 

*'    141,  seca  2, 8     •       •       -    611 

Revised  Statutes  of  187a 

Section    904  -       •       -       -    404 

«       1074  .       .       -     112,114 

"       1075  ....    114 

**      1751  .       -      153,156-159 

1       «       1769  •        99,101,102.104 

^       «      1780  .       •       -        76,82 

**      2081,  subd.  6       •       -    509 

«       8074  ....    611 

«      8079  .       •       .       -    611 

«       8087  .       .       -     611,613 

<«      8092  •       •       •            613 

«      8228  ....    360 

Sections  3814r-8847  (oh.  148)      49, 62 

Section  4974  •       •      168, 158, 160 

S.  &  R  Annotated  Statute& 

Section  1225  -       -       .    891,893 

"       3074  ....    612 

"       3087  -       .       .     609^611 

**      3837  •       .       •    88a28» 
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STATUTES  CITED,  Etc:— con. 


Statctes  of  189& 


Statotis  op  1896— con. 


Section    670    - 

.        41,48 

Section  2778     -       - 

.       -    260 

671     •       - 

41,  43,  47,  48 

(( 

2829     147,830,459,463,614 

715     . 

-    112,116 

«( 

2853     .        - 

.       -    624 

-         904     -       - 

-       -    398 

Sections  2871-2873    - 

•       .       •    56i^ 

Sections  925—1    to 

925-269 

Section 

2876     -       . 

•       .       -    242 

(ch.  40a) 

-    36:3,366 

(« 

2883     .       . 

.       .       -      68 

Section     925—58     - 

-    141 

^     a 

3049     •       - 

-     632,634 

925-178    - 

-    374,375 

M 

3050     .       . 

-     633,634 

Sections925— 175,925— 177  364,875 

« 

3066     -       . 

.       .       -    634 

Section     926     - 

.    363,867 

« 

3069     '       - 

-       -      9^ 

"       1294     . 

-       -    429 

U 

3069,  subd.  1       -       -    452 

«       1418     - 

-    470,476 

u 

8069    •«      J 

I      .     452, 454 

«       1693     -       . 

-       -    178 

M 

8070     . 

96, 387,  563,  621 

"       16936  -       . 

-       -    667 

^           ft 

3072     .       . 

'       .        90-9a 

'*       1702    165,177-180,182,183 

<( 

3074     .       . 

607,612,617 

Sections  1771  to  1791w  (ch.  86)    672 

M 

3077    -r       - 

-     161, 16» 

Section  1780a  -       - 

76,  83 

(( 

3086     .       - 

-       -    168 

'*       1788     49, 56 

,  57,  59,  60,  672 

t< 

3087     -       . 

611,617,6ia 

"       1862     .       - 

-    651,672 

<t 

8092     -       . 

.        .       4-6,11 

-       2024,    subse 

c.   47    (p. 

it 

3101     -       . 

-     441,442 

1537)      - 

-        -    101 

U 

3158     .       « 

.      256,258,260 

«       2081     ■       . 

501,  507,  523 

it 

3159     .       . 

.      256,259,260 

«       2081.  subd.  { 

)       .       -    500 

u 

3160     -       . 

256,259,260 

Sections  2095,  2096  - 

.       .    178 

«< 

316J3     -       . 

.       -     582,586 

Section  2565     -       - 

«       -    668 

«< 

8187     - 

.       -       -    618 

«       2591     .       . 

-    548,551 

« 

3219     - 

-       -       .    862 

*'      2629     .       . 

.     549,652,553 

M 

8227     - 

.       .       .    454 

"       2630     .       - 

-    548.552 

Sections  3237, 3239    • 

.       -       -    44ft 

«       2654     *       . 

•     388,614 

Section 

3477,  subd 

3      -     291, 294 

•*       2687     .       - 

•       .    611 

*< 

3479    291,2 

93-295,  297,  298 

**       2692     .       . 

-       .    262 

u 

3491     - 

.      291,294,295 

-       2720     -       - 

-       -    262 

tf 

8492     «       . 

.       .       -    294 

«       2730     .       - 

548,551-553 

M 

3724     - 

■     -     -  fm 

«       2731     -       - 

.       -     549, 554 

Sections  4078, 4075 

-       -     289,244 

"       2732     .       . 

.       .       .    262 

Section 

4076     - 

.       .     626,681 

Sections  2747, 2748    - 

.       -       .    262 

(* 

4096     - 

-    477 

Section  2756     - 

.       .       .    261 

M 

4137     - 

.       -     406,408 

Sections  2765, 2766    • 

.       -       .    261 

U 

4538     . 

-       -     645,648 

Section  2771     -       - 

.       .       -    262 

U 

4972,  subd. 

14    .       .195 

Stay  of  PROCBEDiNa&    See  Appeal^  a 

Streets  and  Sidewalks.    See   Highways,  1,  2,  11,  12.    Estoppel,  2l 

Municipal  Corporations,  18, 19, 24 
Stipulations.    See  Appeal,  a 
Stock  and  Stockholders.    See  Corporations,  4r-ia 
Suicide.    See  Court  and  Jury,  2,  a    Evidence  1. 
SUMHON&    See  Attachment,  1,  2,  a 
Supreme  Court.    See  Appeal,  2-5.    Voluntary  Assignmeni& 

SURETYSHIP. 

See  Building  Contracts,  1. 

1.  Defendants,  as  sureties,  signed  a  bond  guaranteeing  the  faitfafol  per- 
formance of  a  building  contract  which  provided  that  fifteen  per 
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oent.  of  the  value  of  material  asd  labor  furnished  should  be  re- 
tained until  the  contract  was  wholly  fulfilled.  The  contract  price 
was  $3,676.  There  being  $275  in  value  of  the  contract  unper- 
formed, plaintiff  paid  the  contractor  in  full  In  an  action  on  the 
bond,  held,  that  such  payment  was  a  substantial  modiiication  of 
he  contract  by  the  principals,  without  the  consent  of  the  sure- 
ies,  and  hence  relieved  them  from  liability.     Cawdery  v,  Hahn, 

455 

21  In  an  action  by  an  assignee  for  the  benefit  of  creditors  to  recover 
upon  a  balance  of  account  for  services  rendered  and  money  paid 
out  by  plaintiffs  assi&pQor,  the  defendant  can  plead,  by  way  of 
equitable  setoff,  in  advance  of  actual  payment,  his  liabilitv  as 
surety  upon  bonds,  given  to  secure  trust  funds  in  the  hands  of  the 
insolvent  assignor  and  by  him  converted.   Momsen  v.  Nayes,      565 

8L  The  implied  contract  of  the  principal  to  indemnify  the  sure^  against 
loss  takes  effect  from  the  time  when  the  surety  signs  the  boitd  or 
obligation,  and  not  from  the  time  the  surety  actually  pays  the 
principars  debt  Ibid. 

SuBYETOB  General.    See  Public  Lands,  1. 

SuBYEYS.    See  Evidence,  9, 11, 12. 

Taxation.    See  Mandamus,  5,  6.    Municipal  Corporations^  17, 20,  21. 

TAX  TITLES. 

See  Ejectment,  VS. 

The  purchaser  of  a  tax  certificate  or  a  tax  title  is  not  a  bona  fide 
purchaser:  he  bu3rs  under  the  rule  caveat  emptor;  hence  notwith- 
standing no  notice  of  lis  pendens  was  filed  in  an  action  of  eject- 
ment against  a  tax-title  claimant,  a  subsequent  purchaser  from 
such  claimant  is  bound  by  the  judgment  rendered  in  that  action. 
BeU  V.  Peter8(m,  WI 

Temperance  Work.    See  Wills,  S  (15). 

Tender.    See  Sale  of  Chattels,  &, 

Threats.    See  Duress,  1,  3, 

Titlb  to  Lands.    See  Ejectment.    Tax  Titles. 

TOWNS. 

See  Highways,  8,  ft, 

1.  From  the  complaint  in  an  action  brought  to  recover  on  certain  town 
orders  it  appeared,  among  other  things,  that  acting  under  sec&  670, 
671,  Stats.  1898,  which  authorized  the  county  board,  within  its 
county,  to  chcmge  the  boundaries  of  towns  and  organize  new 
towns  therein,  such  board  of  Oconto  county,  by  ordinance,  de- 
tached certain  territory  from  the  defendant  towns  and  organized 
therefrom  the  town  of  W.,  which,  by  a  proceeding  in  the  circuit 
court  for  that  county,  was  dissolved,  ana  such  ordinance  held  null 
and  void.  The  town  orders  in  question  were  duly  issued  after  the 
town  of  W.  had  organized,  elected  ofiicers,  and  levied  its  taxes. 
After  the  dissolution  of  the  town  of  W.  the  defendant  towns  re- 
sumed ownership,  possession,  and  control  over  the  territory  de- 
tached from  each.  Held,  on  demurrer  to  the  complaint,  that,  there 
being  a  valid  law  under  which  the  town  of  W.  mi^ht  have  been 
lawfully  incorporated,  and  an  attempt,  in  good  faith,  to  comply 
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with  the  requirements  of  such  law,  followed  by  its  organization 
and  entering  upon  the  transaction  of  business,  the  town  of  W.  be- 
came a  de  facto  town,  even  though  there  might  have  been  a  fail- 
ure to  comply  with  the  law  in  some  particular  which  prevented  it 
from  becoming  a  town  dejure.    Chilkey  v.  Town  of  How,  41 

2l  The  vacation  of  the  ordinance  creating  the  town  of  W.  by  the  cir- 
cuit court  for  Oconto  county  in  direct  proceedings  for  that  jmr- 
pose  being  subseauent  to  the  issuing  of  such  orders,  the  obligation 
to  pay  the  same  oevolved  on  the  defendant  towna  Ibid. 

Trial.    See   Apfbai^  10-ld,  15,  21,  22,  24,   87.     Cbdonal  Law,  2. 

Ck)nBT  AND  JUBT,  &     ESTATES  OF  DECEDENTS,  4.     EVIDSNCB,  2^  8. 

VsaDiOT,  !• 

TRUSTS  AND  TRUSTEBa 

See  Debtor  and  CRBDnoR,  a    Municipal  Corporation^  17.    Volun- 
tary Assignments.    Wili^  2,  & 

L  At  the  time  of  certain  condemnation  prcoeedines  concerning  lands 
belonging  to  plaintiffs  resulting  in  a  substantial  award,  the  defend- 
ant, a  trustee  in  respect  thereto,  had  repudiated  the  trust  which 
was  afterwards  established  in  this  action  and  in  which  the  trustee 
thereafter  acquiesced.  An  accounting  being  taken,  wherein  the 
trustee  was  charged  with  the  proceeds  received  by  reason  of  such 
condemnation  proceedings,  and  thereby  plaintiffs  had  the  benefit 
thereof,  they  are  liable  to  the  trustee  for  necessary  disbursements 
that  benefited  or  were  intended  to  benefit  the  estata  Fuller  v. 
Abbe,  285 

2l  In  an  accountine  between  a  trustee  and  cestuis  que  trustent,  the 
trustee  cannot  be  charged  with  moneys  received  from  one  of  the 
cestuis  que  trustent  by  way  of  a  personal  loan.  Ibid. 

8.  A  trustee,  while  denying  the  trust  and  claiming  all  the  propertv  as 
his  own,  is  in  no  position  to  charge  the  cestuis  que  trustent  or  their 
property  with  his  own  services,  or  that  of  his  agents  or  attome^^s, 
m  respect  to  the  property.  loid 

Ultra  Vires.    See  Estoppel^  2w 

Uncertainty  in  devise.    See  Wills,  !• 

UNDERTAKiNa.    See  Appeal,  8.    Ejectment,  6^  7. 

Uniformity.    See  Constitutional  Law. 

User.    See  Highways,  2,  0, 7.  * 

Uses  and  Trusts,  Statute  of.    See  Wili^  8  (8,  lO-lS^ 

Vacation. 
Of  judgmenta    See  Judgments,  5. 
Of  streets.    See  Highways,  11, 12. 

Variance.    See  Criminal  Law  and  PRACncE,  2L 

Vendor  and  Vendee  of  Chatteia    See  Damages,  8.    Sale  of  Chat- 

TBI& 

VERDICT. 

See  Appeal^  11,  12,  16-17,  28,  29.    Criminal  Law,  2l    Ejectment,  d 
Fraud,  2.    Railroads,  & 

L  The  trial  court  is  not  bound  to  submit  questions  for  a  special  verdict 
in  tiie  form  requested  b^  either  party,  and  where  the  questions 
submitted  cover  all  the  issuable  facts  the  statute  is  satisfied  and 

Vol.  105—47 
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the  rights  of  the  parties  are  protected.     Werner  v,  Odb  Ni  W.  R. 

Co.  300 

2l  Verdicts  must  be  founded  upon  evidence  that  convinces  the  mind. 

They  cannot  rest  on  mere  speculation,  guess,  or  conjecture.  Spencer 

v.a,M.db8tP.B,Ca  311 

Vebification,  date  ot    See  Attaohment,  a 
Vbsted  Bights.    See  Cobfobations,  6. 
Visw  OF  Pbemisbb  by  presiding  judga    See  Affbai^  8d.    FBAonoB^  21 

VOLUNTARY  ASSIGNMBNTK 
See  Agency,  a 

1.  While  a  petition  for  the  removal  of  the  assignee  for  the  benefit  of 
creditors  of  an  insolvent  bank  and  for  the  api)ointment  of  H.  to 
such  office,  purporting  to  be  signed  by  a  majority  of  its  creditors 
representing  a  majority  in  value  of  the  debts  against  it^  was  pend- 
ing the  circuit  judge  on  his  own  motion,  without  determining  the 
sufficiency  of  the  petition,  no  objections  to  the  appointment  of  H. 
being  filed  or  suggested,  appointed  B.  such  assignee,  and  permitted 
the  former  assi^ee^  who  had,  during  the  pendency  of  such  peti- 
tion, tendered  his  resignation,  which  had  been  accepted  by  said 
judge,  to  file  an  answer  to  such  petition  for  his  removal  Held, 
that  the  acceiytance  of  the  resignation  of  the  assignee,  while  such 
petition  for  his  removal  was  before  the  court  for  consideration, 
was,  in  effect^  a  removal  of  such  assignee  because  of  his  declina- 
tion to  further  execute  the  trusty  ana  was  proper.  State  ex  reL 
Fourth  Nat  Bank  Vi  Johneon^  164 

9L  The  power  of  the  circuit  court  to  permit  an  assignee  for  the  benefit 
of  creditors  to  resi^  can  only  be  exercised  on  the  presentation  of 
fiicts  to  the  court  justifying  judicial  action  favorably  to  the  resig- 
nation; hence  the  resignation  of  an  assignee  which  stated  no  rea- 
son therefor  does  not  call  for  judicial  action  excei)t  as  it  can  be 
construed  as  a  refusal  to  further  discharge  the  duties  of  his  trust, 
warranting  his  removal  under  the  general  power  of  the  court  to 
remove  an  assignee  if  the  interests  of  all  concerned  plainly  reouire 
such  coursew  tbid, 

&  An  assi^ee.  after  removal,  is  not,  as  such  assignee,  entitled  to  be 
heard  m  opposition  to  the  petition  of  creditors  for  the  appoint- 
ment of  his  successor,  or  in  any  other  way,  as  such  assignee^  to 
contest  respecting  such  appointment,  either  by  attorney  or  other- 
wise, and  hiBnce  a  proceeding  whereby  an  issue  is  framed  between 
the  creditors  and  a  removed  assignee,  as  to  who  should  be  his  suc- 
cessor, is  extra-judicial  IbidL 

4  The  true  intent  and  meaning  of  sea  1702,  Stata  18d8,  is  that,  in  case 
of  a  vacancy  in  the  office  of  assignee  in  an  assignment  for  the  ben- 
efit of  creditors,  the  court  shall  appoint  to  the  vacancy  the  person 
nominated  by  a  majority  in  number  of  the  creditors  of  the  as- 
signor, representing  a  majority  in  value  of  the  debts  against  the 
assigned  estate,  if  such  nomination  be  made,  unless  it  appear  that 
the  nominee  is  not  a  suitable  person  for  the  trust.  Ibid. 

6b  The  right  of  a  majority  of  creditors  representing  a  majority  in  value 
of  the  debts  to  control  the  appointment  of  the  assignee  is  stat- 
utory, and  a  refusal  of  it  by  the  circuit  judge  unlawful  Ibid. 

6b  The  mere  fact  that  a  person  nominated  for  assignee  h^  creditors  is 
himself  interested  in  the  estate  as  a  creditor,  or  the  tnal  judge  has 
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some  undisclosed  motive  for  not  appointing  him»  or  deems  some 
other  person  better  suited  for  the  trusty  does  not  justify  refusing  to 
appoint  such  nominee.  J^id, 

7.  A  "  suitable  person  "  within  the  meaning  of  sea  1703,  Stats.  1898,  does 
not  mean  the  most  suitable,  but  has  regard  to  interest  and  busi- 
ness qualifications  for  the  office  of  assignee,  and  such  relations  to 
the  estate  and  its  creditors  as  will  consist  with  proper  and  safe 
administration.  Ibid, 

8l  In  the  absence  of  any  showing  that  their  nominee  is  unsuited  for 
the  place,  the  wishes  of  such  majority  of  the  creditors  are  control- 
ling, and  it  is  beyond  the  discretionary  power  of  the  court  to  do 
otherwise  than  appoint  him,  and  hence  the  appointment  of  K  as 
assignee,  without  mvestigating  the  sufficiency  of  the  creditors' 
petition  for  the  appointment  of  H.,  and  in  the  absence  of  any  show- 
mg  that  H.  was  unsuitable  for  the  trust,  was  in  excess  of  judicial 
power  and  contrary  to  the  plain  policy  of  the  statute.  IbicL 

9.  In  view  of  the  legislative  policy  to  allow  creditora,  in  case  of  a  va-  • 
cancy  in  the  position,  to  control  the  selection  of  an  assignee,  sub- 
ject to  the  opinion  of  the  trial  jud^  as  to  the  nominee  being  a 
suitable  person  for  the  trust,  there  is  no  room  for  a  proper  exer- 
cise of  judicial  discretion,  where,  irrespective  of  the  question  of 
whether  the  petition  contained  the  majorities  called  for,  there  is  no 
opposition  to  the  appointment  by  creditors,  and  no  showing  of 
unsuitablenessof  petitioners*  nommee;  hence  the  trial  court  in  ap- 
pointing B.  assumed  and  exercised  power  it  did  not  possess,  and  m 
refusing  to  appoint  H.  refused  to  exercise  power  which  it  was 
clearly  called  upon  by  statute  to  exercise.  Ibid, 

10.  In  such  case  the  action  of  the  court,  amounting  to  a  nullification  of 

the  whole  scheme  of  the  statute,  was  such  a  wrong  done  the  cred- 
itors that,  in  order  to  chang^  the  situation  at  the  earliest  practi- 
cable moment  and  miminiie  its  effects,  it  could  only  be  redressed  in 
the  summarv  method  of  appeal  to  the  constitutional  superintend- 
ing power  of  the  supreme  court  Ibid^ 

11.  In  such  case  the  order  appointing  B.  was  not  necessarily  a  nullity, 

and  hence  it  should  be  formally  vacated  and  the  nominee  of  the 
creditors  immediately  appointed,  in  order  that  there  be  no  interval 
of  time  when  there  is  no  person  to  regularly  represent  the  assigned 
estate.  ibid. 

Waives.    See  Appkal^  86.    Buildino  (Contracts,  8,  4    Coivtbacts. 

CORPOEAtlONS,  4^  5.     LaNDIjORD  AND  TENANT.     MAKDAXTJB^  K 

Wabrantt.    See  Sale  of  Chattels,  1,  2. 
Waterworks.    See  Munioipal  Corforations^  16L 
WiTNBssBS.    See  Evidbnoe,  8, 8;  6^ 

WILL& 


1.  A  will,  after  providing  that  all  debts  and  funeral  expenses  be  paid 
out  of  the  real  estate  not  devised  to  testator's  wife,  read, ''  Second:  I 

five  to  my  wife,  E.,  the  undivided  real  estate  of  which  I  die  seized, 
also  desire  that  my  said  wife  shall  control  and  have  all  the  pro- 
ceeds Of  said  real  estate  until  the  same  is  divided  either  by  the 
mutual  consent  of  the  parties  interested  or  by  the  judgment  of  a 

g roper  court*'    Testator  followed  this  with  a  bequest  of  all  his 
ousehold  furniture  and  live  stock  to  his  widow,  and  then  pro- 
Tided  a  bequest  to  A.  of  |100,  out  of  ''the  residue  of  my  estate 
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after  my  said  wife  has  received  her  portion  as  above  expressed  " 
and  divided  the  **  balance  of  my  said  estate  "  among  grandchildren. 
Testator  had  no  real  estate  except  a  homestead  of  which  he  was 
the  sole  owner.  Hdd^  that  there  was  a  patent  ambiguity  in  the 
will,  that  those  portions  thereof  devising  the  undivided  real  estate 
were  void  for  uncertainty,  and  that  the  nomestead  passed  as  intes- 
tate property.     WiUey  v»  Clark,  22 

2l  Property,  both  real  and  personal,—  the  latter  being  much  less  than 
sufficient  to  pay  the  expenses  of  administering  the  estate,  the  fu- 
neral expenses,  and  debts  of  the  deceased, —  was  willed  as  follows: 
Certain  articles  named  to  specified  persons;  the  real  estate  to  be 
converted  into  money;  three  fourtns  of  the  net  estate  left  after 
payment  of  the  debts  and  expenses  mentioned  to  be  paid  to  named 
trustees  to  be  expended  in  their  discretion  in  temperance  work  in 
the  city  of  Milwaukee,  the  greater  part  for  the  benefit  of  two  tem- 
]>erance  organizations  in  said  city,  but  in  case  of  either  organiza- 
tion deciding  to  erect  a  building,  the  whole  fund  then  remaining 
to  be  used  for  that  purpose,  and  in  any  event  the  entire  fund  to  be 
expended  within  five  years  from  its  receipt  by  the  trustees;  all 
the  rest,  residue,  and  remainder  of  the  estate  to  oertain  persons 
named.    Held: 

(1)  The  positive  direction  to  reduce  the  real  estate  to  money  for 
all  the  purposes  of  the  will,  by  equitable  conversion,  accomplished 
that  result  from  the  time  the  will  took  effect. 

(2)  Where  a  will  directs  the  conversion  of  realty  into  personalty 
for  a  particular  but  void  purpose,  the  doctrine  of  equitable  conver- 
sion does  not  not  apply;  but  unless  otherwise  clearly  indicated  by 
such  will,  such  realty  will  pass  to  the  heirs  as  property  undisposed 
of  thereby. 

(3)  If,  notwithstanding  the  failure  of  a  purpose  requiring  a  con- 
version of  realty  into  personalty  to  satisfy  it,  the  intension  is  man- 
ifest to  accomplish  a  distribution  of  the  estate  in  the  form  of 
money,  that  intent  will  accomplish  the  conversion  of  the  realty 
into  personalty  in  equity;  and  unless  otherwise  dearly  indicated 
a  void  bequest  will  fall  into  the  residuum  and  go  to  the  residuary 
legatee  if  there  be  such. 

(4)  The  blending  of  real  and  personal  projperty  in  one  fund  for 
all  purposes  of  a  will  strongly  evidences  an  intent  that  the  whole 
estate  shall  at  all  events  be  distributed  as  personal  property. 

(5)  If  the  residue  of  an  estate  be  divided  oy  the  terms  of  the  wUl, 
and  a  part,  as  such,  be  willed  to  one  person,  and  a  part,  as  such,  to 
another,  and  the  will  be  void  as  to  one,  the  portion  that  would  other- 
wise go  that  way  will  not  swell  the  portion  going  the  other,  but 
will  pass  to  the  heirs  as  property  undisposed  of  by  the  will  in  the 
absence  of  a  clear  intent  to  tne  contrary. 

(6)  The  rule  last  mentioned  does  not  apply  where  there  is  a  be- 
quest of  a  specific  part  of  the  net  estate  to  one  person  and  all  the 
rest  and  residue  of  the  estate  is  be(}ueathed  by  a  residuary  clause 
in  general  language,  unless  a  clear  mtent  to  the  contrary  be  mani- 
fest by  the  will    Harrington  u  JPier,  485 

&  The  bequest  of  three  fourths  of  the  net  estate  to  trustees  to  expend 
in  temperance  work  in  the  city  of  Milwaukee  is  a  valid  bequest  for 
a  chantable  use,  and  that  rests  on  the  following  principles: 

(1)  The  common-law  system  of  trusts  for  charitable  uses  did  not 
originate  with,  nor  is  ft  dependent  upon,  the  statute  of  43  Eliz. 
ch.  4. 

(2)  A  trust  for  a  particular  and  valid  charitable  purpose,  as  dis- 
tinguished from  a  bequest  in  trust  for  charity  generally,  was  sus- 
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tainable  in  chancery  before  the  statute  of  Elizabeth  solely  by  the 
judicial  power  of  the  court,  and  to  that  extent  such  statute  was 
merely  confirmatory  of  the  common  law;  and  to  the  same  extent 
such  statute  was  adopted  as  a  part  of  the  common  law  of  this  coun- 
try and  preyails  in  this  state. 

(8)  In  sustaining  a  trust  of  the  character  last  above  indicated, 
courts  of  equity  resort  to  liberal  rules  of  construction  to  determine 
the  intent  of  the  donor,  enabling  them  to  go  to  the  limit  of  the 
general  purpose  indicated  by  the  donor  and  do  everything  neces- 
sarr  to  enforce  such  purpose,  but  not  to  go  outside  of  it  mto  the 
realms  of  prerogative  authority  governed  by  the  ey  pres  doctrine 
strictly  so  called. 

(4)  The  cy  pres  doctrine,  as  indicative  of  prerogative  authority, 
does  not  prevail  in  this  state,  but  as  regards  liberal  rules  of  con- 
struction of  charitable  trusts,  applied  in  chancery  in  England  in- 
dependent of  the  statute  of  Elizaoeth,  it  does  prevail. 

(5)  Cy  jnrea  power,  as  commonly  understood,  has  two  features: 
one,  the  ri^ht  to  exercise  prerogative  authorit^r,  enabling  a  court 
to  deal  witn  a  bequest  to  a  charitable  use  having  no  designated 
particular  purpose  as  a  bequest  to  charity  generally,  treating  the 
purpose  as  the  legatee,  or  a  bequest  for  an  illegal  purpose,  or  some 
purpose  impossible  of  execution  for  some  reason;  and  the  other, 
the  rights  by  liberal  rules  of  construction,  to  deal  with  a  trust  hav- 
ing a  designated  particular  purpose,  though  in  general  terms,  and 
enforce  it  within  the  limits  of  such  purpose,  supplying  the  trustee 
if  necessary.    The  former  is  not  exercised  here,  but  the  latter  is. 

(6)  The  statutes  of  peri>etuities  and  of  usee  and  trusts  do  not 
apply  to  bequests  for  charitable  uses.  Whether  they  do  to  devises 
to  such  uses,  not  here  decided. 

(7)  Indefiniteness  of  beneficiaries  is  one  of  the  characteristics  of 
a  trust  for  charitable  uses.  Without  it  the  trust  is  private.  Neither 
such  indefiniteness,  nor  indefiniteness  as  to  the  precise  nature  of 
the  work  to  be  done,  or  the  mode  of  execution  in  carrying  out  a 
pa.rticular  purpose  which  may  be  indicated  in  general  language, 
militates  against  the  validity  of  the  trust 

(8)  The  idea  that  there  must  be  certainty  of  beneficiaries  holding 
the  equitable  title,  who  can  come  into  court  and  enforce  the  trusti 
applies  to  private  but  not  to  public  trusts,  and  has  no  place  in  a 
system  of  charities  where  common-law  trusts  therefor,  sustainable 
without  the  aid  of  cypres  authorit^r,  are  valid.  Such  a  system,  as 
to  personal  property  at  least,  exists  in  this  stata 

(9)  Necessary  certaintv  as  to  beneficiaries  in  a  public  trust  goes 
no  further  than  reasonable  certainty  as  to  the  class,  which  may  be 
great  or  small,  particular  or  general,  from  which  the  trustee  may 
be  authori2sed  to  select  the  immediate  persons  or  objects  to  receive 
the  special  benefits. 

(10)  The  statute  of  uses  and  trusts  furnishes  no  standard  by 
which  to  test  the  suf3ciency  as  to  certainty  of  a  public  trust.  It 
refers  solely  to  private  trusta 

(11)  The  doctrine  that  the  scheme  of  a  trust  for  charitable  uses 
must  be  sufficiently  indicated,  or  the  method  of  ascertaining  it 
pointed  out  and  its  object  made  sufficiently  certain  to  enable  the 
court  to  enforce  the  execution  of  the  trust  accordingly,*  does  not 
refer  to  the  essentials  of  a  private  trust  indicated  in  the  statute  of 
uses  and  trusts,  but  to  the  common-law  essentials  of  a  trust  for 
charitable  uses,  in  order  to  be  enforceable  by  a  court  of  equity 
through  its  judicial  power. 

(12)  The  New  York  doctrine  as  to  the  effect  of  statutes  of  perpe- 
tuities and  uses  and  trusts  upon  trusts  for  charitable  uses*  does  not 
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prevail  in  this  state  as  to  personal  property.    Whether  it  does  as  to 
real  estate,  not  decided. 

(13)  Dodge  v,  WiUiams,  46  Wis.  70,  and  Oould  u  Taylor  Onhan 
Asifi^  46  Wi&  106,  approved  and  followed.  Oases  prior  eaia  sob- 
seqnSht  thereto  in  this  court,  reviewed,  distinguished  and  harmo> 
nized  therewith;  except  thUler's  WiU,7^  Wis.  481,  which  is  disap- 
proved. 

(14)  Any  work  within  the  spirit,  in  its  broadest  sense,  of  the  stat- 
ute of  43  Eliz.  ch.  4^  including  whatever  promotes  in  a  le$;itiniate 
way  the  comfort,  improvement,  or  happiness  of  an  indefinite  num- 
ber of  persons  from  among  the  people  as  a  whole,  or  a  designated 
class  thereof,  is  the  proper  subject  for  a  trust  for  a  charitable  use. 

(15)  The  promotion  oi  temperance  work  in  a  certain  city  is  a 
proper  subject  for  a  charitable  trust,  and  is  not  fatally  indefinite 
where  the  term  "  temperance  work  *'  is  obviously  inttwded  to  mean 
work  to  prevent,  as  far  as  practicable,  the  use  of  intoxioatinff 
liquors.  UricL 

Words  and  Phrases. 
Any  daim  or  demand  of  any  kind  or  character  whatnoever,  in  sfcatnta 

See  Municipal  Corporations,  d4 
Charitable  we.    See  Wills,  8  (14). 
Duress,    See  Duress.  2»  3. 
Issuing,  In  statute.    See  Attachment,  1. 
Legal  representatives,  in  patent    See  Public  Lands,  SL 
May  construed  must,  in  statute.    See  Ejectment,  18. 
Belaying  of  pavement,  in  statute.    See  M0NICIPa&«  CorporaTiOIIB^  IflL 
Suitable  person,  in  statuta    See  Voluntary  Asbionment,  7. 
Temperance  work,  in  will    See  Wili^,  8  (15). 

Writ.  

Of  attachment.    See  Attachment. 

Of  error.    See  Appeal,  16, 17. 

Of  habeas  corpus.    See  Contempt,  1,  2l 

Of  mandamus.    See  Mandamxts.    Voluntary  AssiaNMsm 

Of  prohibition.    See  Municipal  Corporations,  3»  4 
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